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STATEMENT OF FACTS 
 

1. The parties to this arbitration are Wright Ltd [hereinafter “CLAIMANT”] and SantosD KG 

[hereinafter “RESPONDENT”]. CLAIMANT is a specialized manufacturer of fan blades for jet 

engines, whereas RESPONDENT is a manufacturer of jet engines. 

2. Until 2010, CLAIMANT and RESPONDENT [hereinafter the “Parties”] were both subsidiaries 

of a multinational company named Engineering International SA. During this period, the Parties 

entered into two contracts for the sale of goods on 4 March 2003 and 3 January 2005, 

respectively (procedural order no.2 dated 3 November 2016, para.5). 

3. On 1 May 2010, the Parties initiated negotiations for the development and purchase of fan blades 

(Exhibits C1). 

4. On 30 June 2010, CLAIMANT was sold to Wright Holding PLC [hereinafter the “Parent 

Company”], which bought 88% of its shares. 

5. On 1 August 2010 and as a result of the abovementioned negotiations, the Parties entered into a 

contract for the development and sale of 2000 swept fan blades [hereinafter the “Contract” and 

the “Blades”]. The Contract provided for a flexible price rage between 9.975 to 13.125 US 

dollars per blade (Exhibit C2). 

6. On 26 October 2010, a handwritten addendum for the purchase of 2000 clamps [hereinafter the 

“Addendum” and the “Clamps”] was added to the Contract and signed by both Parties (Exhibit 

C2).  

7. On 14 January 2015, CLAIMANT delivered to RESPONDENT the Blades and Clamps as per 

the Contract and Addendum along with a separate invoice for each, amounting to a total of USD 

20,438,560, which RESPONDENT transferred to CLAIMANT’s bank account in Equatoriana 

National Bank, [hereinafter the “Bank”] (Exhibit C3). Moreover, the Bank had deducted a 0.5% 

levy from the price of the Blades for money laundering investigations imposed by a regulation of 

the Equatoriana State (Exhibit C8). 

8. On 15 January 2015, CLAIMANT informed RESPONDENT of an alleged accountancy mistake 

in the calculation of the invoice relating to the Blades. Accordingly, RESPONDENT transmitted 

another invoice for the Blades and requested RESPONDENT to make an additional payment for 

the sale of Blades. (Exhibit C5). On 9 February 2015, CLAIMANT reiterated its request for 
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RESPONDENT to transfer the abovementioned outstanding amount no later than 4 March 2015 

(Exhibit C6). 

9. On 10 February 2015, RESPONDENT denied CLAIMANT’s entitlement to any additional 

payments as to the price of Blades (Exhibit C7). 

10. On 31 May 2016, CLAIMANT submitted a request for arbitration [hereinafter the “Request for 

Arbitration”] to the president of the Center for Arbitration and Mediation of the Chamber of 

Commerce Brazil - Canada [hereinafter the “CAM-CCBC”]. 

11. On 7 June 2016, CLAIMANT paid the remainder of the registration fee and submitted a valid 

power of attorney. On 8 June 2016, the CAM-CCBC Secretariat [hereinafter the “Secretariat”] 

notified RESPONDENT of the commencement of the arbitration proceedings. On 24 June 2016, 

RESPONDENT submitted its answer to the Request for Arbitration [hereinafter the “Answer to 

the Request”]. Hereafter, the arbitral tribunal was constituted [hereinafter the “Tribunal”]. On 

7 October 2016 and 3 November 2016, the Tribunal issued procedural orders Nos. 1 and 2, 

respectively [hereinafter “PO1” and PO2”]. 

	
INTRODUCTION 

	
12. This memorandum constitutes the Statement of Defense of SantosD KG in reply to statement of 

claim submitted on 8 December 2016 [hereinafter the “SoC”], by Wright Ltd., in accordance 

with PO1. 

13. In this respect, RESPONDENT will first establish the grounds for which CLAIMANT’s claims 

should be dismissed for having been belatedly submitted. RESPONDENT will then elaborate on 

its request for the Tribunal to order CLAIMANT to provide a security for RESPONDENT’s 

arbitration related costs. RESPONDENT will finally demonstrate the reasons for which 

CLAIMANT’s claims for additional payments have no contractual or legal basis. 

14. Based on the foregoing, the Tribunal is respectfully requested to dismiss CLAIMANT’s claims 

for having been belatedly submitted (I); to order CLAIMANT to provide a security for 

RESPONDENT’s costs (II) and to dismiss Claimant’s claims for additional payments with 

respect to the sale of Blades (III) and for the transfer of the price thereof (IV). 
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ARGUMENTS 
	

I. CLAIMANT’S CLAIMS SHOULD BE DISMISSED FOR HAVING BEEN BELATEDLY 

SUBMITTED  

15. Section 21 of the Contract provides for a deadline of 60 days after the failure of the negotiations, 

for the initiation of arbitration. CLAIMANT believes that its claims are admissible since the 

arbitration proceedings were sufficiently commenced on 31 May 2016 in its Request for 

Arbitration. 

16. Noting that the two expressions “initiation of arbitration” and “commencement of the arbitration 

proceedings” both refer to the actual date of commencement and when claims are considered 

duly submitted, these terms will be used interchangeably. RESPONDENT will prove that the 

arbitration proceedings were belatedly initiated (A), rendering as consequence CLAIMANT’s 

claims inadmissible for being belatedly submitted (B). 

A. The Submission Of The Valid Power Of Attorney And The Payment Of The Full 

Registration Fee Are Required Under Article 4 Of The Rules For The Initiation Of The 

Arbitration Proceedings 

17. The Parties agreed in section 21 of the Contract that “the arbitration shall be conducted under the 

Rules of the CAM-CCBC” [hereinafter the “Rules”] “and in line with international arbitration 

practice” [hereinafter the “International Arbitration Practice”] which refers to the event where 

established international arbitration institutions, international awards, and other internationally 

recognized arbitration instruments converge on a common arbitration practice regarding a certain 

issue (Lew & Mistelis, p.23). Moreover, Danubia, the place of arbitration, has adopted the 

UNCITRAL Model Law on International Commercial Arbitration with the 2006 amendments 

[hereinafter the “Model Law”], therefore it applies in case the Rules and the International 

Arbitration Practice are silent. According to the Rules certain requirements must be met when 

submitting a notice or a request for arbitration which absence can delay the commencement of 

the proceedings (1), and this is confirmed by the Secretariat (2). 

1. Article 4 of the Rules clearly provides that the arbitration is deemed commenced on the 

date a complete request for arbitration is submitted: 

18. CLAIMANT filed a request for arbitration on 31 May 2016. However some of the requirements, 

which should be fulfilled when submitting a valid request for arbitration, were missing. 
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Therefore, on 7 June 2016, CLAIMANT supplemented the missing requirements. Regardless 

CLAIMANT believes the arbitration commenced on 31 May — the day the Request for 

Arbitration was submitted by CLAIMANT to the CAM-CCBC — irrespective of whether the 

requirements of Art. 4 were respected (SoC, para.67) 

19. Art. 4.1 of the Rules states that the party desiring to commence an arbitration should notify the 

CAM-CCBC’s President, in contrast to the ICC arbitration rules where it is clear from Art. 4(2) 

that “the date on which the Request is received by the Secretariat shall, for all purposes, be 

deemed to be the date of the commencement of the arbitration” — in other words, the arbitration 

commences on a fix date which is the date when the Request for Arbitration is received by the 

Secretariat — Art. 4.1 of the Rules begins with the expression “the party desiring to commence 

arbitration.” This is to say that the Rules do not fix a date upon which the proceedings are 

deemed to have commenced. The Rules however, specify certain requirements (listed in Art. 4) 

to be met when submitting the notice for arbitration i.e. the Request for Arbitration. This means 

that it considers the arbitration to have commenced once the requirements of Art. 4 are fulfilled. 

Accordingly, the Request for Arbitration must contain all the information and documents listed 

in Art. 4 et seq. of the Rules. (CAM-CCBC Commentary, p.65) 

20. Moreover, CLAIMANT cannot claim that its supplementation of 7 June remedied the Request 

for Arbitration because if the Rules were to consider that a future submission of a document were 

to remedy the Request for Arbitration submitted and not affect in any way the commencement 

date, it should have clearly provided it. In comparison, Art. 1.4 of the LCIA Arbitration rules 

states that “[t]he date of receipt by the Registrar of the Request shall be treated as the date upon 

which the arbitration has commenced for all purposes (the “Commencement Date”)[…]”. In 

other words, irrespective of whether the requirements are fulfilled or not, the date of receipt of 

the Request for Arbitration, by the Registrar of the LCIA, is the date of the commencement. 

Since the Rules lack the aforementioned provision or any similar provision, the date of the 

receipt of the Request for Arbitration is not strictly the date of commencement of arbitration 

according to the exact wording of the article. 

21. Therefore the arbitration could have only commenced after the fulfillment of the requirements 

set out by Art. 4, according to which, one of the requisite documents is “a power of attorney 

[hereinafter the “PoA”] for any lawyers providing for adequate representation” (Art. 4.1(b) of 
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the Rules) (a). Also, Art. 4.2 of the Rules adds the payment of the registration fee to the 

requirements which need to be fulfilled (b). However both requisites were lacking proper 

fulfillment. 

a. The Power of Attorney should provide adequate representation of CLAIMANT: 

22. When it comes to the requirement of a PoA, CLAIMANT has to supply with the Request for 

Arbitration a PoA showing that its counsel or other representative is properly authorized to start 

the arbitration. CLAIMANT submitted a PoA granted by Wright Holding PLC, its parent 

company, to Mr Fasttrack. The Secretariat rightfully found that the legal representation was 

inadequate as the PoA was granted by CLAIMANT’s parent company and not by CLAIMANT 

(The Problem, p.19). Therefore, the Request for Arbitration was lacking “a power of attorney 

[…] providing for adequate representation” as stated in the Rules.  

23. Since the Rules require a PoA with the Request for Arbitration, the latter will not be deemed 

valid if it lacks such a requirement. This is in contrast to other arbitration institutions rules, 

which do not require a PoA with the Request for Arbitration. For instance Art. 17 of the ICC 

Arbitration Rules and Art. 18.2 of the LCIA Rules do not require a PoA to be submitted with the 

Request for Arbitration but this may be requested on a later date. Therefore, the Rules could have 

simply neglected the requirement of a PoA or even requested it at a latter stage as some of the 

institutions listed above. However, to list it with the prerequisites to a request for arbitration must 

mean that it is of paramount importance that a valid PoA be submitted. 

24. CLAIMANT is alleging that it must be able to rely on the PoA granted through the parent 

company as being effective for its own request for arbitration (SoC, para.56). However, 

CLAIMANT and its parent company are separate legal entities and independent of one another: 

CLAIMANT, a Limited company, is an independent legal entity with its own management, 

which also takes its own decisions. (PO2, para.2) Therefore, a PoA granted by CLAIMANT’s 

parent company cannot be effective, as it does not prove that CLAIMANT granted Mr. Fasttrack 

with power to represent it. Moreover, CLAIMANT is alleging that its parent company is a 

significant majority shareholder of CLAIMANT (SoC, para.61) after CLAIMANT was sold in 

June 2010 to Wright Holding PLC which now holds 88% of the shares in CLAIMANT (The 

Problem, p.3 para.2). However, the fact that Wright Holding PLC holds more than 50% of 

CLAIMANT’s shares is no excuse for submitting a power of attorney signed by the lawyer of the 
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Parent Company, since in some cases, the parent is the sole shareholder of the subsidiary, while 

in others the parent owns more than 50 percent of the voting stock and still both legal entities 

remain independent (Hudson, web page). Thus regardless of the shares held by the Parent 

Company, CLAIMANT and its parent company remain separate legal entities, which calls for 

two separate PoA. In addition Mr. Fasttrack did not represent CLAIMANT neither in the 

negotiations preceding the arbitration nor any previous proceedings, which RESPONDENT 

knew about (PO2, para25). In other words Mr. Fasttrack has been a stranger to the dispute and to 

the contractual relationship between CLAIMANT and RESPONDENT. For this reason, the PoA 

according to which Mr. Fasttrack was willing to represent CLAIMANT, knowing that he was the 

Parent Company’s legal representative at the time of the submission of the Request for 

Arbitration does not fulfill the requirement set out in Art. 4.1 of the Rules. Finally, CLAIMANT 

believes that the theory of piercing the corporate veil should be applied (SoC, para.61). This 

cannot go through since the courts and arbitral tribunals disregard the separate legal identity of a 

company only when it is a case of façade or sham (Peter & Gill, web page). However looking 

back at the facts of the case there is no case of façade or sham in order to apply such a theory and 

accept the PoA submitted by the Parent Company. In the matter at hand, CLAIMANT is neither 

a façade nor a sham. Thus the corporate veil should not be pierced for the purpose of Art 4.1. 

25. As a consequence, the PoA requirement of Art. 4.1 was not fulfilled. Therefore, the arbitration 

did not start on 31 May 2016. 

b. The registration fee should be fully paid when submitting the Request for Arbitration: 

26. The registration fee is the first cost to be borne by the claimant when filing the Request for 

Arbitration before the chamber (CAM-CCBC Commentary, p.192 para.A). The registration fee, 

when filing a request for arbitration to the CAM-CCBC, is worth R$ 4000. However only R$ 

400 out of R$ 4000 were paid by CLAIMANT (CAM-CCBC’s letter dated 1 June 2016 - The 

Problem, p.19). CLAIMANT is alleging that the registration fee is not a prerequisite to 

commence the arbitration (SoC, para.41). However, Art. 4.2 of the Rules dictates that 

CLAIMANT must attach proof of payment of the registration fee to the notice (CAM-CCBC 

Commentary, p.67). 

27. International Arbitration practice shows that the registration fee should be paid along with the 

Request for Arbitration or else the Request will not be admitted and will be rejected for being 
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incomplete. For example, Art. 1.1(f) LCIA Rules requires that a valid Request to commence 

arbitration ‘shall’ be accompanied by the registration fee prescribed in the Schedule of Costs. 

Without such a fee the Request shall be treated as not having been received by the Registrar and 

for all purposes the arbitration as not having been commenced (Luttrell & Moens, p.8). In 

addition to Art. 4.4 DIAC Arbitration Rules (2007) which states that “[t]ogether with the 

Request, the Claimant shall make payment of the Registration Fee […] In the event that the 

Claimant fails to comply with this requirement, the Request shall be deemed invalid.”  

28. CLAIMANT alleged as well that not paying the registration fee in full on 31 May 2016 does not 

render CLAIMANT’s claim inadmissible (SoC, para.43). Regarding the partial payment of the 

registration fee, the Rules do not provide for an alternative hypothesis were the requirements 

were partially fulfilled unlike Art. 4.7 of the HKIAC Rules: “If the Notice of Arbitration is 

incomplete or if the Registration Fee is not paid, HKIAC may request the Claimant to remedy the 

defect within an appropriate period of time. If the Claimant complies with such directions within 

the applicable time limit, the arbitration shall be deemed to have commenced under Article 4.2 

on the date the initial version was received by HKIAC.” If the Rules were to accept a remedy for 

any partial fulfillment it would have clearly expressed such a provision. However due to its 

lacking, the Request for Arbitration submitted remains invalid, and therefore CLAIMANT’s 

claims are inadmissible. 

29. In conclusion, it is clear for RESPONDENT that the Request for Arbitration submitted by 

CLAIMANT on 31 May 2016 did not comply with the requirements of Artt. 4.1 and 4.2. 

Therefore the arbitration proceedings commenced only on 7 June 2016 after CLAIMANT had 

provided the missing requirements. This interpretation is confirmed by the Secretariat, which 

only notified RESPONDENT on 8 June, after the documents were completed. 

2. The CAM-CCBC Secretariat expressly confirmed that the arbitration commenced on 7 

June 2016 in accordance with article 4 of the Rules: 

30. After CLAIMANT filed an incomplete Request for Arbitration on 31 May 2016, the President of 

the CAM-CCBC, in a letter dated 1 June 2016, ordered CLAIMANT to amend the Request for 

Arbitration before the Secretariat sends a notice to the other party (The Problem, p.19). By a 

letter sent to the CAM-CCBC on 7 June 2016, CLAIMANT supplemented its Request for 

Arbitration by providing a valid PoA signed by CLAIMANT itself and by paying the remainder 
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of the registration fee (The Problem, p.20). RESPONDENT was then notified by an email sent 

on 8 June 2016, titled “Notice for commencement of Arbitration Proceedings”, of the 

commencement of the arbitration. CLAIMANT believes that the aforementioned President’s 

letter of 1 June 2016 directing CLAIMANT to rectify the mistakes is sufficient to conclude that 

the Secretariat regarded the arbitration proceedings as having commenced (SoC, para.67). 

However, according to Art. 4.1 and 4.3 of the Rules, it is of the Secretariat’s duty to receive a 

copy of the notice i.e. the Request for Arbitration, and then send a copy of that notice and 

respective documents that support it to the other party. From the facts at hand, it appears that the 

Secretariat notified RESPONDENT by an email sent on 8 June 2016, titled “Notice for 

commencement of Arbitration Proceedings”, only after the Request for Arbitration was 

supplemented by CLAIMANT on 7 June 2016 in order to comply with the requirements of Art. 4 

of the Rules. Therefore, the Secretariat did not consider the arbitration proceedings as having 

been commenced since it waited until all requirements of Art. 4 were fulfilled to notify the 

Request for Arbitration to RESPONDENT. 

31. In conclusion, the arbitration proceedings were initiated on 7 June 2016, once the Secretariat 

received a valid Request for Arbitration.  

32. As previously mentioned, the maximum date for the commencement of the proceedings should 

have been 31 May 2016 (The Problem p.25 para.12) and after proving that the arbitration 

commenced on 7 June 2016, one should check if this date falls within the deadline set by the 

parties i.e. the contractual deadline defined in section 21 of the Contract. If the arbitration 

proceedings were belatedly initiated, this will render CLAIMANT’s claims inadmissible.  

B. CLAIMANT’s Claims Should Be Dismissed For Being Submitted Outside The Contractual 

time limit Agreed Upon By The Parties 

33. In order for the claims to be validly submitted and thus admitted by the Tribunal, CLAIMANT 

should submit them in accordance with the requirements of the arbitration agreement. In fact, 

Section 21 of the Contract provides for a strict 60-day contractual deadline within which 

arbitration should be initiated and the related claims should be submitted. 

The consequences of failing to abide by contractual time limits or time bar clauses are usually 

serious. A claimant that fails to commence arbitration in time risks losing the right to claim. 
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(Smith, p.1) Referring back to the facts the contractual deadline expired (1) rendering claimant’s 

claims inadmissible (2). 

1. The contractual deadline has expired prior to the Claimant’s initiation of the arbitration 

on 7 June 2016: 

34. According to Section 21 of the Contract “[a]ll disputes arising out of or in connection with this 

agreement shall be settled amicably and in good faith between the parties. If no agreement can 

be reached each party has the right to initiate arbitration proceedings within 60 days after the 

failure of the negotiation to have the dispute decided by an arbitrator” (Exhibit C2). Thus, the 

party wishing to submit the dispute to arbitration should initiate the proceedings within 60 days 

after the failure of any amicable solution between the Parties.  

35. The Rules have no provision regarding the interpretation of arbitration clause. 

In that case, it is perfectly reasonable, as it is generally accepted by International Arbitration 

Practice, that “[t]he arbitration agreement should be interpreted “strictly”, in the sense that the 

task conferred to the arbitrators should be confined to following the clearly expressed intention 

of the parties.” (Gaillard & Savage, p.260 para.480) 

36. Section 20 narrows down the choice of law to “the UN Convention on the International Sale of 

Goods” (“CISG”). For issues not dealt with by the CISG the UNIDROIT principles are 

applicable.  Therefore when it comes to the interpretation of the Contract, Article 8 of the CISG 

applies, which states that “statements made by and other conduct of a party are to be interpreted 

according to his intent where the other party knew or could not have been unaware what that 

intent was”. Even so, Art. 4.1 of the UNIDROIT principles that deals with the intention of the 

parties dictates “(1) a contract shall be interpreted according to the common intention of the 

parties.” In other words, the common will of the Parties should be reflected.  

Contrary to CLAIMANT’s allegation (SoC, para.37), the intention of the Parties is perfectly 

clear and not at all ambiguous and should be respected. In this regard, Section 21 explicitly states 

that the arbitration proceedings should commence within 60 days after the failure of the 

negotiations.  

37. The Rules remain silent on how to count down the deadline for the initiation of the arbitral 

proceedings. However, International Arbitration practice is clear that counting deadlines should 
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start on the day after the date of the specified event (Berlin, Patten & Ebling, web page; High 

Court of Australia 1962; Federal Court of Australia 2010). 

38. On 1 April 2016, RESPONDENT received an email from CLAIMANT stating that “it is not 

possible to find an amicable solution” (Exhibit R3). Consequently, the negotiations between the 

Parties failed on 1 April 2016, therefore the countdown of the 60 days mentioned in Section 21 

starts on 2 April 2016. CLAIMANT’s letter to RESPONDENT dated 1 April 2016 (Exhibit R3) 

declared the negotiations to be failed on that date. Consequently, the arbitration proceedings had 

to be initiated by 31 May 2016 at the latest. As previously established, the arbitration 

proceedings commenced on 7 June 2016, i.e. 67 days from the date of the failure of the 

negotiations. It is clear that CLAIMANT has not complied with the contractual deadline of 

Section 21 for the commencement of arbitration against RESPONDENT with respect to the 

claims it is seeking in this arbitration and thus submitted belated claims, which should be 

declared inadmissible. 

2. Consequently, claims submitted in an arbitration initiated outside the contractual time-

limit are time-barred and should not be admitted by the Tribunal: 

39. “The expiry of time limits can have different effects on the claims as well as on the arbitration 

proceedings: It can bar the claim so that it is no longer capable of being enforced. The 

arbitrator may still rule on the claim but must render an award against claimant since its claim 

is statute barred.” (Lew & Mistelis, p.506 para.20-11) 

40. RESPONDENT anticipated that claims will be submitted in a certain deadline.  

“A party should be able to rely on the fact that after the expiry of a given time no further cause of 

action will arise out of a certain event.” (Lew & Mistelis, p.506 para.20-10) RESPONDENT had 

clearly not anticipated that further claims of arbitral proceedings would be presented against him 

after the failure of CLAIMANT to initiate the arbitral proceedings within the limitation period 

agreed upon in the Contract, which ended on 31 May 2016 as previously stated, and agreed upon 

by CLAIMANT. Even if the CAM-CCBC arbitral tribunal still rules on this matter, these serious 

violations of not respecting the time bar limits and violating the parties’ agreement could risk 

that the award will be set aside or declared unenforceable by the relevant courts, which would be 

harmful to both CLAIMANT and RESPONDENT (EWHC Chancery Division 2013). 
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Consequently, in order to ensure that the award will not be set aside on this ground, the arbitral 

tribunal should decide that CLAIMANT’s claims are inadmissible.  

41. In conclusion, CLAIMANT’s claims were absolutely time barred due to its failure to commence 

the arbitration within contractual limitation. The contractual time limit for commencing 

arbitration operated as an absolute time bar for a claim (EWHC Queen’s Bench Division 2011) 

Regarding this case, the limitation period was 60 days and the starting point would be the date of 

the failure of the negotiation, which is 1 April 2016. Therefore CLAIMANT’s claims were 

absolutely time barred due to the failure to commence the arbitration within contractual 

limitation and CLAIMANT’s claims thereby could not be admitted by the Tribunal. 

	
II. RESPONDENT IS ENTITLED TO BE GRANTED SECURITY FOR COSTS IT IS 

INCURRING IN THIS ARBITRATION 

42. Based on Art. 8 of the Rules, RESPONDENT submitted a request for interim measures for 

Security for Costs on 16 September 2016 [hereinafter the “Request for Security for Costs”]. 

RESPONDENT’s Request for Security for Costs should be granted as it meets  the requirements 

for granting such measure (A), such Request is legitimate and does not intend to stifle 

CLAIMANT in any way (B). 

A. RESPONDENT’s Application For Security For Costs Meets The Requirements For 

Granting Such Measure 

43. The Parties have chosen the Rules as the applicable arbitration rules. Under Art. 8 of Rules, “the 

Arbitral Tribunal can grant provisional measures, both injunctive and anticipatory, that can, at 

the discretion of the Arbitral Tribunal, be subject to the provision of guarantees by the 

requesting party.” However, the Rules chosen by the Parties do not define the requirements on 

which these interim measures must be granted. In this respect, Section 21 of the Contract 

(Exhibit C2), the arbitration shall be conducted under the rules of the CAM-CCBC and in line 

with international arbitration practice. Moreover, the chosen seat of arbitration is Danubia, which 

has adopted as its legal framework the Model Law, which also applies to the current arbitration 

procedure. Contrary to CLAIMANT’s assertions, whilst the Model Law does not specifically 

mention Security for Costs, it clearly provides for the events for which interim measures can be 

granted. Granting a Security for Costs is a type of interim measures. Art. 17(2)(c) of the Model 

Law gives the arbitral tribunal the power to order a party to provide means of preserving assets 
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out of which a subsequent award may be satisfied subject to the requirements set out at article 

17(A)(1) of the Model Law. In this respect, the applicant to an interim measure must satisfy the 

Tribunal that: “(a) Harm not adequately reparable by an award of damages is likely to result if 

the measure is not ordered, and such harm substantially outweighs the harm that is likely to 

result to the party against whom the measure is directed if the measure is granted, (b) there is a 

reasonable possibility that the requesting party will succeed on the merits of the claim.” Thus 

these two legal prerequisites can be translated into the existence of a serious potential future 

claim for reimbursement of costs, which is worthy of protection (1) and is at an immediate risk 

of being deprived (2). 

1. RESPONDENT is likely to succeed on the merits of the claim and recover the costs it 

incurred in this arbitration: 

44. By referring to Art. 17(A) of the Model Law, one of the two important conditions to grant 

Security for Costs is that the requesting party is likely to succeed on the claim. Which means that 

an arbitral tribunal should make an overall assessment of the merits of the case in question in 

order to determine whether the moving party’s case is sufficiently strong to merit the protection 

(Yesilirmak, p.176 para.5-29).  

45. Contrary to CLAIMANT’s claims allegations (SoC, para.24), and as established above, 

Claimant’s claims should be declared inadmissible and thus dismissed for having been belatedly 

submitted. This alone should prove the vulnerability of CLAIMANT’s and the likelihood it will 

fail on the merits without them being heard. Furthermore, the following sections detailing 

CLAIMANT’s defense will further prove that the latter cannot claim additional payments from 

RESPONDENT beyond the Contract price, which was paid in full. Therefore, it is obvious that 

RESPONDENT will succeed on the merits and by the same token be entitled to recover the costs 

it has unduly incurred based on the principle that costs follow the event. (Exhibits R4 & R5). For 

this purpose, RESPONDENT should secure such payment and ensure the latter to honor such 

award (Draetta, p.84). 

2. CLAIMANT’s financial situation constitutes an imminent and serious risk of harm to 

RESPONDENT: 

46. As previously proven, RESPONDENT is likely to succeed and be entitled to recover the costs. 

However, CLAIMANT’s financial difficulties endanger the enforceability of such an award on 
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costs in favor of RESPONDENT. Thus, the Tribunal should order CLAIMANT to ensure a 

Security for Costs. The second condition according to article 17(A)(1)(b) of the Model Law for 

the granting Security for Costs is the existence of an imminent, serious risk of harm (Yesilirmak, 

p.174). In order for the Tribunal to grant security, an imminent danger of a prejudice to a right 

should be proven, in addition, any delay in the rendering of the final award would lead to a 

substantial prejudice for the requesting party (Yesilirmak, p.181). The purpose of posting 

security is to guard against the possibility that CLAIMANT cannot or will not pay an order of 

costs in favor of respondent. (Rawding, p.71; Soo, p.28; Ontario Supreme Court, 1987; 

Goldstein, p.17; High Court of Hong Kong, 1998).  The party applying for an interim measure is 

likely to suffer harm if the measure is not granted. This does not mean that the harm will 

definitely occur, rather the requesting party need to be satisfied that there is a risk that the harm 

is likely to occur. 

a. A serious risk of harm:   

47. In 2009 CLAIMANT’s liquid assets were USD 875,000,00, in 2010 they decreased to USD 

10,856,000.00 which seems that there is a large amount that dropped in only one year (PO2, 

para.28). Later on in 2015, CLAIMANT’s liquid assets have decreased to USD 199,950,000 

(PO2, para.28). This instability in liquid assets raises an important concern. When CLAIMANT 

will have to reimburse RESPONDENT the costs of the arbitration, CLAIMANT’s liquid assets 

will probably have decreased, meaning that CLAIMANT will not be able to pay. 

RESPONDENT does not care about the intangible assets, property plan, and equipment that 

CLAIMANT owns, since the arbitration fees should be settled by its liquid assets. In similar 

situations, where the claimant was experiencing financial difficulties that resulted in concerns 

about the claimant’s ability to satisfy a cost award against it, security was ordered. (NAI 1996; 

Queen’s Bench Division 1995; The CA of the Northern Territory of Australia 1992). 

48. Furthermore, even if RESPONDENT must show more than a mere probability that CLAIMANT 

will be unable to pay RESPONDENT’s costs, there is credible evidence from reputable 

newspapers that not only CLAIMANT is experiencing cash-flow problems, but it has also been 

delinquent in paying its trade creditors and has sought additional financing. On 1 September 

2016, a notice from the CAM-CCBC stated that CLAIMANT had not complied with an arbitral 

award ordering it to pay USD 2 500 000 to one of its suppliers, which made RESPONDENT 
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order Security for Cost (Exhibit R6). CLAIMANT may not argue that it didn’t comply with an 

arbitral award because of the fact that the creditor owes CLAIMANT’S Parent Company an even 

larger sum as damages for the delivery of non-conforming goods (SoC, para.20). As a matter of 

fact, CLAIMANT is an independent legal entity with its own management, takes its own 

decisions and have nothing to do with a conflict between the Parent Company and another 

company (PO2, para.2). Thus, CLAIMANT and its Parent Company are two different and 

separate companies. 

49. Also, since CLAIMANT’s financial difficulties endanger the enforceability of a cost award, the 

Tribunal should order CLAIMANT to grant security for costs. Thus, the financial health of 

CLAIMANT is a major factor in determining whether or not CLAIMANT should give a 

guarantee (Rubins, p.373; The High Court of the Republic of Singapore, 1996). 

b. Third party funding: 

50. CLAIMANT needed third party funding for several other arbitral proceedings in which it was 

recently involved (Exhibit R6). Thus, CLAIMANT is not capable of paying the arbitration fees. 

In addition, CLAIMANT has approached two third party funders but both rejected to provide 

funding (PO2, para.29). The third party funding creates imbalances in the arbitral process. First, 

third party funding creates imbalances between the Parties by potentially exposing respondent to 

what has been described as a hit-and-run arbitration. Even if RESPONDENT is victorious in 

defeating such claims, the involvement of third party funding shows that CLAIMANT is 

incapable to honor an award on costs without third party assistance. This constitutes a serious 

concern as such funding comes from a third party to the proceedings over which RESPONDENT 

cannot enforce any award, let alone an award on costs. (Darwazeh & Leleu, p.128). 

51. The fact that CLAIMANT asked two third parties to fund it means that CLAIMANT is not 

capable of paying the arbitration fees. And even if the two third party funders rejected 

CLAIMANT’s request, and even if this means that there’s no third party funding however, there 

is an intent to get help from a third party funder. Thus, this proves CLAIMANT’s inability to 

pay. Furthermore, in 2015 CLAIMANT used liquidity provided by its Parent Company under a 

parent company loan of USD 3,000,000 to provide the necessary liquidity for the development of 

the TRF-305 fan (PO2, para.29). Since CLAIMANT took a loan from the Parent Company for 

the development of the Blades, this shows that CLAIMANT is unable to pay the arbitration fees 
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(PO2, para.29). Even if we considered that taking a loan from a third party does not show a lack 

of financial means, this third party will not be bound to cover any costs or damages awarded by 

the Tribunal to RESPONDENT, unless the third party has agreed to act as a guarantor (Ho, 

p.338). This proves that the Security for Costs should urgently be granted. Moreover, since 

CLAIMANT will not succeed in this arbitration and since it is relying on the Parent Company to 

cover the expenses for the development of the fan blades, RESPONDENT cannot be sure that the 

Parent Company will pay or will be able to pay the arbitration fees in our case. As a foregone 

conclusion, RESPONDENT will win on the cost and cannot rely on the Parent Company since it 

is a third party against which the award cannot be enforced unless it has agreed to act as a 

guarantor. Thus it is another reason to prove that security for costs should and must be granted 

immediately. 

c. Urgency: 

52. Urgency is an essential requirement to grant a provisional measure (Yesilirmak, p.178). It is the 

fact that a party’s potential losses are likely to increase with the mere passing of time and that it 

would be unreasonable to expect that a party waits for the final award to secure such losses 

(Yesilirmak, p.179). In fact, CLAIMANT took a loan from the Parent Company for the 

development of the Blades, this shows that CLAIMANT cannot pay for the development of the 

fan blades, and proves that CLAIMANT will not be able to pay the arbitration fees (PO2, 

para.29). Thus the security for costs should be urgently granted. 

B. RESPONDENT has a Right to Secure Recovery Of The Arbitration Costs and As Such 

Cannot Be Held As Having The Intent To Stifle CLAIMANT 

1. Requesting security for costs is a right given to RESPONDENT: 

53. CLAIMANT claimed that to grant security for cost the requirements must be met, and as the 

Model law sited two requirements to grant such interim measure, it is not necessary to look to 

other conditions like the one that CLAIMANT added regarding the proportionality. However, 

RESPONDENT had no intention to stifle CLAIMANT. An arbitral Tribunal should take into 

account the effect of granting interim measure on the arbitrating parties’ rights (Yesilirmak, 

p.182). 

54. Changing in circumstances made RESPONDENT to request security for costs; a fundamental 

right to RESPONDENT, since CLAIMANT does not have the means to pay the arbitration fees 
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and legal fees of RESPONDENT. Furthermore, CLAIMANT has unsuccessfully argued that 

RESPONDENT’s Request for Security for Cost is not bona fide because it was made late in the 

arbitral process. The purpose of the request for Security for Costs was not made to stifle the 

CLAIMANT, but to only as a guarantee to RESPONDENT that CLAIMANT would be able to 

pay the arbitration fees and legal fees. A request for security needs only be brought promptly and 

without reasonable delay (British Columbia Supreme Court 1999). In fact, RESPONDENT made 

its request as soon as it became aware of CLAIMANT’s financial situation. RESPONDENT 

knew about the awards concerning the government of Xanadu and the arbitration that 

CLAIMANT initiated against a foreign customer on 1 September 2016. In these two awards 

CLAIMANT used two several third party funders that’s why RESPONDENT requested the 

security for cost on 16 September 2016. (PO2, para.39-d). Therefore, the material facts and the 

incapability of CLAMANT to pay the arbitration fees due to its financial situation proves that 

RESPONDENT’s Request for Security for Costs was made in time contrary to CLAIMANT’s 

assertion (SoC, para.30). Moreover, RESPONDENT has no intention to stifle CLAIMANT since 

the amount requested by RESPONDENT is fair. In ascertaining whether the amount being 

requested for security is reasonable, tribunals take into account the estimated length of the 

arbitration, the complexity of the matters before it, and the probable costs of the party making the 

request (United Kingdom Court of Appeal, 1973). The amount of USD 200 000 is based on the 

legal fees and the arbitration fees and therefore is reasonable. In a similar case, where there was 

no evidence that an order for Security for Costs would stifle the claimant, the court ordered the 

claimant to post security (Supreme Court of Western Australia, 2003).  

2. CLAIMANT’s actions jeopardized RESPONDENT’s trust in CLAIMANT’s financial 

capacity: 

55. Contrary to CLAIMANT’s assertions, at the time the Parties were negotiating their original 

contract, CLAIMANT created the impression that an award for a major compensation of at least 

a USD 100 million was imminent in its arbitration proceedings with the government of Xanadu. 

In addition, CLAIMANT has never informed RESPONDENT about the outcome of the 

arbitration though the award was well below what CLAIMANT had expected. (Request for 

Security for Costs, para.4). In addition to that, the witness of CLAIMANT, the witness Iliena 

Jaschhin, said that “it may well be that our CEO or other persons of the negotiation team had 

given different expectation to the general public or RESPONDENT” (Exhibit C9) and added that 
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in 2010 the balance sheet only included that the claim’s value USD 15,000,000. However, in the 

financial statement of CLAIMANT, the claim in 2010 shows that it was only USD 12,000,000 

(PO2, para.28), thus, CLAIMANT created this deceptive appearance to mislead RESPONDENT.  

56. Based on the above, the Tribunal should urgently order security for cost since RESPONDENT 

will definitely succeed in this arbitration. In addition, the financial situation of CLAIMANT is 

very bad and it constitutes an imminent and a serious risk for RESPONDENT. Thus, the Security 

for Costs should be granted since it is a valuable measure to protect innocent defendants from 

costs incurred in the successful defense proceedings commenced by impecunious claimant 

(Draetta, p.87). 

	
III. CLAIMANT IS NOT ENTITLED TO ANY ADDITIONAL PAYMENTS FROM 

RESPONDENT FOR THE SALE OF BLADES 

57. Whilst the Contract provides for a price in USD, CLAIMANT’s production costs would be 

incurred in EQD. In order to regulate, inter alia, the applicable exchange rate, an Addendum - 

subsequently added to the Contract - fixed the exchange rate to USD 1= 2.01 EQD. Based on this 

agreed exchange rate, CLAIMANT issued two invoices to RESPONDENT for the price of the 

Blades and the Clamps. After RESPONDENT’s payment of the full price as per these invoices, 

CLAIMANT requested an additional payment for the price of the Blades based on another 

exchange rate on the pretext that the agreed exchange rate of the Addendum applies exclusively 

to the price of the Clamps. CLAIMANT’s request is groundless and constitutes a blatant breach 

of the Parties’ agreement as to the applicable exchange rate. It should therefore be dismissed by 

the Tribunal. 

58. For this purpose, RESPONDENT will first establish that the fixed rate of the Addendum applies 

to the Contract (A), and that in any case, CLAIMANT is required to bear the currency risk and 

cannot ask for any addition payment from the Tribunal (B). 

A. The Parties Expressly Agreed For The Same Exchange Rate To Apply To The Whole 

Contract 

59. The Addendum clearly constitutes an additional provision of the Contract, which also applies to 

the sale of Blades (1). In any case, the Parties’ intention was to apply to the Blades’ price the 
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exchange rate in force at the date of signature of the Contract, which is the same as the rate 

provided for in the Addendum (2). 

1. The Addendum is a provision of the Contract applicable to the Blades and the Clamps: 

60. Although CLAIMANT’s production costs were to be incurred in EQD, the Parties had agreed for 

a price in USD without initially indicating the applicable rate for the conversion from EQD to 

USD. In order to regulate the matter and as suggested by RESPONDENT (Exhibit R2), the 

Parties added, on 26 October 2010, a new provision - by way of a handwritten Addendum - 

which expressly states that “the exchange rate for the agreement is fixed to USD 1= 2.01 EQD” 

(Exhibit C2). Based on this provision and upon delivery of the purchased Blades and Clamps, 

CLAIMANT sent two invoices. However and after RESPONDENT duly paid the two invoices, 

Claimant attempted to request an additional payment for the price of Blades on the pretext that 

the latter should have been calculated based on the exchange rate at the date of payment, which 

amounted to USD 1= 1.79 EQD and not on the exchange rate of USD 1=2.01 EQD fixed in the 

Addendum. CLAIMANT alleged that it had mistakenly calculated the invoice of the Blades 

based on the exchange rate of the Addendum (Exhibit C4). Naturally, RESPONDENT refused to 

make any additional payments, which do not comply with what was agreed by the Parties. 

Insisting on the additional payment for the Blades, CLAIMANT is now claiming these in this 

arbitration based on an attempt to limit the scope of the Addendum’s exchange rate to the sale of 

Clamps by arguing that “The addendum to the contract only applied to the purchasing of the 

clamps for the fans and not retrospectively to the original contract” (SoC, para.83). 

61. However, a plain reading of the Addendum is sufficient to show the Parties’ intention as to the 

scope of application of the agreed exchange rate and is enough to defeat CLAIMANT’s 

allegation. First, it was handwritten on the Contract itself, and was not written on a separate 

document. Second, the Addendum provides: “the exchange rate for the agreement is fixed to 

USD 1= 2.01 EQD” [Emphasis added] (Exhibit C2). In fact, the Addendum itself expressly 

provides that the exchange rate is “for the agreement” and refers to the whole agreement when 

determining the scope of the fixed exchange rate of 2.01 EQD. Had the Parties wished to limit 

the application of this provision to the sole sale of Clamps, they wouldn’t have expressly referred 

to the whole agreement and would have referred specifically to the sale of Clamps. Under article 

1.3 of the UNIDROIT Principles read together with article 4.1 of the same, the Parties are bound 
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by the clear terms of an agreement they have made. The principle of pacta sunt servanda 

requires the Parties to give effect and enforce a clear stipulation that translates the common 

intention of the Parties when there is no room for interpretation (Schwenzer & Schlechtriem p. 

154, para. 22). This is why the Arbitral Tribunal should take into consideration “the wording of 

the agreement and all relevant surrounding circumstances as required by Art. 8(3) CISG” (ICC 

No 7331). The Addendum was drafted in the sole purpose of complementing the initial Contract 

by providing for an issue that was not dealt with, being the exchange rate (PO2, para.12). 

62. In a case brought before the Court of Appeal in Austria, the Court considered that the “clear 

wording of the contract clause” reflects the actual intention of the Parties while noting that the 

understanding of a “reasonable buyer” should be taken into consideration (OLG Linz 2006). In 

fact, the CEO of RESPONDENT in its witness statement (Exhibit R5) clearly said “I insisted on 

the last sentence of the addendum which in my view could not be clearer. For me it was clear 

that the exchange rate would apply also to the Blades. I cannot say whether CLAIMANT’s 

negotiators had the same view. If not, they should have said so and not let us believe that the 

exchange rate applied to the complete contract”. In a case brought before the German Court of 

Appeal, the Court found that when the contract “does not contain any specific provision 

regarding the incorporation of such terms in the contract, recourse should be to the rules on 

interpretation set out in Art. 8 CISG. It follows that, in order for [such terms] to be validly 

incorporated into a contract under CISG, the party invoking their application has to send them, 

or make them in another way available, to the other party so it would be reasonable for the latter 

to know of the intention of the former to include them in the contract” (OLG München 2009). In 

fact, RESPONDENT suggested to add the Addendum to the Contract and sent its exact wording 

by email to CLAIMANT (Exhibit R2 and R4). While having duly received the email, 

CLAIMANT did not raise any objection to the exchange rate or to the drafting of the Addendum, 

which further demonstrates that the clear understanding of both Parties is that the Addendum 

constitutes an addition to the Contract and thus a new provision of the Contract applicable to the 

sale of Blades. CLAIMANT made RESPONDENT believe that the exchange rate figuring in the 

Addendum applies to the whole Contract. 

63. Despite the evidence of this provision, which leaves no room for interpretation, CLAIMANT 

insists on interpreting such provision as exclusively being stipulated for the Clamps (SoC, para. 

83) by relying on article 8 of the CISG. However, an interpretation under article 8 of the CISG 
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would only confirm RESPONDENT’s position that the exchange rate of the Addendum applies 

to the whole Contract. In fact, article 8 (1) of the CISG provides that “statements made by and 

other conduct of a party, are to be interpreted according to his intent where the other party knew 

or could not have been unaware what that intent was.” (Hof’s-Hertogenbosch 2007). Therefore, 

a provision of a contract should be interpreted in light of the intention of the person who 

suggested it. In the Contract at hand, the Addendum was suggested by RESPONDENT, meaning 

that it should be interpreted in light of its intent (Exhibit R2). Knowing that there was no 

provision in the initial Contract concerning the exchange rate, RESPONDENT suggested to add 

explicitly this new provision by hand and on the same document, and CLAIMANT accepted to 

do so (Exhibit R4). This addition is seen as a gap filler therefore a new provision applicable to 

the whole Contract including the Blades. 

64. CLAIMANT cannot contend that this provision only concerns the sale of Clamps (SoC, para. 

79). CLAIMANT is arguing that the Contract constitutes a valid agreement falling under article 

14(1) of the CISG because it has a determined price, and thus does not fall under article 55 of the 

CISG, which is specific to open price terms (SoC, para. 75). RESPONDENT does not challenge 

that: the problem is not within the fixed price, which RESPONDENT agreed to, but relates to the 

exchange rate. Article 19 (1) of the CISG and article 2.1.11 (1) of the UNIDROIT Principles 

provide that “A reply to an offer which purports to be an acceptance but contains additions, 

limitations or other modifications is a rejection of the offer and constitutes a counter-offer”. 

Usually, the offeror presents its offer to the offeree. In return, the offeree has to accept or refuse 

this offer. If the latter decides to include within its acceptance additional terms or different terms 

from the ones existing in the offer, this reply does not constitute an acceptance when the 

modification is qualified as material: the acceptance will then be equivalent to a refusal of the 

first offer and create a new counter-offer (Bonell, art.2.1.11). Article 19 (3) of the CISG lists the 

cases under which the addition will alter the offer materially being “Additional or different terms 

relating, among other things, to the price, payment, quality and quantity of the goods, place and 

time of delivery, extent of one party’s liability to the other or the settlement of disputes” (Dodge, 

p.82). In our case, the Addendum does not alter the terms of the Contract materially in order to 

consider it as a new separate agreement. It alters neither the price nor the modality of payment: 

In fact, the price is still calculated based on CLAIMANT’s production cost amounting to EQD 

19,586 (Exhibit C5) and the payment is still made in USD as per the Contract. The Addendum 
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merely explicitly fixes the exchange rate according to which the Contract’s price conversion 

from EQD to USD is to be made, after adding the profit percentage under Section 4 of the 

Contract amounting to USD 10219.28 per blade (Exhibit C2).  

2. In any case, the Parties’ intention was to apply the exchange rate in force at the date of the 

signature of the Contract: 

65. If the Contract is considered to be silent as to the applicable exchange rate, the Tribunal would 

be required to identify the real intention of the Parties behind their silence. Such identification 

should be made in accordance with the CISG and the UNIDROIT Principles, which require that 

the Parties be bound by their previous contractual practice (a) and by trade usages (b). 

a. The Parties always used in their previous contractual relationship the exchange rate 

applicable at the date the Contract was signed: 

66. In their two previous co-operations for the TRF 163-I and the TRF 150-II, the Parties had always 

applied for the calculation of the price of the Blades, the exchange rate in force at the time the 

contract was concluded and not that in force at the time of payment (PO 2, para.5). These facts 

have been confirmed by the CEO of RESPONDENT, Mr. Paul Romario, who has testified that 

these previous co-operations constitute an established “practice between the Parties” (Exhibit 

R5). In fact, article 9 of the CISG expressly provides that previous usages and practices 

established by the parties are binding upon them (CISG Explanatory note, p.36, para. 14). The 

previous practice established between the Parties becomes more relevant in the event the Parties 

did not indicate expressly or agree otherwise – as alleged by CLAIMANT (Lookofsky, p.41). 

67. The above understanding is shared by CLAIMANT which confirmed that “RESPONDENT 

should be bound by the usage that has been established between the parties by the reuse of 

previous contractual terms” (SoC, para. 80 and 83). This solution has been adopted by a case 

that CLAIMANT itself cited in its memoranda (SoC, para. 80) in which “The Arbitral Tribunal 

referred to Art. 9(1) CISG, confirmed by Art. 1.8 of the UNIDROIT Principles, relating to the 

binding character of the parties' established practices” (ICC No 8817). In fact, article 1.8 of the 

UNIDROIT Principles defines parties’ usages by the negative by saying that a party “cannot act 

inconsistently with an understanding it had caused the other party to have and upon which that 

party reasonably has acted in reliance to its detriment”. Such conduct is defined to be an 

inconsistent behavior. By not complying with these provisions of the CISG and the UNIDROIT 
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Principles, CLAIMANT is behaving inconsistently, since it is bound by usages it created during 

the relationship it had with RESPONDENT for a long time and more precisely since 2003 (PO2, 

para.5). This is well seen in a Finnish case, also cited by CLAIMANT (SoC, para. 81) under 

which the Court of Appeal found that “the warranty term in question had validly become part of 

the contract since, in the light of the practices established between the parties, it could not be 

regarded as too harsh or surprising to the buyer”. It is the CLAIMANT’S case that the 

evaluation of the exchange rate on the date of signature of the Contract could not be too harsh or 

surprising as this solution was applied in earlier contracts between CLAIMANT and 

RESPONDENT (Turku Court of Appeal 2002). In the Contract at and, the exchange rate in force 

at the time of the conclusion of the Contract was USD 1=2.01 EQD and not USD 1= 1.79 EQD. 

Such exchange rate is the same as that provided for in the Addendum. The above only 

corroborates RESPONDENT’s position that the exchange rate initially applied in CLAIMANT’s 

first invoice is correct and that RESPONDENT is not liable to any additional payments entailed 

by the exchange rate of USD 1= 1.79 EQD in force at the time of payment and which should not 

be considered in any way for the sale of Blades. 

68. In fact, when a term is not agreed upon by the Parties but is very essential to the contract, the 

Arbitral Tribunal has to fill in the gaps in accordance with the circumstances of the contract and 

the common intention of the parties (ICC No 10422). The CISG being silent on the question of 

the date of evaluation of the exchange rate (Schwenzer & Hachem, p.475), the choice of law of 

the Parties leads to the application of article 4.8 of the UNIDROIT Principles. In fact, a tribunal 

of first instance in Switzerland found that in the absence of an express provision on the currency 

of payment in the CISG, “that currency must be determined according to the otherwise 

applicable law” (Higher Cantonal Court 2009). But it does not necessarily mean that these 

principles will provide for the best solution regarding the circumstances of the contract. 

Therefore, the criteria for the supplying of omitted terms would be to find what is “appropriate” 

to the circumstances of the case. And to know what is appropriate, “regard should be made to 

the intention of the parties as inferred from the terms expressly stated in the contract, prior 

negotiations or any conduct subsequent to the conclusion of the contract” (Bonell, art. 4.8). In 

the circumstances at hand, the aforementioned exchange rate was stable for 3 years before the 

negotiations and signature of the Contract, from September 2007 till September 2010, (PO2 
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para.12). Therefore, RESPONDENT too it into account when considering the balance of the 

Contract.  

b. Trade usages require the application of the exchange rate in force at the date the Contract 

was signed: 

69. In the event a contract is silent on a matter, Article 9 (2) of the CISG clearly provides that “The 

parties are considered, unless otherwise agreed, to have impliedly made applicable to their 

contract or its formation a usage of which the parties knew or ought to have known and which in 

international trade is widely known to, and regularly observed by, parties to contracts of the type 

involved in the particular trade concerned.” This provision clearly requires the Tribunal to apply 

trade usages to fix the exchange rate to apply to the sale of the Contract, should it consider that 

the Parties remained silent as to such rate. 

70. In fact, Trade usages require applying the exchange rate in force at the time of conclusion of the 

contract whereas pricing to market (the exchange rate at the time of payment) is not a universal 

principle and can only be applicable if the Parties expressly referred to it in their agreement 

(Krugman). This is explained by the fact that parties before signing a contract evaluate the risks 

of their deal. If they chose to price their goods according to their value in market, then they chose 

to take this risk. But if they don’t, the most suitable solution is to apply the exchange rate 

applicable at the time of signature of the Contract because this rate is the one that was 

predictable at that time for the Parties, and this is the rate that they evaluated in order to agree or 

not to the trade. And this is clearly proven by Exhibit C1 provided by CLAIMANT where it is 

admitting in May 2010 the following: “SantosD insisted on pricing in US$. Our expenses in 

EQD will have to be converted but no major risk involved. Exchange rate should be around 2.01 

and has been very stable over the last years.” Therefore, both Parties understood throughout the 

contract that the exchange rate was USD 1= 2.01 EQD. 

71. The application of the exchange rate of time of payment would necessarily entail violate the 

Parties’ intentions and the predictability and stability of transactions which is an important factor 

that should be taken into consideration. The intention of RESPONDENT was clear: it would 

have never agreed on a floating rate applying the current rate in order to convert the costs of 

CLAIMANT into USD, or else it would not have been able to make its offer to its own client 
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Earhart SP. In RESPONDENT’s view, “CLAIMANT had taken over the currency risk” as will be 

established below (Exhibit C7).  

B. In Any Case, CLAIMANT Is The Party To Bear The Currency Risk Under The Contract, 

While The RESPONDENT Had Honored Its Obligation To Pay The Full Price Without 

Delay 

As the Contract requires that the price is paid in USD, CLAIMANT has to bear the exchange rate 

risk also known as the currency risk (1), and is not entitled to any additional payment beyond the 

Contract price, which RESPONDENT made in full with no delay (2). 

1. CLAIMANT should bear the currency risk in view of the risk sharing nature of the 

Contract: 

72. Assuming the Parties have not agreed to a fixed exchange rate for the Contract price, there is a 

risk the exchange rate at the time of payment is much different from that at the time of signature. 

One of the Parties should finally bear the risk of such fluctuation. In a balanced Contract, there is 

room for the Tribunal to determine any date it deems appropriate in light of the applicable law 

and the Parties’ intention. However, in a Contract that is based on a risk sharing formula where 

one the Parties had already been considered de-risked and is not required to bear any type of risk, 

the risk currency should be clearly borne by the other Party. That is the case of RESPONDENT 

who has been de-risked since 2009 by its Parent Company. Such de-risk is further reflected in 

the risk-sharing formula of the Contract. In fact, since 2009, CLAIMANT is aware that 

RESPONDENT is de-risked. While Parties were still subsidiaries, their mother company decided 

to de-risk RESPONDENT – which should not bear any risks for its sale contracts - in order to 

make it more attractive for potential buyers. And this decision was taken during a meeting where 

the CEO of CLAIMANT was present (Exhibit R1). 

73. Thus, if the exchange rate at the date of payment would entail a further burden or loss upon the 

RESPONDENT, the latter should not be required to bear it as the de-risked party. This is the 

case with the exchange rate of the date of payment, which CLAIMANT is attempting to impose 

on RESPONDENT and which RESPONDENT cannot bear as the de-risked party. This further 

corroborates RESPONDENT’s position that the applicable exchange rate can only be that at the 

date of signature of the Contract – more favorable to RESPONDENT - and which has also been 

fixed in the Addendum. 
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74. Even in their previous relationships, where Parties did not agree on specific exchange rate, they 

chose a preferential rate always in favor of RESPONDENT (PO2, para.5). In this respect, the 

The Court of Appeals of Grenoble confirmed the authority of the parties’ previous practice on 

their contractual obligation by noting as follows: “the seller could not invoke the rule laid down 

in Art. 18 CISG (providing that silence does not in itself amount to acceptance) because, 

according to the practices previously established between the parties, the seller was used to 

performing the orders without expressly accepting them” (Grenoble Court of Appeal 1999). 

Thus, the practice of preferential rate in favor of RESPONDENT established between the Parties 

will prevail since RESPONDENT is de-risked. 

75. Even after the Parties were sold, the Parties agreed on a risk-sharing Contract under which 

CLAIMANT is the one bearing the risk of the price (Exhibits C1 and C2). Therefore 

CLAIMANT must bear the exchange rate risk by applying the USD 1= 2.01 EQD rate or else it 

would be breaching its contractual obligations to bear the price risk. 

76. By not calculating the exchange rate by USD 1=2.01 EQD, RESPONDENT would be the one 

bearing the currency risk, resulting in a more onerous deal for CLAIMANT (Brunner, p.420). 

Hardship balances two main principles: pacta sunt servanda and good faith. There are three 

ways used by courts to allocate the risk (Brunner, p.391), either the obligor is still obliged to 

perform its obligation or it is exempted from it. The UNIDROIT principles provide for an 

adaptation of the contract to restore its equilibrium (such as price adaptation). In any case, the 

adaptation necessary to the Contract at hand is to apply the rate of USD 1= 2.01 EQD in order to 

avoid hardship and thus violate the Parties’ intention as to the risk sharing formula of the price. 

2. RESPONDENT fulfilled its obligation to pay the full price with no delay: 

77. CLAIMANT is asking for additional payments as it considers that RESPONDENT failed to 

perform its obligation to make full payment of the price under article 53 of the CISG (SoC, para 

70; CIETAC G20010386; Hof van Beroep Antwerpen 2007). Contrary to CLAIMANT’s 

assertions, RESPONDENT fulfilled its obligation to pay the full price with no delay. In fact, 

article 53 provides the following: “The buyer must pay the price for the goods and take delivery 

of them as required by the contract and this Convention”.  Section 4(2) of the Contract provides 

that “The price is due upon delivery of the fan blades and payment should be confirmed by the 

BUYER as soon as possible” (Exhibit C2).  RESPONDENT, as it is bound by the Contract, 
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performed its obligation of payment and paid the amount of the goods in the following 24 hours 

after receiving the goods (Exhibit C3). 

78. CLAIMANT also argues that the invoice contained a mistake done by its accountant who applied 

the wrong exchange rate (Request for Arbitration, para. 10). As it has been proven in the above 

sections, the applicable exchange rate is USD 1= 2.01 EQD, which is the rate applied by the 

accountant. RESPONDENT paid as per the invoices received with no delay, thus CLAIMANT is 

not entitled to the additional payments, as it should bear the exchange rate risk (Gabriel, p. 273). 

In any case, CLAIMANT failed to prove that there was actually a mistake in the invoicing, 

which should compel the Tribunal into considering such invoice, served first, as the accurate 

invoice reflecting the contractual arrangements between the Parties. Instead, it seems that in 

attempt to mitigate the costs it has incurred due to a regulation that RESPONDENT was never 

aware of, as will be seen below, CLAIMANT tried to use the exchange rate difference to unduly 

get an additional payment from RESPONDENT for the price of Blades. 

79. In light of the above, the Addendum clearly constitutes a provision of the Contract and thus the 

exchange rate it fixed (USD 1= 2.01 EQD) applies to the whole Contract including the sale of 

Blades under Art. 8 and 9 of the CISG. In any case, CLAIMANT, being the party bearing the 

currency risk should bear such risk and cannot ask for any additional payments from 

RESPONDENT, which duly fulfilled its obligation to pay the full price. 

	
IV. THE LEVY FEES FOR MONEY LAUNDERING INVESTIGATION ARE NOT PART 

OF THE BANK CHARGES THAT SHOULD BE BORNE BY CLAIMANT 

80. Upon receipt of the Contract price of USD 20,438,560 by the Bank (Exhibit C3), the latter 

deducted an amount of USD 102,192.80 as 0.5 % levy fee [hereinafter the “Levy”] imposed by 

the ML/2010C regulation, a special regulation of CLAIMANT’s country on money laundering 

[hereinafter the “ML/2010C”] (Exhibit C7). CLAIMANT considers this Levy as part of the 

bank charges provided for under Section 4 (3) of the Contract and which should be borne by 

RESPONDENT and thus requested the latter to reimburse the Levy amount to CLAIMANT. 

However, as will be established below, the Levy is not part of the bank charges for the transfer of 

the Contract price [hereinafter the “Bank Charges”] under Section 4 (3) of the Contract (A), and 

should not be in any case borne by RESPONDENT (B). 
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A. The Levy Is Not Part Of The Bank Charges Referred To Under Section 4 (3) Of The 

Contract   

81. Contrary to CLAIMANT’s allegations (SoC, paras.86-87-88), Section 4 (3) of the Contract 

cannot be interpreted according CLAIMANT’s intention under Art.8 (1) of the CISG, neither 

RESPONDENT could have been aware of the ML/2010C. Therefore, the Levy is clearly not part 

of the Bank Charges under Section 4 (3) of the Contract (1), and alternatively, the interpretation 

of the term “Bank Charges” should be according to the principle of contra proferentem (2). 

1. The Parties’ intention was for the Levy to be excluded from the Bank Charges referred to 

under Section 4 (3) of the Contract: 

82. Section 4 (3) expressly and clearly limits the bank charges for the transfer to be borne by 

RESPONDENT. Thus, these charges cannot include the Levy, which expressly result from a 

regulation imposed upon CLAIMANT by its own country and does not relate to the transfer of 

the sale price (a). In any case, the interpretation of the scope of Section 4 (3) cannot be made 

based on Art. 8 of the CISG, as the requirements for such interpretation are not met in this case 

(b). 

a. Section 4 (3) expressly and clearly limits the Bank Charges to be borne by RESPONDENT 

to those directly resulting from the transfer of the Contract price: 

83. CLAIMANT heavily relies on Section 4 (3) of the Contract in an attempt to have the Levy 

finally borne by RESPONDENT (SoC, para.84). However, a plain reading of this Section is 

enough to prove otherwise. In fact, Section 4 (3) of the Contract clearly provides that “The bank 

charges for the transfer of the amount are to be borne by the BUYER” [Emphasis added]. The 

wording of this provision is clear, and cannot be subject to any interpretation; RESPONDENT 

has the obligation to bear only the bank charges resulting from the transfer of the amount. Art 1.8 

UNDIROIT states “A contract validly entered into is binding upon the parties […].” Thus, 

Section 4 (3) of the Contract has a binding effect on the Parties as it clearly shows their common 

intention that the “Bank Charges” to be borne by RESPONDENT are those directly resulting 

from the bank transfers of the Contract Price (Schwenzer & Schlechtriem, p.154, para.22).  

In fact, on 15 January 2015 RESPONDENT transferred the total amount of the price of Blades 

USD 20,438,560 to CLAIMANT’s bank account (Exhibit C3). The Bank duly received the 

amount without invoking to RESPONDENT any additional fees for the transfer. 
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On 12 February 2010, the Bank informed CLAIMANT that the Financial Investigation Unit 

deducted the Levy as required under the ML/2010C (PO2, para.11). However, RESPONDENT 

was not aware of amount deducted following the investigation until it received the Request for 

Arbitration (The problem, p.22). Furthermore, the Levy is part of the fees only required in 

CLAIMANT’s country under ML/2010C (PO2, para.7) in order to investigate any amount, 

exceeding USD 2 million, that is deposited in an Equatorian bank account whether by the owner 

of the account itself or whether it was transferred from another account. Therefore, the Levy 

does not result from the transfer of the amount per se and is occurred irrespective of any such 

transfer. This is proven by the fact that it occurred after the transfer was completed without 

informing or requiring any payment from the party that has made the transfer; the Bank informed 

CLAIMANT that the amount of USD 20,438,560 was transferred to its bank account by 

RESPONDENT before Levy was deducted: “we can confirm that SantosD KG effected the 

payment of US$ 20,438,560 to your account” (Exhibit C8). Consequently and unlike 

CLAIMANT’s contention, the Levy cannot be construed as part of the Bank Charges. And thus, 

the interpretation of “Bank charges” under article 8 would similarly lead to excluding the Levy 

from the scope of the Bank Charges referred to in Section 4. 

b. An interpretation of the meaning of “Bank Charges” under Art. 8 would similarly exclude 

the Levy from the scope of Section 4: 

84. CLAIMANT alleges that the term “Bank charges” should be interpreted according to its 

intention under Art.8 (1) of the CISG (SoC, paras.86-87) which was allegedly revealed through a 

letter sent to RESPONDENT on 15 January 2015, offering to pay the cost related to the payment 

of the additional amount (SoC, para.87). However, the terms of Section 4 (3) of the Contract 

cannot be interpreted according to Art.8 (1) as RESPONDENT could not have been aware of 

CLAIMANT’s intention (i), Consequently, such interpretation should be made under Art. 8 (2) 

of the CISG based on the usual meaning of “Bank Charges” which also does not include the 

Levy (ii). 

i. RESPONDENT could not have been aware of CLAIMANT’s intention to include the Levy 

as part of Bank Charges: 

85. CLAIMANT is the one who suggested Section 4 (3) of the Contract, and according to its 

allegations the term “Bank charges” should be interpreted according to its intention and thus the 

Levy is part of the Bank Charges that should be borne by RESPONDENT (SoC, para.87).  



Memorandum for Respondent	

	
29	

86. Art. 8 (1) of the CISG states: “For the purposes of this Convention, statements made by and 

other conduct of a party are to be interpreted according to his intent where the other party knew 

or could not have been unaware what that intent was.” Therefore, the terms and provisions of a 

contract can be interpreted in accordance with the party that made the statement only when the 

other party knows the actual intent (Schwenzer & Schlechtriem, p.147, para.6; US Court of 

Appeals 1998).  It is denied that RESPONDENT had known at the time CLAIMANT suggested 

the inclusion of Section 4 (3) that it had the intention to include the Levy imposed by ML/2010C. 

CLAIMANT advanced no evidence of such allegation. In fact, had RESPONDENT known of 

such alleged intention, it wouldn’t have agreed to this Section. Conversely, as will be established 

below, RESPONDENT could not have known in any way of such alleged intention. Thus, in 

order to determine the intention of a party according to Art 8 (1) and whether a party could have 

been aware of the other party’s intention, negotiations and practices established between them 

should be taken into consideration as per the requirements of Art. 8 (3) of the CISG (ICC No 

11849; EWCA Civil Division 2006; US District Court 2011).  

87. Firstly, any previous negotiations and subsequent conduct of the Parties may indicate how they 

have actually understood their respective declaration of intent (Shwenzer & Schlechtriem, p. 

158, para.4; OLG Karlsruhe 1992). While negotiating the Contract in 2010, the person 

negotiating on CLAIMANT’s side had no knowledge about the specific provisions of 

ML/2010C, or about the deduction of the Levy in a previous contract between CLAIMANT and 

JetPropulse in 2009 (PO2, para.8). It is after the Parties agreed on Section 4 of the Contract, 

which includes the provision on Bank Charges that CLAIMANT’s financial department knew 

about the provisions of ML/2010C (Ibid). Thus, CLAIMANT did not and could not have the 

intention to consider this Levy as part of Bank Charges, especially that its financial department 

knew about it after they agreed on Section 4 of the Contract. Further, RESPONDENT was not 

aware of the Levy while negotiating and drafting the Contract (PO2, para.8) and could not have 

been aware of the Levy, as CLAIMANT did not mention any additional fees to be borne by 

RESPONDENT. In addition, RESPONDENT could not have been aware that the Levy is part of 

the Bank Charges, since CLAIMANT, the only supplier or customer from Equatoriana, the place 

of its business, where ML/2010C is applicable, did not know about the provision of this 

regulation (ibid).  

88. Secondly, CLAIMANT argues that RESPONDENT could have been aware of its intention based 
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on the practices between them since it was RESPONDENT who had originally drafted this 

provision (SoC, para. 88). In addition CLAIMANT alleges that its contracts with JetPrupolse and 

JumboFly did not contain any provision related to the burden of the responsibility of the costs for 

payment, this is the reason why CLAIMANT paid the Levy, however, RESPONDENT cannot 

rely on these contracts as they could not be considered as practice or usage between the Parties 

(SoC, paras.95-96). Contrary to theses allegations, the Parties had previous contracts, and 

Section 4 was taken from a provision drafted by RESPONDENT in their agreement in 2003 

(PO2 para.6). In this Contract, CLAIMANT suggested the use of this provision with the same 

terms. Under Art. 8 (3) of the CISG, practices established between the Parties should be taken 

into consideration, and the Parties are bound by this practice under Art. 9 of the CISG. Thus, 

RESPONDENT is the one drafting the provision on Bank Charges in previous contract, and 

CLAIMANT by using this pre-drafted provision, proves that its intention was that 

RESPONDENT should bear the ordinary Bank Charges agreed on in their previous contract in 

2003, knowing that at this time the ML/2010C did not exist and no such regulation was adopted 

until 2010 (PO2, para.7). Therefore, the meaning given to this provision is to be considered as 

pratice between the Parties (Schwenzer & Schlechtriem, p.166, para. 46). Consequently, Section 

4 (3) of the Contract should be interpreted according to the practice between the Parties; “Bank 

Charges” does not include the Levy. And even if CLAIMANT suggested Section 4 (3) in order 

not to pay the Levy as in its contracts with JetPropulse and JumboFly, this does not affect the 

interpretation of its intent, as it should be related to CLAIMANT’s business relation with 

RESPONDENT and the practices established between them.  

89. Therefore, the Levy cannot be considered as part of the Bank Charges that have to be borne by 

RESPONDENT based CLAIMANT’s intention under Art. 8(1) of the CISG. In the event Art. 8 

(1) proves inapplicable, interpretation of “Bank Charges” should be made according to the 

understanding of a reasonable person under Art. 8 (2) of the CISG. 

ii. The Levy is not considered as “Bank charges” based on the understanding of a reasonable 

person under article 8 (2): 

90. Contrary to CLAIMANT assertions (SoC, para.89), RESPONDENT could not have been aware 

of CLAIMANT’s intention according to the understanding of a reasonable person. In fact, Art. 8 

(2) of the CISG provides that in the event Art. 8 (1) proves inapplicable, a party’s statement 

should “be interpreted according to the understanding that a reasonable person of the same kind 
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as the other party would have had in the same circumstances.” Thus, Section 4 (3) of the 

Contract is only interpreted according to Art. 8 (2) if a reasonable person in the shoes of 

RESPONDENT would have been aware that the Levy is part of the Bank Charges (Schwenzer & 

Schlechtriem, p.153 para. 20; US District Court 2010; Kantonsgericht St. Gallen 2010). 

91. In fact, ML/2010C is a special regulation adopted on 1 January 2010 in CLAIMANT’s country 

and 5 other countries worldwide (PO2, para.7), and no similar regulation was adopted in 

Meditarraneo place of business of RESPONDENT. The Parties did not know about the 

ML/2010C while negotiating the Contract (PO2, para.8), and even foreign press merely reported 

about this regulation without providing any details concerning the costs involved (PO2, para.7). 

Therefore, any reasonable person contracting with CLAIMANT could not have been aware of its 

intention to consider the Levy as part of the Bank Charges. Further, the Equatorianian 

government adopted the ML/2010C in order to improve their reputation (Ibid), which proves that 

the Levy is not an ordinary Bank Charge. Therefore, the interpretation of the term “Bank 

Charges” should be according to the usual interpretation of this term, which does not include 

the Levy, but only the ordinary Bank Charges (Schwenzer & Schlechtriem, p.164, para. 42). 

Consequently, no reasonable person in the same circumstances of RESPONDENT would have 

been aware of the Levy, and therefore Section 4 (3) of the Contract cannot be interpreted 

according to Art. 8 (2) of the CISG. 

92. Based on the above and unlike CLAIMANT’s allegations, an interpretation under Art. 8 (2) can 

only lead to excluding Levy from the scope of Section 4 (3) of the Contract. Therefore, since 

CLAIMANT was the one to have drafted this clause, the principle of contra proferetem provided 

for under Art 4.6 UNIDROIT would also apply and would entail interpretation of this clause 

against CLAIMANT.  

2. The term “Bank Charges” should be interpreted according to the principle of contra 

proferentem under Art. 4.6 of the UNIDROIT: 

93. Art. 4.6 UNIDROIT clearly states: “If contract terms supplied by one party are unclear, an 

interpretation against that party is preferred.” Thus, CLAIMANT should bear the risk of the 

lack of clarity of the supplied provision. 

94. If the Tribunal were to consider that Section 4(3) of the Contract is not clear, the interpretation of 

this section should be in CLAIMANT’s disadvantage. In accordance with the rule of 
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proferentem, which also applies under the CISG (Bundesgerichtshof 2014), the party that 

formulated or supplied a certain term must bear the risk of the term ambiguity (Paris Court of 

Appeal 1988; OLG Stuttgart 2008). Thus, the interpretation should not be according to the 

drafter’s intention, but according to other party’s interest and understanding. Therefore, doubts 

are to be resolved against the drafter (Schwenzer & Schlechtriem, p.168, para 49; Honnold, 

p.158 para.107.1; US Court of Appeals 2002; Del.Ch. 2012). Further, the interpretation of an 

ambiguous terms or provisions should also be interpreted in favor of the debtor. This principle is 

applied against the party who had the obligation of expressing itself with more clarity (Fortunati 

& Abogados, p. ARG/3). Therefore, Section 4 (3) of the Contract should be interpreted against 

CLAIMANT who supplied the provision on Bank Charges (PO2, para.7); knowing that it has the 

opportunity to communicate its intent to RESPONDENT, when its financial department knew 

about the provisions of ML/2010C (Schwenzer & Schlechtriem, p.147, para.6). 

95. Consequently, even if the Tribunal considers that Section 4 (3) of the Contract is ambiguous, the 

Levy is not part of the Bank charges, as the terms of this Section are clear, and cannot be 

interpreted according to Art. 8 of the CISG as previously established. However, the interpretation 

of the term “Bank Charges” should be in favor of RESPONDENT based on the principle of 

contra proferentem. In addition to all of the above, CLAIMANT can not rely on a situation it has 

caused, in order to make RESPONDENT liable to the additional payment of USD 102,192.80, 

deducted as Levy from the transferred amount. 

B. In Any Case, RESPONDENT Paid The Full Contract Price And Is Not Liable To Any 

Additional Payments 

96. In a further attempt to unduly impose on RESPONDENT the Levy, CLAIMANT asserts that 

RESPONDENT did not comply with its obligation to pay the Contract price under Art. 54 and 

57 of the CISG since it did not accept to bear the Levy. Whilst CLAIMANT’s allegation is 

wholly denied in view of the clear provisions of Section 4 (3), RESPONDENT will nonetheless 

further establish that any such obligation by the CLAIMANT is contingent upon CLAIMANT’s 

corollary obligation to inform RESPONDENT about the ML/2014C (1) and that the risk sharing 

nature of the Contract is such that RESPONDENT cannot be subject to any further risk than that 

already agreed (2). 

1. CLAIMANT failure to comply with its Obligation to inform RESPONDENT about the 

ML/2014C: 
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97. According to CLAIMANT’s allegations, RESPONDENT did not comply with all the formalities 

required under the laws and regulations to enable the payment of the Contract price according to 

Art. 54 of the CSG.  Based on Art. 57 of the CISG, CLAIMANT also alleges that the laws and 

regulations that have to be respected by RESPONDENT in order to enable the payment of the 

Contract price are those adopted in CLAIMANT’s country, which the ML/2014C is part of (SoC, 

para.92). However, assuming that RESPONDENT has the obligation to observe the laws and 

regulations in CLAIMANT’s country, CLAIMANT is under the corollary obligation to 

cooperate with RESPONDENT and inform the latter about all the applicable laws in its country, 

this obligation is similar to its obligation under Art. 35 of the CISG (Schwenzer & Schlechtriem, 

p.841, para.4). In fact, in mid-June 2010, before the Parties signed the Contract on 1 August 

2010, CLAIMANT financial department knew about the specific provisions of ML/2014 (PO2, 

para.8). Thus, CLAIMANT had the obligation to inform RESPONDENT about this new 

regulation in its country and the additional Levy that should be paid in order to credit the 

transferred amount to CLAIMANT’s account.   

98. Further, and contrary to CLAIMANT’s allegations, RESPONDENT paid the full Contract price, 

as previously shown in the letter sent from the Bank to CLAIMANT (Exhibit C8). 

RESPONDENT paid this amount as agreed, and with no knowledge about the additional Levy; 

CLAIMANT did not inform RESPONDENT about the Levy, and did not show RESPONDENT 

his intention to consider this Levy as part of the Bank Charges neither while drafting and signing 

the Contract, nor in the invoice sent to RESPONDENT on 14 January 2015. Thus, in accordance 

with the principle Nemo auditur propriam turpitudinem allegans, Art. 1.8 UNIDROIT states “A 

party cannot act inconsistently with an understanding it has caused the other party to have and 

upon which that other party reasonably has acted in reliance to its detriment.” CLAIMANT by 

its inconsistent behavior, made RESPONDENT understand and believe that no additional 

payment should be made. Thus, CLAIMANT cannot rely on this situation to make 

RESPONDENT pay the additional amount.   

99. In any case, even if the Tribunal were to find that RESPONDENT did not pay the full Contract 

Price as the Levy was deducted from the transferred amount, RESPONDENT is not liable for it. 

CLAIMANT caused this breach by not informing RESONDENT about the ML/2014C. Art. 80 

of the CISG clearly states “A party may not rely on a failure of the other party to perform, to the 

extent that such failure was caused by the first party’s act or omission.” (Kröll & Mistelis, 
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Art.80 para.6). Thus, RESPONDENT is exempt from any liability under Art. 80 of the CISG, 

because if RESPONDENT did not know about the Levy, or else it would have taken the 

additional 0.5% into account in the price calculations, or would have added a provision in the 

Contract on the burden of this additional cost.  

100. Consequently, the deduction of the Levy is due to CLAIMANT’s nonfulfillment of its obligation 

to inform and cooperate with RESPONDENT about the laws and regulations that may affect the 

payment of the Contract Price, in addition to its inconsistent behavior. Thus, RESPONDENT is 

exempt from any liability. Finally, RESPONDENT cannot be held liable for any additional 

payment or risk of payment in view of the specific risk sharing nature of this Contract 

2. RESPONDENT cannot be held liable for any additional payment in view of the risk 

sharing nature of the Contract: 

101. Although not raised by CLAIMANT, as it probably knows such argument would go against it, 

the risk sharing nature of the Contract shields RESPONDENT from any additional payment. 

In fact, as previously established, RESPONDENT is “de-risked” (Exhibit R1). In Section 4 (1) of 

the Contract, a price range was determined according to CLAIMANT’s estimation on the cost 

per blade in addition to a certain profit (Request for Arbitration, para.6). Therefore, according to 

the risk sharing formula and to Section 4 (1) of the Contract, RESPONDENT should not bear 

any risk, but is only under an obligation to pay a maximum price of USD 13,125 per blade (ibid). 

Based on the invoice sent to RESPONDENT on 15 January 2015 (Exhibit C3), and on the 

exchange rate agreed on in the Addendum (Exhibit C2), RESPONDENT has to pay the amount 

of USD 20,438,560. Therefore, if RESPONDENT has to bear the additional amount of USD 

102,192.80, it will exceed the maximum Price it is required to pay under the risk sharing 

formula. Consequently, RESPONDENT would be called to bear an additional risk beyond the 

maximum risk agreed upon and would not get the profit agreed upon in Section 4 (1) of the 

Contract.  

102. Thus, RESPONDENT should not bear the Levy, or else, it will constitute a breach to Section 4 

(1) of the Contract, under Art. 25 of the CISG, as it substantially deprive RESPONDENT of 

what it is entitled to expect under the Contract.  

103. Consequently, based on all of the above, the wording of Section 4 (3) of the Contract is clear; 

RESPONDENT should only bear the bank charges for the transfer of the Contract price. And in 
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any case, the term “Bank Charges” cannot be interpreted according to Art. 8 of the CISG as the 

requirements are not met, but according to the principle of contra proferentem. Thus, the Levy is 

not part of the Bank Charges that should be borne by RESPONDENT. Hence, CLAIMANT 

cannot in any case claim any additional payment regarding the Contract price. 

	
RELIEF SOUGHT 

 
In light of the above, SantosD KG seeks to obtain from the Tribunal the following prayers for 

relief: 

(1)  A declaration that Wright Ltd’s claims are inadmissible under section 21 of the Contract for 

having been belatedly submitted; 

(2) An interim measure against Wright Ltd. for the provision of a security for SantosD KG’s 

arbitration related costs; 

(3) An award dismissing Wright Ltd.’s claims relating to additional payments for the sale of 

Blades and for the transfer of the price thereof; and 

(4) An award ordering Wright Ltd. to bear all costs relating to any legal representation and 

assistance pertaining to this arbitration, in addition to the CAM-CCBC administrative and 

arbitrators’ fees, as incurred by SantosD KG, including those pertaining to their request for 

Security for Costs. 

 

 

 

 

 

 

Submitted on 26 January 2017 

On Behalf of SantosD KG (RESPONDENT) 


