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STATEMENT OF FACTS 
 
1. The parties to this arbitration are Wright Ltd as CLAIMANT and SantosD KG as 

RESPONDENT (collectively “the Parties”). CLAIMANT is a specialized manufacturer of 

fan blades for jet engines, whereas RESPONDENT is a manufacturer of jet engines. 

2. Until 2010, the Parties were both subsidiaries of a multinational company named 

Engineering International SA. During this period, the Parties entered into two contracts for 

the sales of goods on 4 March 2003 and 3 January 2005, respectively. 

3. On 1 May 2010, the Parties initiated negotiations for the development and purchase of fan 

blades. The Parties agreed on a flexible price following RESPONDENT’s insistence on 

fixing the price in order to be able to contract with Earhart SP, a renowned aircraft 

manufacturer. Moreover, RESPONDENT indicated it might need to purchase the same 

number of clamps in order to connect the blades to the fan (Exhibits C1) 

4. On 30 June 2010, CLAIMANT was sold to Wright Holding PLC [hereinafter “the Parent 

company”], which brought 88% of the shares. 

5. On 1 August 2010 and as a result of the abovementioned negotiations, the Parties entered 

into a contract for the development and sales of 2000 swept fan blades [hereinafter “the 

Contract” and “the fan blades”]. The Contract provided for a flexible price rage between 

9.975 to 13.125 US dollars per fan blade. (Exhibit C2) 

6. On 26 October 2010, a handwritten addendum for the purchase of 2000 clamps [hereinafter 

“the Addendum” and “the Clamps”] was added to the Contract and signed by both 

Parties. The Addendum stipulated for the sale of Clamps on a cost coverage base in US 

dollars and for a fixed exchange rate of 1 USD= 2.1 EQD (Exhibit C2). 

7. On 14 January 2015, CLAIMANT delivered to RESPONDENT the Fan Blades and Clamps 

as per the Contract and Addendum along with a separate invoice for each.  RESPONDENT 

accepted the delivery and confirmed conformity, transferring to CLAIMANT an amount of 

USD 20,438,560 instead of USD 22,723,200 as per the initial invoices, to the Equatoriana 

National Bank, [hereinafter “the Bank”] (Exhibit C3). 

8. On 15 January 2015, CLAIMANT discovered that its accountant made a mistake in the 

calculations of the price of the Fan Blade by applying the fixed exchange rate of the 

Addendum to the price of both the Clamps and the Fan Blades. Consequently, the invoice 

for the Fan Blades mistakenly omitted to add an amount of USD 2,285,240.00 as per the 
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applicable rate at the date of transfer. CLAIMANT immediately informed RESPONDENT 

of the mistake, transmitted the correct invoice for the Fan Blades and requested 

RESPONDENT to pay the outstanding purchase price. For this purpose, CLAIMANT 

offered to bear the costs, which may result from the transfer  (Exhibit C5).  

9. On 29 January 2015, the Bank confirmed that the outstanding amount of the price of the 

Fan Blades was not transferred to CLAIMANT’s account.  

10. On 9 February 2015, CLAIMANT reiterated its request for RESPONDENT to transfer the 

abovementioned outstanding amount no later than 4 March 2015 (Exhibit C6). 

11. On 10 February 2015, RESPONDENT denied CLAIMANT’s entitlement to any additional 

payments on the pretext that the fixed exchange rate of the Addendum equally applies to 

the price of the Fan Blades and noted that CLAIMANT should bear the currency risk 

(Exhibit C7).  

12. Moreover, the Bank had deducted a 0.5% levy from the total price of the Fan Blades (i.e. 

USD 102,192.80), transferred to CLAIMANT’s account as bank charges for money 

laundering investigations under Regulation ML/2010C of the Equatoriana State [hereinafter 

“the ML/2010C”] (Exhibit C8). 

13. CLAIMANT made several offers combining a reduction in the sales prices for the 2000 fan 

blades directly covered by the Contract with a firm commitment for further fan blades to be 

delivered but respondent refused the offer. 

14. On 1 April 2016 CLAIMANT sent an email to RESPONDENT declaring that 

CLAIMANT’s last offer was not accepted by RESPONDENT and “the outcome of 

yesterday’s meeting shows that it is presently not possible to find an amicable solution.” 

(Exhibit R3). 

15. On 31 May 2016 and following the unsuccessful attempts to settle the dispute amicably, 

CLAIMANT filed a Request for Arbitration with the CAM-CCBC institution [hereinafter 

“the Institution”] for the purpose of recovering the amounts it is entitled to under the 

Contract and the Addendum.  
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INTRODUCTION 
	  

16. This memorandum constitutes the Statement of Claim of Wright Ltd., in the arbitration 

initiated against SantosD KG submitted in accordance with Procedural Order No. 1 dated 7 

October 2016.  

17. In an Attempt to prevent CLAIMANT from being heard on the merits, RESPONDENT has 

raised procedural matters, namely an objection on the admissibility of CLAIMANT’s 

claims and a request for security for costs. RESPONDENT also submitted unsubstantiated 

and ill-founded defenses on the merits. 

18. The Tribunal is respectfully requested to dismiss RESPONDENT’s requests, objection and 

defenses both on the procedure and as to the merits, which are utterly unfounded and purely 

abusive as will be demonstrated here below. 

19. For this purpose, CLAIMANT will first tackle the procedural issues raised by 

RESPONDENT, namely the objection on the admissibility of CLAIMANT’s claims for 

having allegedly been belatedly submitted (I) and the Request for Security for Costs (II). 

CLAIMANT will then elaborate on its claims and establish its entitlement to additional 

payments from RESPONDENT in the amount of: USD 2,285,240.00 for the blades,(III) 

and an amount of USD 102,192.80 for the fees deducted by the Central Bank (IV). 

 
ARGUMENTS 

	  

I. CLAIMANT’S CLAIMS SHOULD BE ADMITTED FOR HAVING BEEN TIMELY 

SUBMITTED: 

20. On 31 May 2016 CLAIMANT submitted a request for arbitration [hereinafter “the Request 

for Arbitration”] before the President of the CAM-CCBC as per Article 4 of the Rules. In 

its answer to the Request for Arbitration [hereinafter “the Answer to the Request”], 

RESPONDENT challenged the admissibility of CLAIMANT’s claims on the pretext that 

the arbitration proceedings were not timely initiated as per the requirements of Section 21 

of the Contract and articles 4.1 and 4.2 of the CAM-CCBC arbitration rules [hereinafter “ 

the CAM-CCBC Rules” or “the Rules”]. 

21. As will be established below, RESPONDENT’s objection is not founded and should be 

dismissed as the arbitration was duly commenced on 31 May 2016 (A) and thus, the claims 

should be admitted for having been submitted within the contractual deadline of Section 21 

(B).   
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A. The Arbitration Proceedings Duly Commenced on 31 May 2016: 

22. CLAIMANT will establish here below that the arbitration actually commenced on 31 May 

2016 on the date of receipt of the Request for Arbitration by the Institution (1), and that the 

incompleteness of the Request did not compromise the commencement date (2).  

1. The requirements for the determination of the date of commencement: 

23. In order to know when the arbitration is deemed to have commenced, one should refer first 

to the arbitration agreement signed by the parties (Lew & Mistelis, p. 505). The parties can 

agree when arbitration proceedings are considered to have commenced, and if they did not 

expressly agree on this matter, the rules of the chosen institution should apply (Lew & 

Mistelis, p. 512). Under Section 21 of the Contract, the Parties agreed to conduct the 

arbitration “under the Rules of the Center of Arbitration and Mediation of the Chamber of 

Commerce Brazil-Canada (“CAM-CCBC”) and in line with international arbitration 

practice” (Exhibit C2). International arbitration practice refers to the event where 

established international arbitration institutions, international awards, and other 

internationally recognized arbitration instruments converge on a common arbitration 

practice regarding a certain issue [hereinafter “the International Arbitration Practice”] 

(Lew & Mistelis p. 23). As the Parties have chosen Danubia to be the place of arbitration, 

the arbitration act of Danubia, which adopted the Model Law, shall also apply to the 

arbitration procedure.  

24. Thus, in order to determine the date of commencement of the current arbitration, the Parties 

should first refer to the Rules. In fact, Art. 4.1 of the Rules states as follows: “The party 

desiring to commence an arbitration will notify the CAM/CCBC, through its President, in 

person or by registered mail.” Art. 4.1 does not clearly provide for the date on which the 

arbitration is deemed to have commenced but only indicates that the party desiring to 

commence arbitration should submit a request for arbitration to the Institution along with 

the required documents. As the Rules are not clear in this respect, reference should be made 

to the International Arbitration Practice under Section 21 of the Contract. 

25. Unlike the Rules, most of the internationally recognized institutional arbitration rules 

expressly provide for the date at which arbitration is deemed to have commenced. Most of 

these rules consider the date of receipt of the request for arbitration by the institution as the 

date at which the arbitration has actually commenced. Hence, Art. 4 (2) of the ICC Rules 
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provides as follows: “the date on which the Request is received by the Secretariat shall, for 

all purposes, be deemed to be the date of the commencement of the arbitration.” Similar 

provisions can be found in the following arbitration rules: article 1 (4) of the LCIA Rules, 

Art. 4 (6) of the DIAC Rules, Art. 7(1) of the VIAC Rules, 6 (1) DIS of the Rules. Thus, the 

established international institutional arbitration practice concurs that the date of receipt of 

the request for arbitration by the institution is the date that determines the commencement 

of arbitration (VIAC Handbook p.34). The CAM-CCBC Rules should be read in 

accordance with International Arbitration Practice as per the express requirements of 

section 21 of the Contract. Thus, the date of commencement of arbitration that should be 

adopted by the Tribunal is the date the Request for Arbitration of CLAIMANT was 

received by the Institution. In fact, by email dated 1 June 2016, the Institution confirmed as 

follows: “on 31 May 2016, the CAM-CCBC received a request for arbitration from Wright 

Ltd against SantosD KG.” Thus, the arbitration has actually commenced on 31 May 2016. 

26. RESPONDENT challenged the date of commencement of the arbitration on the pretext that 

the Request of Arbitration submitted on 31 May 2016 was not complete and omitted to 

include the proper documentation as required under Art. 4.1 and 4.2 of the Rules (Answer 

to the Request, para.14). However, as will be established below, the Rules and International 

Arbitration Practice both consider that the incompleteness of a request for arbitration does 

not affect the date of commencement, which remains the date of the receipt of the request 

by the institution provided the missing documentation is supplemented on a later date. 

2. The Incompleteness of the Request for Arbitration did not compromise the 

commencement date: 

27. RESPONDENT alleges that the date of commencement should not be the date of the receipt 

of the Request for Arbitration by the Institution on 31 May 2016 since the latter did not 

comply with the requirements of Art. 4.1 and 4.2 of the Rules, given that CLAIMANT’s 

PoA was not missing and the registration fee was not fully paid on that date. . In addition, 

RESPONDENT noted that Mr Fasttrack lacked the proper authority to represent 

CLAIMANT when it submitted the Request for Arbitration (Answer to the Request for 

Arbitration, para.13), which further affected the validity of the Request. As the 

CLAIMANT submitted the PoA and fully paid the registration fees on 7 June 2016, 

RESPONDENT thus considered that the date of the actual submission should be that of the 
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date when the Request was completed on 7 June 2016 (p. 20 of the Problem). 

28. As there are no provisions in the Rules dealing with the effect of the incompleteness of a 

request for Arbitration, such effect should be contemplated in light of International 

Standard Practice. In fact, International Arbitration Practice does not consider that any of 

the omission to submit any abovementioned documents would compromise the validity of a 

request and the underlying commencement date. CLAIMANT will first establish that the 

neither the non-payment of the fees with the Request (a), nor the subsequent submission of 

the PoA (b) had any bearing on the commencement date under International Arbitration 

Practice. 

 CLAIMANT’s mistake in paying the registration fee did not affect the validity of a.

the commencement date:  

29. On 31 May 2016, the Institution received the Request for Arbitration. However, the 

registration fee paid along with the Request was only for R$ 4,00.00. The Institution 

granted CLAIMANT a deadline of 10 days to pay the full amount of the registration fee 

which is of R$ 4,000.00, which CLAIMANT did on 7 June 2016. Based on this, 

RESPONDENT alleged by not paying the total amount of the registration fee, CLAIMANT 

failed to properly commence the arbitration on 31 May 2016.In fact, CLAIMANT did not 

pay the total amount of R$ 4,000.00 of the registration fee with the Request for Arbitration, 

due to a mistake but completed the payment within the deadline give by the Institution. This 

shows that CLAIMANT had the intention to pay the full price and to commence the 

arbitration proceedings on 31 May 2016In fact, It is admitted under International 

Arbitration Practice that a notice of arbitration is considered sufficient to commence the 

arbitration if the notice shows the clear intention of CLAIMANT to commence the 

arbitration (Lew & Mistelis p.517). Thus, an incomplete Request for Arbitration should not 

affect the commencement of the arbitration as long as CLAIMANT’s intention to 

commence the proceedings is clear (The High Court of justice Queen’s bench division, 

Commercial Court 1999). 

30. This is reflected by International Arbitration Practice, which does not consider that the 

incompleteness of a request for arbitration has any bearing on the commencement date. In 

fact, most international institutional arbitration rules consider that the incompleteness of the 

required documents in a request of arbitration does not have any consequences on the 
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validity of the request and notably on the date of commencement of the arbitration which 

remains the date the request is received by the institution Hence, Art 5.1 LCIA, Art. 6.4 of 

the DIS Rules, Art. 4.4 of the ICC of the Rules, Art. 7(3) of the VIAC Rules consider that 

the date of commencement remains the date the request is received by the institution 

provided the required documents are subsequently submitted.  Consequently, it admitted, 

under International Arbitration Practice, that the institution has the possibility to give 

CLAIMANT a time limit in order to submit the missing or amend the incomplete 

documents. Indeed, upon receipt of the Request for Arbitration on 31 May 2016, the 

Institution granted CLAIMANT a deadline of 10 days to provide the missing document i.e. 

the PoA and the payment of the full registration fees (p. 19 of the Problem). Accordingly, 

CLAIMANT completed its request for arbitration within the granted deadline on 7 June 

2016  (p. 20 of the Problem). Consequently and as per International Practice of the 

established institution, the date of commencement remains the date the request is received 

by the Institution, i.e. on 31 May 2016. 

31. And in any case, the main purpose of article 4.2 of the Rules is to discourage any 

inappropriate request (CAM-CCBC Commentary, p.67), which is not the case, since 

CLAIMANT had the intention to pay the registration fee, and did pay the remainder 

amount.   

32. Moreover, on 8 June 2016, the Institution sent to RESPONDENT an email mentioning that 

on 31 May 2016 was the date the Request for Arbitration was received, and it was only 

supplemented on 7 June 2016 (p. 22 of the Problem) Thus, on 31 May 2016, the Institution 

was notified that CLAIMANT desire to commence in arbitration. Therefore, the non-

fulfillment of the registration fee, as additional requirement, will not prevent the valid 

commencement of the arbitration. (ICC No 6784; ICC No 6228). The same applies to the 

PoA, which in any case did not compromise the validity of the Request for Arbitration. 

 The late submission of the PoA did not compromise the valid submission of the b.

Request: 

33. CLAIMANT submitted along with the Request for Arbitration a PoA from CLAIMANT’s 

parent company empowering Mr. Fastrack to act on behalf of CLAIMANT. The CAM-

CCBC noted the mistake and requested that a proper PoA be submitted. Accordingly, 

CLAIMANT submitted a PoA from Wright Holding PLC empowering Mr. Fasttrack to act 
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on its behalf.  RESPONDENT considered that since the proper PoA was not submitted 

along with the Request for Arbitration empowering Fasttrack to act on its behalf, the latter 

had no authority to represent CLAIMANT at the time of the submission of the Request 

since the PoA was not signed by the latter but by its Parent Company and that such event 

affected the commencement of the arbitration proceedings.  

34. The Rules remains silent as to the regime governing the PoA. However, International 

Arbitration Practice, reflected inter alia in the UNIDROIT Principles regulates this matter 

under “authority of agents.” Art. 2.2.2 (1) of the UNIDROIT Principles states that a grant of 

authority to an agent may be express or implied, in addition, the most common case of 

express authority is a PoA (Bonell p.163). 

35. However, an agent, though acting without authority or exceeding its authority, may bind the 

principal and the third party to each other. (Bonell, pp. 170-171). This is the case of 

ratification, which is dealt with in Art. 2.2.9 (1) of the UNIDROIT Principles according to 

which the act done by an agent that acts without authority or exceeds its authority produces 

the same effects as if it had initially been carried out with authority once ratified by the 

principal (Bonell, p. 179). Thus, CLAIMANT by ratifying the PoA on 7 June 2016 did not 

provide Mr Fasttrack with a new authority, but it was to prove the existing authority of Mr 

Fasttrack.  

36. Alternatively, if the Tribunal were to consider that even the ratified PoA was insufficient to 

consider Mr Fasttrack has no authority to represent CLAIMANT, Art. 2.2.2(1) of the 

UNIDROIT Principles makes it clear that the granting of authority to the agent is not 

subject to any particular requirement of form (Bonell, p.163) This is to prove that even an 

wrongly signed PoA or simply no presented has no effect on the outcome of the filing of 

the Request for Arbitration and the date of commencement of the latter. An implicit PoA is 

deemed to be sufficient.  

37. In any case, if the Tribunal dismissed the ratified PoA or the implicit PoA, the Parent 

Company takes all the important decisions, which go beyond the day-to-day business, since 

it owns 88% of CLAIMANT’S shares (PO2). Therefore, the PoA presented by the Parent 

Company should have no bearing on the commencement of the arbitration since the Parent 

Company of CLAIMANT, to prepare the claims in the arbitration, approached Mr 

Fasttrack. In fact, the Parent Company is authorized to take such decisions on behalf of 
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CLAIMANT with respect to matters that are not considered as day-to-day business. Given 

that day to day businesses are activities that a business and its employees engage in on a 

daily basis for the purposes of generating a profit and increasing the inherent value of the 

business as a going concern (Grimsley), the dispute between CLAIMANT and 

RESPONDENT goes beyond the day to day business, specially when the disputed amount 

is of value of USD 2,387,430.80 and is among the matters that the parent company validly 

decide on its behalf. Consequently, Mr. Fasttract had authority to submit the Request for 

Arbitration on 31 May 2016 and the arbitration has validly commenced on that date 

B. CLAIMANT Claims Were Submitted Within The Contractual Deadline For The 

Admissibility Of Arbitration Claims: 

38. CLAIMANT’s claims are admissible as CLAIMANT has timely commenced arbitration 

within the Contractual deadline of the 60 days under Section 21 of the Contract (1). The 

adoption of any other date of commencement would constitute a breach of the express 

intention of the Parties to have their claims referred to arbitration and would result in 

denying CLAIMANT’s right to have access to justice (2) 

1. The contractual deadline has not expired prior to the commencement of the 

arbitration: 

39. According to Section 21 of the Contract: “All dispute arising out of or in connection with 

this agreement shall be settled amicably and in good faith between the parties. If no 

agreement can be reached each party has the right to initiate arbitration proceedings 

within 60 days after the failure of the negotiation to have the dispute decided by an 

arbitrator” (Exhibit C2). Thus, the party desiring to submit the dispute to arbitration should 

initiate the arbitration proceedings within 60 days after the failure of any amicable solution.  

40. RESPONDENT asserts that the time limit agreed on, in Section 21 of the Contract, has 

expired, and CLAIMANT failed to submit the request within this deadline. However, the 

provision of Section 21, clearly express the intention of the Parties, that the time limit to 

initiate arbitration proceedings is 60 days after the failure of the negotiations. The Rules are 

silent when it comes to calculate the deadlines, however in accordance with international 

practice (Rules of the Supreme Court of Canada; Berlin, Patten & Ebling) counting the 

deadline starts after the date of the specified event, the counting does not include the date of 

this specified event, but does include the other days and the last day. (High Court of 
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Autralia 1962; Federal Court of Australia 2010) 

41. In fact, on 1 April 2016, CLAIMANT sent an email to RESPONDENT affirming that even 

if the last offer was not acceptable by RESPONDENT, CLAIMANT is always at its 

“disposal and remain open to any meaningful negotiations” (Exhibit R3). However, 

RESPONDENT did not react to CLAIMANT’s willingness to solve the issue amicably. 

Thereby, the negotiations are deemed to have failed on 1 April 2016, since it was the last 

attempt to solve the dispute amicably. Thus, the calculation of the deadline of 60 days 

started 2 April 2016. The Request for Arbitration was submitted by CLAIMANT on 31 

May 2016, given that 2 April 2016 is counted as day 1, 31 May 2016 will be counted as day 

60. Therefore, CLAIMANT’s claims were submitted within the deadline, and are 

admissible. 

2. The admissibility of claims should be carefully regarded as it compromises 

CLAIMANT’s right to have access to justice by way of arbitration: 

42. The right to access to justice is a principal that secures everyone the right to have their civil 

claims brought before a court or a tribunal, though a significant disadvantage to the other 

party. It is a fundamental principle of a fair proceeding and a procedural safeguard 

(Baldwin, p. 233; Schwartz & Konrad, para. 20-031, 20-017). In this regard, the Paris Court 

of Appeal (Paris Court of Appeal 2011) decided that “Arbitral tribunals are not exempt 

from applying the right of access to justice”, the court annulled the award for violation of 

the right to access to justice by refusing to admit certain claims. 

43. The right to have access to justice is reflected Art 7.8 of the Rules, the arbitration tribunal 

have the obligation to “adopt the necessary and convenient measures for the appropriate 

conduct of the proceedings.” Art. 28(1) VIAC Rules and Art.18 Model Law. Art.5(1)(b) 

NYC further provides that an award is unenforceable if a party is denied the opportunity to 

be heard in a meaningful manner (District Court for the District of Oregon 2009; CA of the 

United States, 2nd Circuit 1992; Hanotiau & Caprasse p.724). Given that the provision of 

Art. V of the NYC is applicable in Equatoriana and Mediterraneo since both are signatory 

parties to the NYC, the Tribunal should give carefully consideration to the Parties’ intention 

to have their claims settled by way of arbitration as well as CLAIMANT’s rights to access 

to justice. (PO 2, para. 35). 

44. If the Tribunal were to consider that the deadline of 60 days was not respected by 
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CLAIMANT, and will strictly interpret the arbitration agreement, this will consequently, 

deny the right to submit its CLAIMANT’s claims before the Tribunal. This may also entail 

that CLAIMANT will not be even have the right to submit them before national courts if 

these were considered time-barred by the courts too.  This will fundamentally breach its 

right to access to justice. Even if the rules applicable to the arbitration do not refer to the 

right to access to justice, this principal should always apply. (Arbitration and Right of 

Access to Justice, 2013)  

45. Alternatively and even if national courts admitted the claims on the substance, this would 

still violate the Parties’ express agreement to have the claims settled by arbitration. (Lew & 

Mistelis p.167) In both cases, in order to enforce the Parties’ intention and preserve 

CLAIMANT’s to have access to justice (Lew & Mistelis p. 167). 

46. In conclusion, the Tribunal is respectfully requested to declare CLAIMANT’s claims 

admissible since these were actually submitted on 31 May 2016, the date Request was 

received by the Institution, which falls within the 60-day deadline provided for under article 

21 of the Contract. 

 
II. RESPONDENT’s REQUEST FOR SECURITY FOR COST IS GROUNDLESS AND 

ABUSIVE AND SHOULD THUS BE DISIMSSED: 

47. While merely referring to Art. 8, RESPONDENT did not apply for interim measures for 

security for costs by virtue of a request submitted on 6 September 2016 [hereinafter “the 

Request for Security for Costs”]. Without establishing, let along identifying, the grounds 

on which it would be entitled to such an interim measure in accordance with the Rules and 

International Arbitration Practice (A). On the other hand, RESPONDENT’s request proved 

to be merely tactical and aiming at obstructing CLAIMANT from being heard on the merits 

of its case (B).  

A.  RESPONDENT’s Failure To Establish That Its Request Satisfies The Requirements 

For The Granting Of Interim Order For Security For Costs: 

48. Based on Art.8 of the Rules, RESPONDENT requested an order against CLAIMANT “to 

secure the costs RESPONDENT is likely to incur in this arbitration,” including, the 

Tribunal’s fees, the legal costs for the service of Mr. Langweiler and expenses for the oral 

hearing for witnesses and experts RESPONDENT noted that “upon a first estimate” the 
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legal costs would amount for a minimum of USD 200,000. .(Request for security for costs, 

para.1). . RESPONDENT bases its Request on the assumption that CLAIMANT’s claims 

will be rejected and an award on costs will be rendered in favor of RESPONDENT under 

article 10.4.1 of the Rules. In this respect, RESPONDENT presumed that “it is very likely 

CLAIMANT will not perform this award” as another CAM-CCBC award was rendered 

against it in January 2016 to pay on of its suppliers an amount of USD 2, 500, 000, which 

CLAIMANT did not comply with it at the time (Request for Security for costs, para. 1-3). 

49. Consequently, RESPONDENT basis its Request on pure assumption. However, interim 

measures for security for costs require the applicant to prove several strict conditions in 

order to be awarded such a request. Whereas, Art. 8 of the Rules does not elaborate on these 

requirements. International Arbitration Practice and Art. 17 of the UNCITRAL Model Law  

- law of the place of arbitration - requires a number of specific and sine qua non conditions 

that should be cumulatively satisfied in order to grant such a measure (Yesilirmak, p.216, 

Chartered Institute of Arbitrators, p. 3). 

50. Based on Art. 17 of the Model Law, there are three requirements that should be met in 

order for an interim measures for security for costs to be granted (1) “a necessity to prevent 

a current imminent harm” and that hat the harm cannot be “adequately reparable by an 

award on damages,” (2) that there is a reasonable possibility that the requesting party will 

succeed on the merits of the claim (prima facie establishment of case), and that (3) “such 

harm overweighs the harm that will result from granting the measure (proportionality). 

51. These requirements are also provided for under International Arbitration Practice. 

CLAIMANT will further elaborate on these requirements here below while establishing 

how each of them is not met in the current Request for Security for Costs. 

52. CLAIMANT will identify below these requirements and the reasons for which these were 

not met by RESPONDENT’s Request. 

1. No imminent irreparable harm: 

53. Art. 17 requires the applicant to establish that the security for costs is required in order to 

prevent a harm or a prejudice to an actual right. The first element is the imminence or 

urgency, which entails that the harm should be prevent it now and that any delay in ruling 

on such issue until the final award would lead to a substantial actual prejudice for the 

requesting party. (Berger, p 336 ;Yesilirmak  p. 181).  
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54. In fact, RESPONDENT is requesting the Tribunal to prevent a harm that is not only remote 

but also unlikely to occur. RESPONDENT is requesting to secure costs that 

RESPONDENT did not occur yet but is “likely” to occur should it win on the merits of the 

claim and should the Tribunal decide to order that unsuccessful party to bear the arbitration 

costs. 

55. In addition to the above, it is not established that CLAIMANT will certainly not be able to 

honor such an award on costs if it was ordered. There is no reason to believe that 

CLAIMANT will not be able to pay the costs and not a probability that CLAIMANT could 

not pay the costs of the arbitration. However, RESPONDENT relied on a published article 

in a commercial in order to request for Security for costs, which is not on legal evidence, 

specially that he author of the article derives his knowledge of CLAIMANT’s financial 

situation from hearsay since in the article it is mentioned that Carioca Business News has 

been informed by “persons close to Wright Ltd” making it an unreliable source (Exhibit 

R6). 

56. In the current dispute, there is no certainty that the arbitration will continue in light of 

RESPONDENT’s objection as to the admissibility of the claims. RESPONDENT is arguing 

on the one hand that the arbitration is time barred and CLAIMANT’s claims are 

inadmissible while on the other hand is requesting security for costs. If we were to consider 

the arbitration to be time barred, then RESPONDENT could not say that it is urgent to 

order security for costs. RESPONDENT should prove that he could not wait for the final 

award, which is not the case. This clearly shows that RESPONDENT does not believe in 

his own claims, since, and if, the arbitration is time barred, RESPONDENT has no reason 

to request security for costs. 

57. RESPONDENT’s allegation regarding CLAIMANT’s financial situation are not serious 

and certain (Security for Costs, para. 3). The mere probability of the inability to pay is not a 

condition to grant security for costs. Therefore, a third party funding is not a sufficient 

indication that CLAIMANT is impecunious and therefore the mere existence of a third-

party is not a sufficient reason for a tribunal to order Security for costs. The fact that 

CLAIMANT took a loan from the Parent Company does not mean that this loan will be 

used for the arbitration fees rather than for the finishing of the TRF-305 (PO 2 Para 29). 

2. No prima facie establishment of the right the Request seeks to secure or prevent from 
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being harmed: 

58. RESPONDENT did not even try to establish the likelihood of its success on the merits of 

neither the case nor its right to recover the costs of the arbitration. And since we are on the 

early stage of the case we cannot know who will be the successful party. And even in the 

unlikely event that RESPONDENT would succeed on the claims, it did not establish that it 

would be entitled to recover the costs of the arbitration it has incurred.  

59. In fact, the arbitration costs relating will not necessarily be borne by unsuccessful party. 

Referring to Art 12 of the Rules, the party who is defeated in arbitration proceedings, unless 

otherwise agreed, “may”, in proportion of its lost, be ordered by Arbitral Tribunal to make 

the expenses, arbitration’s fees, as well as attorney fees (CAM-CCBC Commentary, p. 

197). It is understood from the said article that the cost will not necessarily be borne by the 

defeated party since the provision of the article clearly states that the defeated party may be 

ordered to pay the cost of arbitration and meaning that the article left the decision to the 

tribunal discretionary power. Thus Security for costs cannot be granted since it is uncertain 

that RESPONDENT will succeed on the merits. However, assuming otherwise, nothing 

proves that CLAIMANT, who in this case will be the losing party, should pay the cost since 

The Rules do not state precisely who should pay the costs.  

60. RESPONDENT did not even establish a change in circumstances. However, if 

RESPONDENT did establish this condition, it won’t be applicable to our case since the 

financial situation of CLAIMANT has not changed substantially or unexpectedly between 

the conclusion of the Contract in 2010 and the initiation of these arbitration proceedings 

(Exhibit C9). According to the financial statement of CLAIMANT, the turnover in year 

2010 was USD 59.670.000,00 and in 2015 it was USD 61.800.000,00. Thus, CLAIMANT 

does not have a serious cash-flow problem or a lack of working capital. Thus the condition 

of urgency or incapability to pay is not met here since the financial situation of the 

CLAIMANT is not on the verge of bankruptcy (Altaras, p.81).  

3. No proportionality and that the harm the Security for costs would cause is more 

certain and substantial than the risk it allegedly seeks to be preventing:  

61. The Tribunal by granting any interim measure, should take into account the relative 

financial position of the Parties, and this by respecting the proportionality between the 

advantage taken by the party requesting the interim measure, and the possible injury caused 
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by such request (Berger, p.336-337). 

62. In fact, whereas RESPONDENT’s alleged harm not to recover the costs of the arbitration is 

not only remote but also not certain as based on three assumptions: success on the merits, 

order that the losing party bears the costs, incapacity of Claimant to honor this award, an 

order that CLAIMANT bears the security for costs as of now will most certainly 

compromise CLAIMANT’s financial position which is already weak and which result in 

CLAIMANT not being able to continue financing this arbitration. This disproportionality is 

all the more serious that it might lead to a serious risk of denial of justice as will be seen 

below. 

B. RESPONDENT’s Request For Security For Costs Is Abusive And Aimed At Denying 

CLAIMANT Access To Justice: 

63. RESPONDENT did not establish any of the requirements for its Request to succeed but 

also requested an unreasonable yet unsubstantiated amount for the security (1) which 

actually is abusive and aims and at obstructing the smooth course of the arbitration (2) 

1. The amount requested by the RESPONDENT as security for costs is unreasonably 

high and unsubstantiated: 

64. RESPONDENT in its request for security for costs did not precise a specific amount to be 

granted as security for costs. However, RESPONDENT only mentioned that the amount 

should secure the advance on costs, which CLAIMANT has to pay to the Tribunal, in 

addition to the legal costs for the services of the council and the expenses of the oral 

hearing for witnesses and experts. Moreover, RESPONDENT requested an amount at least 

of USD 200,000 or more. (Request for security for costs, para.1) 

65. In order for the Tribunal to grant security for costs, it should consider whether the amount 

requested is realistic and proportionate, taking into account the nature and complexity of the 

dispute. In addition, the Tribunal should consider whether the legal fees claimed are 

reasonable in terms of both rates and number of hours. (Reid, p.1426) Moreover, the 

amount requested should be precise in the Request for Arbitration.   

66. Consequently, RESPONDENT did not precise an amount in his request, but only 

mentioned a minimum amount that could probably be higher. RESPONDENT also does not 

have any legal basis to justify the amount requested. In fact, RESPONDENT is not in a 

position to know the number of hours of the council, or the expenses of the hearing of 
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witnesses or experts, in order to precise a minimum amount to grant as security for costs.  

67. Moreover, the minimum amount requested by RESPONDENT is unreasonably high, and 

has no legal justification, and the RESPONDENT’s order for security for costs will lead to 

additional procedural steps (exchanges, hearings…) that will lead to additional costs. 

(Rubins, p.370) Consequently, this will cause more damage to CLAIMANT’s financial 

situation, which is a breach of the principal of proportionality required to grant interim 

measures.  

2. RESPONDENT’s will compromise CLAIMANT’s right to access to justice:  

68. As previously mentioned in the first issue, the right to access to justice is a fundamental 

right in courts as in arbitration. Therefore, the Tribunal should take into account before 

granting the interim measures that this right is respected.  

69. RESPONDENT knows the financial situation of CLAIMANT, since its financial records 

were published before the Parties signed the Contract, (PO2 para.28) and knew that 

CLAIMANT was in need to improve his new fan blade. (Exhibit C6) by requesting security 

for costs RESPONDENT will stifle CLAIMANT, and will make it hard for CLAIMANT to 

continue with the proceedings, and consequently dismiss its claims. (Gu, p.166) Therefore, 

RESPONDENT breached the principle of neutrality. (Rubins, p.55)  

70. CLAIMANT will be deprived from his right to continue the arbitration proceedings, and his 

right to access to justice, and this will be a breach of the intention of both Parties to refer 

the dispute to arbitration, in accordance with Section 21 of the Contract. (Ho, p.332) 

71. The request for security for costs was tactical, in order to stifle CLAIMANT and deprive it 

from its right to be heard, which is unfair specially that RESPONDENT knew about 

CLAIMANT financial situation. (Rubins pp. 362-373) 

III. CLAIMANT IS ENTITLED TO THE ADDITIONAL PAYMENTS FROM 

RESPONDENT IN THE AMOUNT OF USD 2,387,432.80 FOR THE BLADES 

BASED ON THE PRESENT EXCHANGE RATE 

72. The Contract concluded by the Parties provided that the price will be issued in USD, but 

did not provide for a specific currency rate. A handwritten Addendum was supplemented to 

the Contract to regulate the sale of 2000 Clamps. This Addendum provided that the price 

should be issued in USD according to a fixed rate of USD 1= EQD 2.01. By mistake, the 

receipt for the price of the Fan Blades was calculated using the fixed exchange rate figuring 
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in the Addendum, resulting in a difference of USD 2 387 432.80. RESPONDENT is 

refusing to pay the difference to CLAIMANT on the ground that the exchange rate 

applicable to the Contract is the same as the one provided for in the Addendum. 

RESPONDENT’s refusal to pay the outstanding amount constitutes a breach of the Parties’ 

agreement regarding the rate to apply to the Contract. This is mainly due to the fact that the 

rate provided for in the Addendum strictly applies to the sale of Clamps. 

73. Consequently, CLAIMANT will first establish that the fixed rate of the Addendum does not 

apply to the Contract, which remains silent as to the rate that should apply to the price of 

the Fan Blades (A.), in order to then demonstrate that the Parties’ intention was that a 

preferential rate applies to the Contract price (B). 

A. No Express Agreement By Parties On The Exchange Rate To Apply To The Contract 

Price 

74. Article 7 (2) of the CISG provides that “Questions concerning matters governed by this 

Convention which are not expressly settled in it are to be settled in conformity with the 

general principles on which it is based […].”(CISG Explanatory note, p.36, para.13). 

General principles are by definition principles recognized in all kinds of legal relations, 

regardless of the legal system to which it belongs (state law, federal law, international law, 

etc.) (Black’s law Dictionary, “general principle of law”, p.753). Many of these principles 

are regrouped under the UNIDROIT principles. All CISG, general principles and 

UNIDROIT principles are components of the lex mercatoria, a transnational commercial 

law “founded on usages developed in international trade, standard clauses and contracts, 

uniform laws, general principles of law and international instruments” (Lew & Mistelis, p. 

454, para.18-47). This lex mercatoria is to be used by arbitrators to settle the current 

dispute under the CISG, should the latter be silent and the UNIDROIT principles be silent. 

75. The Parties were very clear in the wording of their agreements. The Contract provides that 

the price of the Fan Blades will be issued in USD, but does not mention a fixed exchange 

rate to calculate the amount from EQD to USD, nor does it fix a date to evaluate this rate. 

On the other hand, the handwritten Addendum provides that the price will be issued in USD 

and fixes the rate to USD 1 = 2.01 EQD. RESPONDENT argues that the fixed rate of the 

Addendum equally applies to the sale of the Fan Blades, subject matter of the initial 

Contract, on the pretext that the Addendum modified the terms of the Contract with respect 
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to the applicable rate. This provision should be interpreted in light of the Parties’ intention 

by reference to the negotiations and the Contract itself (1). Also RESPONDENT’s analysis 

is easily defeated by the nature of the Contract and the Addendum, which actually 

constitutes a separate contract with a different scope and a fixed rate specific to it (2). 

1. Intention of the Parties regarding the rate of the main Contract: 

76. The Parties chose their words very carefully while negotiating and drafting the Contract (a) 

as they also agreed on a risk sharing formula (b). 

 The use of words by the Parties: a.

77. The emails of the Parties prove their intention during the negotiations of the Contract (i.), 

and this intention was reflected by the choice of words while drafting it (ii.). 

i. During negotiations within Parties’ correspondences: 

78. Article 8 of the CISG provides that a provision of a contract should be interpreted based on 

the intention of the party how had stated it provided the other party was aware or ought to 

have been aware of such intention. This is not the case at hand because the Contract is 

completely silent about any exchange rate regarding the sale of Fan Blades. Article 8(2) 

continues by saying that if the first paragraph is not applicable, such provision should be 

interpreted in light of the understanding of a reasonable person of the same kind as the 

party. To do so, and according to paragraph 3 of the same article defines this new criterion 

as follows: “due consideration is to be given to all relevant circumstances of the case 

including the negotiations, any practices which the parties have established between 

themselves, usages and any subsequent conduct of the parties”. Almost the same provisions 

of article 8 are provided under article 4.1 and 4.2 of the UNIDROIT principles. 

79. Article 8(3) has been interpreted by scholars and courts to allow the use of any relevant 

extrinsic evidence in order to prove the terms of a CISG contract (Smythe, p.10). In fact, 

any document can be relevant to interpret the Contract, no matter if it was from a source 

outside the Contract itself. This includes negotiations and correspondences held between 

the Parties before the actual conclusion of the Contract. The common intention of the 

parties should prevail whilst interpreting the contract. As the Contract at hand is governed 

by the CISG and the UNIDROIT principles, it is necessary for the Arbitral Tribunal to refer 

to the rules of interpretation contained therein (LCIA  1995).  In a case brought before the 

British Court of Appeal (United Kingdom CA 2006), the Arbitral Tribunal admitted 
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extrinsic evidence and in particular parties’ pre-contractual negotiations and their subjective 

declaration of intent. Negotiations or extrinsic evidence are “Evidence relating to a contract 

but not appearing on the face of the contract because it comes from other sources, such as 

statements between the parties or the circumstances surrounding the agreement” (Black’s 

law Dictionary, “extrinsic evidence”, p. 665). Moreover, article 4.3 of the UNIDROIT 

Principles mentions a non-exhaustive list of relevant circumstances that can be taken into 

account when interpreting the contract (Bonell Art.4.3) including: “(a) preliminary 

negotiations between the parties”(ICC No 11295). 

80. The intention of RESPONDENT appeared at first during the negotiations in which it said 

that it “might” need to order 2000 Clamps later on. RESPONDENT wanted to buy the 

Clamps from another producer. But when it found out that the Clamps were not suitable, it 

ordered the Clamps from CLAIMANT. CLAIMANT wanted to make the deal in a second 

contract, but RESPONDENT asked for it to be written by hand in the Contract as an 

Addendum. In other words, this Addendum would not have been added if it was not for the 

new order of Clamps. This is why the Addendum only concerns Clamps, meaning that the 

fixed exchange rate concerns only the Clamps. The Contract and the Addendum should be 

interpreted in line with these circumstances.  

81. The Parties exchanged correspondences by email concerning the Clamps’ deal. The 

exchange rate provision was discussed in emails entitled “Clamps” (Exhibit R2 + R4). This 

provision, figuring in such emails, would reasonably be understood as defining the 

exchange rate specifically for the Addendum and only the Addendum. In fact, CLAIMANT 

added that “I also agree to the fixed exchange rate”, in this email. The Arbitral Tribunal 

should interpret this approval according to the clear words used in order to respect the 

intention of the Parties, and should not enlarge the scope of application of the fixed 

exchange rate provision to the main Contract. 

ii. During the drafting of the Addendum: 

82. RESPONDENT insisted on writing the Addendum within the main Contract (Exhibit C2). 

In this Addendum it defined a fixed exchange rate expressly. If RESPONDENT meant that 

this exchange rate applies to the whole Contract, it might have mentioned it as well 

expressly. In addition to this, all the provisions written in the Addendum concern the 

Clamps. The fixed exchange rate provision should not be deemed to concern the whole 
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contract. It is also important for the Arbitral Tribunal to take into account the explicit 

drafting of the Addendum. Parties referred to the initial Contract as “main Agreement”, 

using the adjective “main” and a capital letter A for “Agreement”; whereas the issue of the 

exchange rate concerns the “agreement”, referring to the Addendum specifically added for 

the Clamps’ deal.  

 The choice of the risk sharing formula:  b.

83. First, the Contract at hand was understood by the Parties to be a risk-sharing contract 

(Exhibit C1). It is a risk-sharing contract since it contains under its Section 4 a flexible 

price structure. This structure was chosen by the Parties for two reasons: the first one is so 

that RESPONDENT could offer a fixed price to Earhart (Exhibit R5); and the second one is 

to ensure that both Parties would generate a profit from the overall transaction. The only 

time CLAIMANT will bear the risks on its own is when the production cost would be 

actually above the maximum price set, meaning above 13 125 USD. In all other cases, 

RESPONDENT and CLAIMANT will have to share the risks. Usually, companies are 

exposed to three types of risks caused by currency volatility (Picardo). In our case, the 

Contract falls within the first category being “transaction exposure”. This type of currency 

arises from the consequences of exchange rate fluctuations over a company’s obligation to 

pay or to receive payments in the future, according to a foreign currency (not its own 

currency). CLAIMANT produced its goods in EQD but had an obligation to receive 

payment in USD. 

84. CLAIMANT managed to produce its Fan Blades at the cost of EQD 19 586 each, 

amounting to USD 10 941.90. Whereas for RESPONDENT, it amounts to USD 9 744.28. 

By applying the fixed exchange rate, the total profit made will be USD 2, 387, 432. 80, i.e. 

less than expected by CLAIMANT. The latter would not be making the profit it intended to 

if the USD 1= EQD 2.01 rate applies. Second, a reasonable person of the same kind as the 

other party, being a professional in commercial trades, knows that the intention behind a 

sales contract is to make profits. CLAIMANT would not have accepted to sign the Contract 

if it knew that the exchange rate applied would not let it make the expected profits, which is 

the main purpose of a seller. In fact, CLAIMANT proved its intention in Exhibit C1 by 

saying “our expenses in EQD will have to be converted but no major risk involved”. If 

profit was not the aim of CLAIMANT, then one might wonder why CLAIMANT would 
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manage to produce the Fan Blades in low cost. A reasonable person and a professional 

trader would understand that the risk sharing structure of the price also includes the 

exchange rate; CLAIMANT being the one bearing the price risk, RESPONDENT should be 

the one bearing the exchange rate risk (as will be seen in the following). It is Business 

Common Sense, that when a company produces goods at a low cost price, the purpose 

would be to make more profits. CLAIMANT managed to produce the Fan Blades at a low 

cost, to then lose all the profits made to recover the exchange rate differences, and this will 

never be the intention of a producer, a fortiori of CLAIMANT. 

2. The fixed rate of the Addendum does not apply to the Contract price as both are 

separate agreements: 

85. The Addendum constitutes a new separate contract (a) and does not in any way constitute a 

modification to the existent main Contract (b). 

a. The Addendum constitutes a new separate contract: 

86. RESPONDENT is arguing that the fixed rate of the Addendum equally applies to the price 

of the Contract. However, examining closely the nature of the Addendum, it results that the 

Addendum is a separate sales contract with a separate scope, which provisions cannot be 

extended to the Contract relating to the sale of Fan Blades.  

87. The CISG provides under its article 14(1) for specific requirements for the formation of 

contracts. The offer must be addressed to one or more specific persons, show the intention 

of the parties to be bound by the offer, and be definite (Kröll & Mistelis, p. 217, art. 14). It 

should indicate the goods to be sold, determine or make provision for determining the 

quantity, and fix the price or provide a means for its determination (Schlechtriem, p.50). 

The Addendum, albeit added by handwriting on the same document containing the 

Contract, clearly has a different scope as it relates to the sale of a new item i.e. the Clamps. 

Moreover, the Addendum has been the result of an extensive and subsequent offer and 

acceptance that were negotiated at later stage than that of the Contract. The Addendum has 

also a different price amounting in total to a cost price of 183,343.28 USD. Thus it has a 

different scope: in the Contract, Parties agreed on the goods and quantity being 2000 swept 

Fan Blades and on the price being a flexible price ranging from 9,975 and 13,125 USD per 

fan blade. . RESPONDENT’s intention to limit the scope of the Addendum, including the 

fixed rate, to the purchase of Clamps is clearly established by RESPONDENT itself who 
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said that the purpose of the Addendum is to “regulate the purchase of the Clamps” (Exhibit 

R2). 

88. Regarding the label, the term “Addendum” does not necessarily refer to an amendment to 

the Contract (as will be seen further below). In fact, the arbitrator is not bound in any way 

by the qualification of the contract set out by the contracting parties (Karton, pp. 30-31). In 

fact, a general principle of law states that a tribunal is not bound by the characterization of 

the contract ascribed to it by the parties. This is why arbitrators should interpret contracts 

according to their commercially reasonable meaning, regardless of the labels and 

qualification set out by the parties, and regardless of the interpretative rules provided by 

them as the governing law (Lew & Mistelis, pp. 827-828, para. 1477). Even if the Parties 

entitled the handwritten section “Addendum”, the Arbitral tribunal can still qualify it as 

“Contract of sale of Clamps”.  

89. On the form of the Addendum, the handwritten form does not also necessarily mean that the 

added paragraph actually constitutes a modification. This clearly stems out of article 11 of 

the CISG which considers that a sale contract can be drafted in any form. Therefore, a sale 

contract does not need to be written (Schlechtriem, p.46). In an email sent on 22 October 

2010 (Exhibit R2), RESPONDENT expressly tackled the concept of “a separate new 

contract” and did not deny it on the substance but rather considered that including the new 

agreement into the existing document is simply a matter of convenience as it is “the easiest 

way to regulate the purchase of the Clamps”. Thus, the inclusion of the new sale contract 

by way of Addendum had no legal purposes or consequences on the nature of the sales of 

Clamps or any effect on the sales of Fan Blades. 

90. Based on the above and notably on the applicable CISG provisions, the Contract and the 

Addendum are clearly two separate agreements, the first relating to the sale of Blades with 

no indication for the applicable exchange rate, the second relating to the sale of Clamps for 

which a fixed exchange rate was provided. Therefore, the fixed exchange rate of USD 1 = 

EQD 2,01 exclusively relates to the Addendum and cannot be extended to the price of Fan 

Blades of the main Contract. Moreover, the Addendum cannot be also construed as an 

amendment to the terms of the main Contract, in light of the meaning of the term 

“Addendum”. 

 The Addendum does not constitute an amendment to the terms of the Contract: b.
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91. If we follow RESPONDENT’s rationale that the fixed rate of the Addendum applies to the 

Contract, this would mean that the Addendum actually constitutes a modification of the 

main Contract. In fact, RESPONDENT (offeree) mentioned that it might buy Clamps from 

CLAIMANT (offeror) during the negotiations of the main Contract. But neither the cost 

basis price of the Clamps, nor choice of currency in USD, nor the fixed exchange rate 

formula were discussed. It was only during their correspondences after having concluded 

the Contract that they agreed on these specifications for the sale of Clamps. The Addendum 

containing all these new information cannot be seen as a modification of the first offer 

presented during the negotiations of the main Contract. The Addendum constitutes a new 

offer meaning a new sales contract. 

92. Article 19 (1) of the CISG provides that “A reply to an offer which purports to be an 

acceptance but contains additions, limitations or other modifications is a rejection of the 

offer and constitutes a counter-offer”. Confirmatively, Article 2.1.11 (1) of the UNIDROIT 

principles confirms this same definition by adopting the exact same words of the CISG. 

Usually, the offeror presents its offer to the offeree. In return, the offeree has to accept or 

refuse this offer. If the latter decides to include within its acceptance additional terms or 

different terms from the ones existing in the offer, this reply does not constitute an 

acceptance: it is equivalent to a refusal of the first offer and creates a new counter-offer, to 

which the offeror, who now became offeree, has to accept. This acceptance can be explicit 

or implicit, for example by an act of performance (ICC No 8908; Bonell, Art.2.1.11). 

93. RESPONDENT, in his Answer to the request of arbitration, has attempted to prove that the 

Addendum is included in the Contract and all it provides for is applicable to the Contract. 

RESPONDENT may also argue that this Addendum was written only two months after the 

conclusion of the contract and can only be seen as a mere modification of the Contract, and 

not as a separate contract. However, in the case at hand, the Addendum does not constitute 

a modification done by RESPONDENT to CLAIMANT’s offer. The Addendum does not 

modify any of the three elements that are essential for the constitution of a sales contract: 

the Addendum did not change the qualification of the goods (the swept Fan Blades) nor 

their quantity (2000 pieces) nor their price. Thus, the Addendum does not constitute an 

addition to the Contract.  
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94. In light of the above, the fixed exchange rate of the Addendum cannot in any case be 

applied to the Contract, as they are separate independent contracts. But in the silence of the 

Contract on when to evaluate the currency of USD with regard to EQD, the exchange rate 

should be determined in accordance with what suits the Parties’ intention best, this being a 

preferential rate in favor of CLAIMANT. 

B. Determination Of The Exchange Rate In The Absence Of A Clear Provision In The 

Main Contract 

95. In the absence of a clear provision in the main Contract regarding the currency rate to apply 

to the sale of Fan Blades, the intention of the Parties leads to apply a preferential rate (1). It 

is necessary to apply this rate in order to ensure the full payment of the price and not fall 

within hardship (2). 

1. Application of a preferential rate 

96. The Parties have always resorted to preferential rates in their previous transactions (a). In 

this Contract, the preferential rate for the price of the Fan Blades would be the one 

calculated on the date of producing the Fan Blades or the date of delivery of these goods 

(b). 

 Application on a preferential rate in previous contracts between the Parties a.

97. The exchange rate was not determined in the Contract because at the time of negotiations of 

the Contract, the Parties were subsidiaries. Therefore the lack of clarity in fixing the 

exchange rate would not cause conflicts just like the one happening now (Exhibit R5). At 

the time they were still subsidiaries, they concluded two contracts: the first on 4 March 

2003 and the second on 3 January 2005 (PO2 para.12). Both these contracts did not include 

a minimum nor a maximum price, so that CLAIMANT would make at least a profit of 1%, 

irrespective of the final cost. So even by then, RESPONDENT respected the purpose of 

making profit.  

98. In addition to that, the exchange rates were not discussed during the negotiations of these 

two contracts but both times, Engineering International SA told the Parties to adopt the 

exchange rate which was profitable for RESPONDENT for tax optimization purposes 

(PO2, para.5). Which means that the exchange rate was not fixed: it was calculated along 

with the rate that suits best the accountability of RESPONDENT. Therefore the rate 

applicable would be a preferential rate for RESPONDENT. This way the latter would not 
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bear any currency risk. CLAIMANT would always support the currency risk in order to let 

more customers buy from SantosD, making SantosD a de-risked subsidiary.  

99. Under article 9 of the CISG, even the previous usages and practices established by the 

parties are binding to them (CISG Explanatory note, p.36, para.14). This is why, the 

practice of having a preferential rate set out in the previous contracts, should also be 

binding on the Parties in the Contract at hand. The reduction of the currency risk for the 

interest of RESPONDENT was made in the context of a multinational economical policy. 

After each party has been sold, this risk sharing policy can no longer be deduced. In fact, 

the parent company of CLAIMANT–Wright Holding PLC- does not have the same 

economical interest as the parent company of RESPONDENT – SpeedRun (Exhibit R1 + 

R5). The preferential rate to be applied to the Contract in question between the Parties 

cannot be founded on the interest of RESPONDENT, but should be in favor of 

CLAIMANT, who accepted the risk sharing formula of the price and accepted to fix a 

maximum price per Fan Blade, only to make it possible for RESPONDENT to make a 

binding offer to its own client Earhart SP (Exhibit C1). The Contract is signed upon a risk 

sharing formula, since CLAIMANT is bearing the price risk (Exhibit R1), RESPONDENT 

should bear the currency risk, in application of the risk sharing formula of the Contract. 

 The preferential rate would be the one calculated on the day of producing of the Fan b.

Blades or the day of delivery of these goods 

100. When a term is not agreed upon by the Parties but is very essential to the contract, the 

Arbitral Tribunal has to fill in the gaps in accordance with the circumstances of the contract 

and the common intention of the parties (ICC No 10422). The CISG being silent on the 

question of the date of evaluation of exchange rate, the choice of law of the Parties leads to 

the application of UNIDROIT Principles and more specifically to article 4.8. Usually rules 

of a general character, such as principles, will provide for a solution whenever there are 

omitted terms in the contract. Therefore, the criteria for the supplying of omitted terms 

would be to find what is “appropriate” to the circumstances of the case. And to know what 

is appropriate, “regard should be made to the intention of the parties as inferred from the 

terms expressly stated in the contract, prior negotiations or any conduct subsequent to the 

conclusion of the contract” (Bonell, Art.4.8). 
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101. In the case at hand, the preferential rate would be the rate at the date of performance of the 

Contract or the date of delivery of the goods, which is USD 1 = 1.79 EQD. CLAIMANT, 

even though it produces and manages its enterprise’s accountability in EQD, agreed to issue 

the final price in USD because it had in mind that it may have further contracts within the 

next five years with RESPONDENT and did not want to lose such an opportunity (the 

Contract’s introduction, (Exhibit C2). The Arbitral Tribunal, while interpreting the 

preferential rate has to consider the losses that CLAIMANT will occur and that it didn’t 

expect. Sometimes, corporate professionals do not fix a date to evaluate a foreign currency 

rate, because they are sure “that a foreign currency transaction will occur but they are 

unsure as of the exact date that the transaction will occur”. So they leave the exchange rate 

subject to possible adjustment according to the day of maturity of the contract. Thus, the 

exchange rate will be evaluated on the day the transfer of the amount of money is made 

(Bodnar, p.2). In our case, the transaction was made on the day of delivery, where the 

exchange rate was USD 1 = 1.79 EQD (PO2 para.12). 

2. Necessity to apply a preferential rate under the applicable law 

102. The preferential rate when applied will guarantee CLAIMANT’s right to the full and actual 

price of the goods (a) or else, the Parties will be faced with a situation of hardship (b). 

 Right to the full and actual price of the goods regardless of the receipt’s material a.

mistake 

103. The Receipt sent to RESPONDENT was a mere clerical mistake directly remedied by 

CLAIMANT and which RESPONDENT was well aware of. In fact, CLAIMANT sent the 

correction of invoice by mail right after the mistake was discovered. According to article 

3.2.1 of the UNIDROIT Principles, a “mistake is an erroneous assumption relating to facts 

or to law existing when the contract was concluded”. It might be a mistake relating to facts 

or a mistake relating to law. If a party accepted an offer under a misconception of the 

factual or legal context, which lad it to misjudge the consequences of a contract, this will be 

a case of mistake. But if the party had a correct understanding of the contract and its 

circumstances, but made an error in its judgment, then this will be a case of non-

performance of the contract rather than a mistake.  

104. In our case, the mistake was not made during to the conclusion of the Contract. It was a 

mistake relating to the issuing of the invoice of the price of the Fan Blades. This error led to 



Memorandum for Claimant	  

	  
27 

RESPONDENT’s partial performance of its obligation to pay the actual full price of the 

Fan Blades. The mistake made by the accountant was a simple materialistic mistake by an 

accountant who was not aware of the circumstances under which the Contract and the 

Addendum were signed (Exhibit C4).  

105. Furthermore, RESPONDENT took advantage of the obvious mistake. However, parties to a 

contract have an obligation to perform the contract in good faith and fair dealing according 

to article 1.7 of the UNIDROIT Principles. The Arbitral Tribunal in (ICC No 9875) found 

that “it would be contrary to this principle to do indirectly what the contract prevents from 

doing directly”. If the USD 1 = 2.01 EQD rate is adopted, CLAIMANT will not be 

receiving the full price of the Fan Blades, whereas RESPONDENT is obliged to pay the full 

price under the CISG. Article 53 of the CISG provides that “The buyer must pay the price 

for the goods and take delivery of them as required by the contract and this Convention”. 

Article 25 of the CISG adds to article 53 by saying that “A breach of contract committed by 

one of the parties is fundamental if it results in such detriment to the other party as 

substantially to deprive him of what he is entitled to expect under the contract […]”. Not 

fulfilling such an obligation is indirectly doing what the Contract prevents from doing 

directly, which is against good faith. 

106. Also, CLAIMANT agreed to the risk sharing formula according to the production cost 

price, and not to the exchange rate too. The principle of pacta sunt servanda laid down in 

article 1.7 of the UNIDROIT Principles must be invoked by the Arbitral Tribunal for the 

Contract to be performed in good faith (ICC No 10335; ICC No 10422). CLAIMANT when 

requesting the additional payment mentioned that it will bear all the additional costs which 

may result from that additional transfer (Exhibit C5). This clearly shows the good faith of 

CLAIMANT in contrast with the behavior of RESPONDENT. 

 Disregard of the preferential rate entails hardship of the Contract: b.

107. Article 6.2.1 of the UNIDROIT Principles provides that “where the performance of a 

contract becomes more onerous for one of the parties, that party is nevertheless bound to 

perform its obligations subject to the following provisions on hardship”. By not paying 

the full amount requested, CLAIMANT would be the one bearing the price risk and the 

currency risk. This results in a more onerous deal for RESPONDENT than for 

CLAIMANT (Brunner, p.420).  
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108. Hardship balances two main principles: pacta sunt servanda and good faith. There are 

three ways used by courts to allocate the risk (Brunner, p.391), either the obligor is still 

obliged to perform its obligation or it is exempted from it. The UNIDROIT principles 

provide for an adaptation of the contract to restore its equilibrium (such as price 

adaptation).  

109. The adaptation necessary in the Contract is to apply the rate of USD 1= 1.79 EQD in 

order to avoid hardship. The intention of CLAIMANT was clear: it agreed to the fixed 

exchange rate for the sale of Clamps only because it was limited to a lower amount. Or 

else, CLAIMANT would not take the risk to accept a fixed exchange rate for a 22 

million dollars contract. In fact, the two previous contracts’ amounts contracted while the 

Parties were still subsidiaries, were not as high as 22 million dollars, and still, both did 

not provide for a fixed exchange rate (PO 2 para.12). 

 
IV. CLAIMANT IS ENTITLED TO RECOVER THE BANK CHARGES FOR MONEY 

LAUNDRING UNDER SECTION 4 OF THE CONTRACT AND ART. 54 OF THE 

CISG: 

110. RESPONDENT’s transfer of the Contract price to CLAIMANT’s bank account entailed 

bank charges imposed as levy fees by the Bank of Equatoriana for an amount of USD 

102,192.80 [hereinafter “the Bank Charges” or “Levy Fees”]. CLAIMANT sought to 

recover these Bank Charges from RESPONDENT as per Section 4, which requires that 

such charges be borne by the buyer. However, RESPONDENT refused to transfer the 

additional amount on the pretext that these charges are not part of “the ordinary bank 

charges” but are based on specific public law regulations of Equatoriana (Answer to the 

Request, para. 18-19). Consequently, CLAIMANT will first establish that the Parties’ clear 

intentions under the Contract were that all bank charges be borne by RESPONDENT (A). 

CLAIMANT will then demonstrate that in any case it is entitled to the full Contract price 

under the CISG, free of any additional charges (B). 

A. The Parties Intentions Were For All Bank Charges To Be Borne By RESPONDENT: 

111. Section 4 of the Contract clearly reflects the Parties’ intentions for RESPONDENT to bear 

all bank charges relating to the transfer of the Contract price (1). The Parties’ intention can 
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also be confirmed with reference to the Parties’ negotiations and the nature of the Contract 

(2). 

1. Section 4 of the Contract expressly provides that all bank charges should be borne by 

RESPONDENT: 

112. Where the terms of a contract are clear, the binding effect of contracts requires that these 

terms be strictly enforced upon the Parties. The CISG remains silent on this binding effect 

of the contract, however, this principle is clearly provided for by Art. 1.3 of the 

UNIDROIT. (ICC No 8540; ICC No 9753; CAM A-1795/51).  

113. Section 4 para.3 of the Contract is clear:“[…] The bank charges for the transfer of the 

amount are to be borne by the BUYER”(Exhibit C2), this provision is binding on both 

Parties of the Contract.   

114. In fact, the Bank informed CLAIMANT that an amount of 0.5% was deducted from the 

Contract Price transferred by RESPONDENT as levy fees for the investigation of money 

laundering under ML/2010 C Regulations of Equatoriana (Exhibit C8). Thus, CLAIMANT 

only received an amount of 20,438,560 out of the Contract Price. 

115. In fact, under Section 5 of the ML/2010C, all amounts transferred to a bank account and 

which exceed USD 2 million, are to be investigated for money laundering. For this purpose, 

the Bank’s Financial Investigation Unit should deduct a 0.5% levy from the total amount of 

the investigated money as per Section 12 of the ML/2010C (PO 2 para.10; Exhibit C8). As 

the amount transferred to CLAIMANT’s account is USD 20,438,560, which exceeded the 

limit of USD 2 million and in order for the transfer to be completed, the investigation for 

money laundering should be conducted. Consequently, the 0.5 % levy are part of the bank 

charges for the transfer of the amount, and should be borne by the RESPONDENT in 

accordance with Section 4 of the Contract. This is confirmed by the fact that the ML/2010C 

impose upon the Parties the payment of these fees, which makes them “charges” imposed 

by the bank for transferred amounts (PO 2 para.7). Furthermore, Section 4 does not 

distinguish between what RESPONDENT refers to as “ordinary bank charges” and other 

bank charges, but includes all bank charges. 

116. Moreover, RESPONDENT argues that the fact that the bank charge is based on “a very 

specific public law regulation in Equatoriana where CLAIMANT has its place of business” 
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(Answer for the Request, para.18) and that no comparable rules exist in Mediterraneo or 

any other country known to RESPONDENT. 

117. However, the source of the bank charge is of no relevance when it comes to the Party that 

should bear it, notably when such a consideration was not expressly stipulated in the 

Contract. On the contrary, Section 4 has been added precisely to ensure RESPONDENT 

would bear the charges imposed by CLAIMANT’s Bank, which is governed by the Law of 

Equatoriana. This is evidenced by the fact that the regulations of the Bank of Equatoriana 

and not the laws of the country of RESPONDENT also impose “the ordinary charges”, 

which RESPONDENT did not object to bearing under Section 4. Consequently, the fact 

that the law of Equatoriana imposed the fees has no bearing on the nature of these fees or 

whose party should bear them but remain covered by Section 4 of the Contract.  

118. Additionally, RESPONDENT’s alleged unawareness of such regulation does not exonerate 

RESPONDENT from an obligation it has willingly consented to and which requires it to 

bear all the bank charges resulting from transferring the Contract price to CLAIMANT. 

119. In any case and should there be a necessity to interpret what is meant by bank charges 

under Section 4, the CISG provisions expressly require that such interpretation be made 

according to the actual intention of the party who has suggested this insertion such 

provision as will be elaborated here below. 

2. CLAIMANT’s actual intention interpretation out of Section 4 of the Contract should 

prevail under Art. 8 of the CISG: 

120. Despite the clear provisions of Section 4, RESPONDENT still attempts to interpret these as 

excluding the Levy Fees. However, RESPONDENT’s attempts are not consistent with the 

requirements of Contract interpretation under the CISG. In fact, Art. 8(1) of the CISG 

requires that the interpretation of a contract provision, when required, be made according to 

the actual intention of the party, which “had made the statement […]where the other party 

knew or could not have been unaware what that intent was.”  

121. In fact, while negotiating the Contract, CLAIMANT suggested the inclusion of Section 4 

on bank charges (Exhibit C2). Consequently, Section 4 should be interpreted in light of 

CLAIMANT’s actual intention out the inclusion of such clause. CLAIMANT had 

obviously inserted this clause in order to avoid any deductions from the Contract price 
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when transferred to its bank account. CLAIMANT was also evidently concerned with 

major fees rather than petty “ordinary fees” after the ML/2010C entered into force.  

122. Under Art.8 of the CISG, CLAIMANT’s intention is the one that should prevail in case of 

any dispute as to the interpretation of Section provided RESPONDENT had known or 

ought to have known the actual intent. And even if the other party was not aware of such 

intention, it would still be bound by it, if it should have been aware of what the real intent 

was. (Schlechtriem 2, para.5) It is the real intent, which is of primary importance 

(Schlechtriem & Schwenzer, p.149, para.6), especially that under Art. 8 (1) of the CISG the 

intent is to be interpreted in a subjective manner (Schlechtriem & Schwenzer, p.154, 

para.17). 

123. CLAIMANT had suggested the insertion of this section with the intention for it to cover the 

investigation fee as part of the bank charges that should be borne by RESPONDENT, 

knowing that, as proven, this investigation is a must in order to transfer the amount paid to 

CLAIMANT’s account. On the other hand, RESPONDENT could not have been unaware 

that CLAIMANT’s intention out of Section 4 is that any bank fees, including Levy Fees, be 

included. Several instances clearly reflect RESPONDENT’s expected awareness of 

CLAIMANT’s intent.  

124. In fact, the ML/2010C entered into force on January 2010 before the Contract between the 

Parties was signed (PO 2, para.7). It thus naturally enters into the Parties’ expectations 

while drafting the Contract.. In addition, under the CISG and general practice, the buyer is 

required to observe the laws and regulations - that have effects on the payment - notably 

those in force in the seller’s place of business (Schlechtriem & Schwenzer, p.812, para.4) so 

RESPONDENT ought to have investigated and took knowledge of the ML/2010C 

regulation which was in place at the time of contracting. Therefore, \ RESPONDENT is in 

no position to allege that it is the duty of CLAIMANT to inform RESPONDENT about the 

investigation fee. (Answer to the Request, para.19). Moreover, the Equatoranian 

government’s action against money laundering is not a secret but since it was widely 

covered by international press, including newspapers in Mediterraneo, the country of 

RESPONDENT (PO 2, para.7). It could not have slipped RESPONDENT attention, being a 

renowned company that frequently contracts with CLAIMANT. Thus, RESPONDENT 

ought to have known or at least inquired on the status of Equatoriano banks vis-à-vis the 
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new money laundry regulations. Thus, Art. 8 of the CISG fully applies and the Tribunal is 

required to interpret Section 4 of the Contract in light of CLAIMANT’s intention at the 

time of contracting to include the Levy Fee within Section 4, which RESPONDENT ought 

to have been aware of. 

125. Furthermore, the interpretation of contract provisions should take into consideration the 

practice between the Parties (Schlechtriem & Schwenzer, p. 168, para.46). As previously 

mentioned, the Parties have formerly entered into other contracts. In all previous contracts 

with RESPONDENT which preceded the ML/2010C Regulations, CLAIMANT had not 

even suggested the inclusion of such provision, which used to be suggested by 

RESPONDENT itself (PO2 para.6). This is mainly because at that time the ML/2010C was 

not into force and CLAIMANT was not concerned with the bank charges and especially 

“ordinary bank charges.” This further proves that CLAIMANT’s intention behind this 

clause was to notably to include the Levy Fees. As it was not standard practice for 

CLAIMANT in its relationship with RESPONDENT to expressly require the inclusion of 

such clause, RESPONDENT ought to have noticed that CLAIMANT’s change of attitude 

towards such clause mainly relate to CLAIMANT’s intention not to bear the additional fees 

recently imposed. Finally, it may serve the Tribunal to know that CLAIMANT had, in a 

previous contract with a third party in January 2009 (PO2 para.8), to bear the same levy 

fees since no such clause was included. This event drove CLAIMANT into requesting that 

such section be added in subsequent contracts (PO 2, para.8).  

126. Consequently, the Tribunal is respectfully requested to interpret that bank charges under 

Section 4 in accordance with Art. 8 (1) of the CISG include all bank charges, notably the 

Levy Fee on the transfer of the Contract price. Accordingly, such provision should be fully 

enforced by ordering RESPONDENT to bear these costs.  

127. Finally, supposing without conceding that such clause did not exist or did not include levy 

fees, CLAIMANT would still be entitled to recover the Levy Fees as part of the Contract 

price which RESPONDENT is required to fully transfer to CLAIMANT under the CISG 

and in view of the risk sharing nature of the Contract. 

B. CLAIMANT Is, In Any Case, Entitled To Recover The Levy Fee As Part The Contract 

Price Which Should Be Fully Paid Under The CISG And The Risk Sharing Nature Of 

The Contract: 
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128. Under Section 4 of the Contract, RESPONDENT does not only have the obligation to bear 

the bank charges for the transfer of the Contract Price, but has also the obligation to pay the 

full Contract price of USD 22,723,800. In this respect, Art. 54 of the CISG provides that he 

full payment of the price further requires the buyer to comply with all formalities to enable 

such payment under Art. (1). Moreover, and as previously established, the Contract is 

based on a risk sharing formula, which commands that CLAIMANT bear no additional 

costs than the ones already provided for in the Contract (2). 

1. CLAIMANT’s right to the full price under Art. 54 of the CISG: 

129. Art. 54 of the CISG imposes on the buyer two obligations: (1) to pay the price and (2) to 

comply with the necessary formalities to achieve the payment under the contract or any 

laws and regulations.  

130. RESPONDENT’s refusal to pay the Levy Fee entailed CLAIMANT’s receipt of only a part 

of the Contract Price i.e. USD 20,336,367.20 instead of USD 20,438,560 (originally 

invoiced). This is a clear contravention to its obligation under Section 4 to pay the “price in 

full.” In addition, RESPONDENT’s refusal to bear the Levy Fee constitutes a clear 

violation of its duty to take all the necessary formalities to guarantee the payment of the full 

Contract Price under Art. 54 of the CISG. In fact, Art. 54 of the CISG aims at securing that 

the seller receives the purchase price payment as agreed in the contract. (Kröll and Mistelis, 

p.805, para.5; ICAC at the RF CCI 340/1999). The obligation of the buyer to take all the 

required steps, not to affect the payment, is no different obligation than the buyer’s 

obligation to pay the price (Schlechtriem & Schwenzer, p. 813, para.6), unless the contract 

expressly places this obligation on the seller, which is not the case (Secretariat’s 

Commentary, p. 45; Gabriel, p. 274; Schlechtriem & Schwenzer, p.813 para.8; Honnold pp. 

351-352). Hence, CLAIMANT has right to full payment of the amount exempt from any 

fee, under Art. 62 of the CISG, and is entitled to interest on it under Art.78 of the CISG 

(ICAC at the RF CCI 58/2003). 

131. RESPONDENT’s refusal to honor the full Contract Price by refusing to bear the Levy Fee 

further records a violation of Art. 25 of the CISG that considers a breach of contract the 

event where a party substantially deprives the other party of what it is entitled to expect 

under the contract (CIETAC CISG/2002/03; OLG hamm 2001; OLG 2002). 

132. Based on the above, the Tribunal is invited to implement the abovementioned provisions of 
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the CISG along with section 4 by ordering RESPONDENT to recover the Levy Fees. This 

is the more so, any decision to the contrary would compromise the risk sharing formula 

agreed upon between the Parties and constitutes a binding agreement upon them.   

2. The Risk Sharing nature of the Contract confirms CLAIMANT’s entitlement to full 

price free of charges: 

133. As previously explained and based on the Risk sharing Nature of the Contract, 

CLAIMANT has to bear the risk that the Production Costs would be above the maximum 

price as per Section 4 (1) of the Contract (Exhibit C2). However, should CLAIMANT end 

up bearing the Levy Fees, CLAIMANT would be required to bear more than what was 

agreed in the Risk Sharing Formula as to the Production Costs. This would entail a breach 

on the part of RESPONDENT of its obligation to comply with the Risk Sharing Formula 

and results in an undue additional burden upon CLAIMANT. 

134. In fact, the production cost per blade is USD 10,941.90 (Exhibit C5). A USD 420 should be 

added as profit under Section 4 of the Contract, based on a cost-plus basis formula. If the 

production cost exceeds the maximum price to be charged per blade, which is USD 13,125, 

CLAIMANT should bear the additional costs. The total price of the blades agreed by the 

Parties is USD 22,723,800. If CLAIMANT were to bear the 0.5% levy for the 

investigations, the price credited to its bank account would be USD 22,610,181, given that 

the 0.5% levy is deducted from the transferred amount. Thus, the price per blade received to 

CLAIMANT will be 11,305.090 (the amount of 22,610,181 divided by 2000 number of 

blades). If USD 420 profit were deducted from the price of the blade, the amount of USD 

10,885.09 would be the amount paid by RESPONDENT as for to the production costs. This 

amount would be less than the production costs of USD 10,941.90 actually paid by 

CLAIMANT. Therefore, CLAIMANT will have to bear USD 56.81 for each blade; the 

amount of USD 113,620 for the 2000 blades. However, CLAIMANT only has the 

obligation to bear the additional production costs if the production costs exceed USD 

13,125, which is not the case.  

135. In fact, RESPONDENT did not transfer to CLAIMANT’s account the full Contract amount 

of USD 22,723,800, but the amount of 20,438,560 and by bearing the 0.5% levy, the 

amount of USD 20,336,367.20 was credited to its bank account. Thus, the price per blade 

will be USD 10,168.183, if the profit is deducted, the amount paid by RESPONDENT as 
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for the production costs will be USD 9,748.183. Consequently, CLAIMANT will have to 

bear USD 1,193.717 per blade as production costs, equivalent to 2,387,434 for 2000 blades. 

In addition, RESPONDENT would have breached Section 4 of the Contract by changing 

the agreed margin of USD 10,941.90 per blade of the production costs, to a lesser 

production costs of USD 9,748.183 per blade, which, under Art. 29 of the CISG, is a 

forbidden since only an amendment to the Contract requires an agreement by both Parties.  

136. Consequently, should the Tribunal agree to CLAIMANT finally bearing the Levy Fee, such 

would be result in a total disregard of the Contract clear terms as to the price of the Contract 

and the risk that should be borne by each Party, notably CLAIMANT when it comes to the 

costs of production.  

	  
RELIEF SOUGHT 

137. In light of the above, Wright Ltd seeks to obtain an award with the following prayers for 

relief: 

(1) A declaration that Wright Ltd’s claims are admissible under section 21 of the Contract for 

having been timely submitted; 

(2) An order dismissing SantosD’s request for Security for Costs is dismissed under Art. 8 of 

the CAM-CCBC Rules International Arbitration Practice; 

(3) A declaration that SantosD has breached its obligation to pay the full price under Art. 54 of 

the CISG and to bear the bank charges under section 4(3) of the Contract; 

(4) An award ordering SantosD to pay the still outstanding purchase price in the amount of 

USD 2.285.240 and the bank charge in the amount of USD 102,192.80; 

(5) An award ordering SantosD to pay the applicable interest for delays in paying the full 

Contract price under Art. 78 CISG; 

(6) An award ordering SantosD to bear all costs relating to any legal representation and 

assistance pertaining to this arbitration, in addition to the CAM-CCBC administrative and 

arbitrators’ fees, as incurred by Wright Ltd, including those pertaining to their request for 

security for costs. 

	  
Submitted on 7 December 2016, 

On behalf of Wright Ltd (CLAIMANT) 


