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STATEMENT OF FACTS 

1. The parties to this arbitration are Wright Ltd. (“CLAIMANT”) and SantosD KG 

(“RESPONDENT”, collectively “the Parties”).   

2. CLAIMANT is a highly specialized manufacturer of fan-blades for jet engines, 

incorporated in Equatoriana. RESPONDENT is a medium sized manufacturer of jet 

engines, incorporated in Mediterraneo. The Parties were both subsidiaries of Engineering 

International SA (“EISA”).  CLAIMANT operates in Equatorianan Dinars (“EQD”) while 

both EISA and RESPONDENT operate in US Dollars, (“US$”).  

3. On 4 March 2003, the first contract between the parties was concluded. And on 3 Jan 

2005, the second contract was concluded. On both occasions, the parties deferred from the 

norm in the aircraft industry by not agreeing on the applicable XRT at the time of 

formation, however, CLAIMANT always bore the currency risk in accordance with EISA’s 

tax optimization strategy.   

4. On 10 Nov 2009, CLAIMANT’s CEO was requested by EISA to agree to a fixed exchange 

rate (“XRT”) in future contracts with RESPONDENT to help it reduce its currency risk in 

order to make it attractive for potential buyers. 

5. In May 2010, a levy was deduced from a payment between CLAIMANT and JetPropulse. 

The levy was borne by CLAIMANT. 

6. The Parties entered into negotiations to develop a new fan blade for the next generation of 

RESPONDENT’s high‐spec jet engine. The engine was to be developed for use in the 

newest version of a signature jet of Earhart SP (“EARHART”). Consequently, on 1 Aug 

2010, the Parties signed the Development and Sales Agreement (“DSA”) and did not agree 

on the applicable EXR as CLAIMANT bore the currency risk in accordance with the 

practice between the Parties. On 3 Aug RESPONDENT was sold to SpeedRun.  

7. RESPONDENT informed CLAIMANT of its intention to order clamps to attach the fan 

blades to the shaft of the engine. Consequently, on 26 Oct the Parties agreed to modify the 

DSA by signing an addendum both governing the sale of clamps and explicitly fixing the 

XRT for the whole modified agreement. 

8. On 29 January 2015, RESPONDENT effected US$ 20,438,560 to CLAIMANT’s bank 

account at the ENB fulfilling its payment obligations under the DSA.  

9. On 1 April 2016, CLAIMANT sent an email declaring negotiations failed. On 31 May, 

CLAIMANT sent a RFA to the CAM-CCBC that lacked documents required by the rules. 

On 7 June, CLAIMANT sent the correct documents, thus the arbitral proceedings 

commenced. 
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10. On 6 Sep 2016, RESPONDENT requested the Tribunal to order CLAIMANT to provide 

SFC RESPONDENT is likely to incur in this arbitration. 

INTRODUCTION 

11. After both parties fully performed their obligations under the DSA, CLAIMANT alleged 

that the price paid by RESPONDENT was deficient. Thus, CLAIMANT attempted to 

settle the dispute through negotiations notwithstanding that RESPONDENT had paid the 

full purchase price. Consequently, RESPONDENT rejected any notion to the contrary, 

which lead CLAIMANT to declare that negotiations have failed and that it had instructed its 

lawyer to initiate arbitral proceedings. However, the proceedings commenced outside the 

time limit agreed upon in the arbitration agreement. Thus, the claims are inadmissible (I).  

12. Even if the claim was admissible, RESPONDENT has fully performed its obligation to pay 

the price in accordance with the DSA, thus CLAIMANT is not entitled to any additional 

payments (II). 

13. Given that CLAIMANT’s claims should be rejected on admissibility and merit, an award for 

the costs would consequently be rendered in favor of RESPONDENT. However, 

RESPONDENT was only aware of the severity of the strain on CLAIMANT’s liquidity 

after the answer to the RFA was submitted. In consequence, RESPONDENT requested 

security for its costs (III).   

ARGUMENT 

 

I. CLAIMANT’s Claim is Inadmissible as Arbitral Proceedings were Initiated After the 

Expiration of the Agreed Upon Time Limit 

14. The DSA specifies that each party has to commence arbitration proceedings 60 days after 

the failure to negotiate an amicable solution [CE2, p.10]. The negotiations between the 

parties failed on 1 April, when CLAIMANT sent RESPONDENT an email stating that “it 

is presently not possible to find an amicable solution. Consequently, we have instructed our lawyer to take the 

necessary steps to initiate arbitration proceedings against you.”[RE3, p. 29] 

15. On 31 May, 60 days after the failure of negotiations, CLAIMANT submitted a RFA to the 

CAM-CCBC. However, the request did not conform with the requirements of Art. 4 CAM-

CCBC. Only until 7 June did CLAIMANT’s RFA meet the aforementioned requirements, 

thus, RESPONDENT requested the dismissal of the claims.  

16. CLAIMANT asserts that the proceedings had commenced on 31 May notwithstanding the 

fact that the requirements of a RFA were only met on the 7 June. Additionally, CLAIMANT 

challenges the date on which negotiations failed, and the effect of the time limit. 
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17. RESPONDENT will argue that the limitation period began on 1 April (A). Further, 

CLAIMANT failed to commence arbitration proceedings on the 31 May (B). Finally, 

CLAIMANT has not proven its allegation that the arbitration agreement does not bar the 

claim (C).  

A. The Limitation Period Began on 1 April 

18. CLAIMANT argued that the email it sent on the 1 April was an offer for a settlement 

agreement, thus, the negotiations were pending on RESPONDENT’s acceptance in 

accordance with Art. 18 CISG. However, CLAIMANT bears the burden of proving that 

Art. 18 applies to its email (1). Additionally, the Tribunal should not extend the limitation 

period (2). 

1.  CLAIMANT Bears the Burden of Proof that the E-mail Sent by Ms. Beinhorn 

Constitutes an Offer to RESPONDENT 

19. From the CISG’s point of view, CLAIMANT bears the burden of proof that the email 

constitutes an offer to RESPONDENT. 

20. Concerning the issue of burden of proof, there had been opposing opinions as to whether it 

falls within the scope of the CISG or not. Most scholars however, have asserted that the 

burden of proof is governed implicitly by the CISG [Ferrari/Flechtner/Brand]. Several courts 

have tackled this issue and came to the same conclusion [CISG-online Case no. 79 (SUI, 

1993)]. Most notably, a Swiss and an Italian court have set three general principles in 

governing this issue [CISG-online Case No. 415 (SUI, 1998); CISG-online Case no. 248 (SUI, 

1995); CISG-online Case No. 493 (ITA, 2000)]. The principle relevant to the case at hand is 

that any party which wants to derive beneficial legal consequences from a legal provision has 

to prove the existence of the factual prerequisites of that provision [Ibid.]. 

21. CLAIMANT stresses that the email constitutes an offer to RESPONDENT. The first 

principle governing the burden of proof requires CLAIMANT to prove the existence of the 

factual prerequisites of the provision governing the offer. In order to apply Art 18 CISG, an 

offer must be in accordance with Art 14 (1) CISG. The art. tackles the constitution of the 

offer and sets specific standards for an offer to exist. In order for an offer to exist, “(1) a 

proposal to conclude a contract must indicate the intention of the proponent to be bound if 

the addressee accepts the proposal; (2) a proposal to conclude a contract not only must 

indicate an intent to be bound by an acceptance but also must be sufficiently definite [CISG-

online Case no. 439 (USA,1999)].  

22. CLAIMANT failed to present evidence that the offer indicated an intent of the proponent 

to be bound if the addressee accepts the proposal. Furthermore, CLAIMANT did not prove 
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that the email contained an offer which was sufficiently definite since there is no mention of 

a fixed price in the email.  

23. To conclude, CLAIMANT did not comply with the principles set under the issue of the 

burden of proof. Therefore, it cannot derive the legal consequences arising from art 14 

CISG and consequently, Art. 18.  

2.  The Tribunal Should not Extend the Limitation Period 

24. CLAIMANT argues that RESPONDENT’s lack of response to the email extends the 

limitation period, relying on an arbitral award. However, the case was annulled. 

25. CLAIMANT submits that according to the award, a limitation period would only run after a 

settlement offer is refused [CLAIMANT’s memo, p.16, para.83]. However, the award was 

annulled by the Swiss court [Vekoma (SUI, 1994)]. The annulment was “in respect of  factual 

and contractual issues... The swiss courts decided that arbitrators were wrong as to when it was that the 

parties’ negotiations had definitely failed, and concluded that thirty-day contractual deadline had expired 

before the arbitration was commenced.” [Paulsson]. The annulment received criticism concerning 

the swiss court’s jurisdiction to decide the dispute [Ibid.]. 

26. Since the case got annulled, RESPONDENT was not obliged to respond to the email. 

Moreover, CLAIMANT cannot depend on the criticism the case has received as it was 

merely regarding the court’s jurisdiction and thus irrelevant to the swiss court’s reasoning.  

27. RESPONDENT was not obliged to respond to CLAIMANT’s email since the case 

CLAIMANT relied on is inapplicable.  

B. CLAIMANT Failed to Commence Arbitration Proceedings on the 31st of May 

28. CLAIMANT argues that the date on which arbitration proceedings commenced is 31 May. 

RESPONDENT will show Arbitration proceedings were only commenced on 7 June after 

an adequate POA was provided and the fees was paid in full, since the RFA sent on 31 May 

was not in accordance with CAM-CCBC Rules (1), Mr. Fasttrack lacked  authority to submit 

the RFA on the 31 May (2), the limitation period was not suspended by CLAIMANT’s 

submission on 31 May (3). 

1. The RFA Sent on the 31st was not in Accordance with CAM-CCBC Rules 

29. CLAIMANT submitted a RFA on the 31 May which is within the limitation period to 

initiate arbitration. However the POA submitted was signed by the parent company Wright 

Holding Plc and not CLAIMANT’s, and only a part of the fees were paid. 

30. According to the CAM-CCBC rules, Art 4.1 states the documents that need to be enclosed 

in the notice for a party desiring to commence arbitration which includes “A power of attorney 

for any lawyers providing for adequate representation” [Art. 4.1 CAM-CCBC]. Furthermore, art 4.2 
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states the need to attach proof of payment of the registration fees alongside the notice, in 

accordance with Art. 12.5 CAM-CCBC rules.  

31. CLAIMANT argued that even though the RFA was not in accordance with the 

requirements in Artt 4.1 and 4.2, the time of commencement of the arbitration proceedings 

is the time in which the party who wants to commence arbitration notifies the CAM-CCBC, 

and not the time when the request is received by RESPONDENT [CLAIMANT’s Memo, 

p.12, para 65]. CLAIMANT’s logic was based on an ICC case where it was decided that 

submitting insufficient number of copies or paying a part of the fees has no effect on the 

date of commencement. 

32. However, an insufficient number of copies of correct documents is not the same as a POA 

submitted by a different legal entity, as an RFA must contain all the documents listed in Art. 

4.1[CCBC commentary, p.65]. Even if days later the claimant amends his request for 

arbitration, he will be running the risk of having an arbitral award declaring that the claim is 

statute barred under the applicable law. [CCBC commentary, p.66]  

33. In consequence, 31 May cannot be considered the date on which arbitration commenced. 

2. Mr. Fasttrack Lacked Authority to Submit the RFA on the 31st of May 

34. CLAIMANT argued that based on Art. 2.2.9 UNIDROIT principles, the POA can be 

ratified at a later instance and produces the same effect it would have had if it was carried 

out with authority. Thus, the fact that the POA was signed by Wright Holding Plc does not 

make the POA “null and void” [CLAIMANT’s Memo, p.14, para. 71] RESPONDENT argues 

that the law of Equatoriana governs the POA since it takes precedence over UNIDROIT 

(a). Second, the Code of Civil Procedure supersedes the UNIDROIT (b). 

a. The Law of Equatoriana Takes Precedence Over the UNIDROIT 

35. Since the POA is not part of the contract, and the Parties have not specified whether the 

law governing the POA is sec. 264 Code of Civil Procedure or the general law on agency 

[PO2, p.58, para 24]. Hence, this presents a conflict of laws as to which law is applicable, 

allowing the resorting to private international law [McClean].  

36. Furthermore, in a case, the court mentioned that in respect to the validity of a POA and the 

issue of choice of law occurs, the conflict of law rules applies i.e. private international law 

[Ogden v. Saunders]. Further, the court stated that “the general rule is based on locus regit actum, that 

is, the law of the place of execution governs the validity of the form of a legal act.” [Ibid.]. By examining 

the international principle of locus regit actum, it encompasses the place that governs the 

act, or “the meaning of the maxim is that the place where a contract is entered into governs the manner in 

which it shall be formally solemnized." [Scudder v. Union Nat. Bank]. 
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37. Contrary to CLAIMANT’s argument, the Equatoriana Code of Civil Procedure takes 

precedence over the UNIDROIT as the POA was signed in Equatoriana [CLAIMANT’s 

Memo, p. 19]. As per the principle of locus regit actum, the law presiding over the matter of 

this POA shall be the law of the place where the contract is entered into, specifically, 

Equatoriana. Furthermore, this principle is well supported in international practice [Pritchard 

v. Norton]. Additionally, it was decided in a case that in order for a POA that was signed in 

Germany to have effect in the Philippines, it must follow the German laws and formalities 

[German & co. Donaldson].  

38. Thus, in order for Mr. Fasttrack’s POA to be valid and have effect, it must follow the laws 

of Equatoriana, the place where it was signed. 

b. Special Provisions in the Law of Equatoriana Take Precedence Over General 

Provisions  

39. Unlike what CLAIMANT argues, sec. 264 Code of Civil Procedure, a special provision in 

the Law of Equatoriana [PO2, p.24, para.58], takes precedent over the general provisions of 

UNIDROIT. 

40. According to the international principle of “lex specialis derogat legi generali”, used both in 

National courts and arbitral tribunals, specific provisions control a general one [Born, 

p.1323]. The principle has been used in an ICC case where a more specific article has been 

used instead of the general one and further stated, “Under the rule of interpretation lex specialis 

derogat legi generali the more specific provision takes precedence over the more general one.” [ICC Case No. 

5946 (1990)]. 

41. Furthermore the Law of Equatoriana, specifically sec. 264 Code of Civil Procedure, is 

deemed a “special provision” [PO2, p.58, para.24]. Thus, even though POA matters are 

governed by the general law on agency, which in this case is the verbatim adoption of the 

UNIDROIT Principles [PO2, p.58, para. 24], it is still considered a general law and as per the 

principle of  lex specialis derogat legi generali, the special provision shall take precedence; sec. 

264 Code of Civil Procedure. Thus, Sec 264 Code of Civil Procedures requires the POA to 

be written and submitted in order to initiate proceedings, yet CLAIMANT did not submit a 

correct written POA until 7 June as the first POA was signed by the parent company and 

not CLAIMANT’s, when they are two entirely different legal entities [PO2, p.54, para.2].  

42. Conclusively, initiation did not occur until the 7 June, when the correct POA was submitted.  

3. The Limitation Period was not Suspended by the 31 May Submission 

43. CLAIMANT argued that “by analogy” under Art. 10.6 UNIDROIT Principles “even a non-

completed request of arbitration interrupts the limitations period” [CLAIMANT’s Memo, 
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p.13, para. 68]. Consequently, CLAIMANT argues that the RFA submitted on 31 May “has 

met with the relevant limitation period and has interrupted it.”[Ibid]  

44. However in order for an act to suspend the limitation period, Art 10.6 UNIDROIT 

Principles requires the commencement of arbitral proceedings to be “recognised by the law of the 

arbitral tribunal as asserting the obligee’s right against the obligor”. The law of the Tribunal refers to 

the applicable arbitration rules for the tribunal [UNIDROIT commentary, art 10.6]. 

45. Consequently, in order to suspend the limitation period the act needs to be in accordance 

with CAM-CCBC rules, a correct and adequate POA must be submitted in order for the 

arbitration to be commenced. The limitation period is only suspended by commencing 

arbitral proceedings when the act to commence is done within the laws and regulations of 

the Arbitral Tribunal [UNIDROIT Principles, Art. 10.6]. Since Mr. Fasttrack lacked the 

authority to submit it at that time, the limitation period was not suspended.  

46. To conclude, the arbitration has not commenced in accordance with the CAM-CCBC rules, 

as Mr. Fasttrack lacked the authority to submit the RFA.  

C.  CLAIMANT has not Proven its Allegation that the Arbitration Agreement does not 

Bar the Claim 

47. CLAIMANT submits that the limitation period set forth by the arbitration agreement does 

not bar the enforcement of CLAIMANT’s claims as it does not “expressly state that claims 

cannot be brought after the expiry of the agreed limitation period.” [CLAIMANT’s memo, p.16, para. 

85]. However, such requirement does not exist in the laws chosen by the parties, to the 

contrary, int’l practice shows that it is not. 

48. CLAIMANT has not relied on any law chosen by the parties for its alleged requirement, the 

lack of existence of such requirement makes it irrelevant to this case. Further, examining 

int’l arbitration practice, shows the same where English courts have also held it was not 

necessary for there to be express and unambiguous wording in the arbitration clause in 

order that the shorter time bar applied [Lee]. 

49. Applied to this case, the time bar does not require the arbitration clause to expressly state 

that the claims cannot be brought after the agreed limitation period. Further, CLAIMANT 

has not proven its claim that the clause does not expressly bar the claims. 

50. In conclusion, the requirement alleged by CLAIMANT lacks legal and factual evidence. 

 

II. RESPONDENT has Fulfilled its Payment Obligations 

51. After the goods were delivered and inspected, RESPONDENT timely fulfilled its obligation 

to pay the price. However, CLAIMANT alleges that its entitled to additional payments for 
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the price of the blades based on the calculation using a floating EXR. Additionally, 

CLAIMANT alleges that RESPONDENT must bear the levy deducted by the FIU in 

accordance with a regulation imposed by the Equatorianian government . In the following, 

RESPONDENT shall prove the allegation false as the levy must be borne by CLAIMANT 

(A). Subsequently, RESPONDENT shall show that the parties agreed on a fixed XRT for 

the price of the blades (B). 

A. CLAIMANT is not Entitled to the Reimbursement of Fees Deducted by the ECB  

52. RESPONDENT, shall prove that: The DSA does not impose an obligation on 

RESPONDENT to bear the levy (1); RESPONDENT was not obliged to comply with 

regulation ML/2010C by an analogous application between Artt. 54 and 35(2) CISG (2). 

1. The DSA does not Impose an Obligation on RESPONDENT to Bear the Levy  

53. CLAIMANT asserts that RESPONDENT has an obligation to bear the levy and comply 

with regulation ML/2010C pursuant to section 4.3 of the DSA. Nevertheless, 

RESPONDENT, in defending its position, shall demonstrate how: CLAIMANT bears the 

burden of proof that the bank charges provision includes the levy (a). The bank charges 

under section 4.3 of the DSA merely include the ordinary bank charges (b). 

a. CLAIMANT Bears the Burden of Proof that “bank charges” Includes the Levy 

54. CLAIMANT alleges that the bank charges provision in the DSA includes the levy. 

Notwithstanding, CLAIMANT did not prove such allegation. RESPONDENT shall show 

how the burden of proof that the bank charges provision includes the levy falls on 

CLAIMANT and how CLAIMANT did not prove such claim. 

55. As previously proven, the issue of burden of proof is governed by the CISG, one principle 

governing this matter, applicable to the case is; “Any party which wants to derive beneficial legal 

consequences from a legal provision has to prove the existence of the factual prerequisites of that provision” 

[supra, para. 20].  

56. Since CLAIMANT believes that section 4.3 of the DSA obliges RESPONDENT to bear 

the levy and consequently allows CLAIMANT to collect an extra US$ 102,192.80 from 

RESPONDENT [Claimant’s memo, p.26, para 130], CLAIMANT is required to prove the 

existence of the “factual prerequisites” of section 4.3 of the DSA. CLAIMANT failed to 

prove such prerequisites where it merely stated that section 4.3 DSA includes the levy 

[Claimant’s memo, para 130, p26]. 

57. To conclude, the principles governing the burden of proof as adopted by case law and 

scholarly opinion, requires CLAIMANT to prove that the bank charges provision under 
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section 4.3 of the DSA includes the costs of the levy. CLAIMANT did not prove such 

claim. Thus, it may not derive beneficial legal consequences arising from this provision.                             

b. The Term “bank charges” Merely Includes Ordinary Bank Charges   

58. RESPONDENT’s understanding of section 4.3 of the DSA as a reasonable person leads to 

the exclusion of the levy from the provision. RESPONDENT will show how the bank 

charges stipulated in section 4.3 of the DSA merely include ordinary bank charges for the 

payment where the levy is an extraordinary bank charge that was not included in the DSA. 

59. According to the CISG’s legislative history [UN conference], legal writing [Farnsworth], and case 

law [ICC Case No. 7331 (1994)], Art. 8 CISG is not only restricted to interpreting the parties’ 

statements and conduct, but also, Art. 8 extends to interpreting the contract 

[Ferrari/Flechtner/Brand; CISG-online Case No. 628 (SUI, 2000)]. When interpreting the intent 

of the parties, the circumstances and facts included in Art. 8(3) CISG should be taken into 

account. [Huber/Mullis, p.13; Ferrari/Flechtner/Brand, p. 184; Chinchilla Furs Case]. The 

circumstances include (1) negotiations between the parties in the process of drafting the 

contract [Enderlein/Maskow, p.66], (2) any established practices between the parties over a 

long period of time in similar business relations [Enderlein/Maskow, p.66]. Finally, (3) the 

subsequent conduct of the parties at the conclusion of the contract [Ferrari/Flechtner/Brand, 

p.184; Fabrics Case] the subsequent conduct is used to show what the parties intended in a 

specific statement [Schlechtriem II]. This criteria is used to determine the party’s actual intent 

in addition to the “hypothetical understanding” of the other party [Schmidt-Kessel]. 

60. By looking closely at the circumstances encompassing the case, the parties clearly did not 

include the costs of the levy in the bank charges provision in the DSA. Firstly, the 

negotiations between the parties that took place on 1 May 2010 did not include the levy nor 

any discussion about regulation ML/2010C. Furthermore, the bank charges provision was 

initially drafted in a previous contract between the parties in 4 March 2003 concerning the 

fan TRF 155-II [Po2, pp. 55-56, para. 5-6]. The same provision was included in the DSA by 

CLAIMANT [Po2, p.55, para. 6]. After the inclusion of the bank charges provision, 

CLAIMANT did not disclose any information regarding regulation ML/2010C to 

RESPONDENT. Since the levy came into force seven years after the contract from 2003 

[Po2, p.55, para. 7], both parties and a reasonable person would understand that the bank 

charges provision is identical to the provision from the previous contract in 2003 and does 

not include the levy. CLAIMANT could have informed RESPONDENT at the conclusion 

of the DSA about the costs of the levy. Yet, CLAIMANT’s subsequent conduct proves that 

there was no intention in including the levy in the bank charges provision. 
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61. To conclude, an interpretation of the Parties intention excludes the costs of the levy from 

the bank charges provision since the provision was taken from a previous contract that was 

not governed by the levy where regulation ML/2010C was not applied in Equatoriana. 

2. RESPONDENT was not Obliged to Comply with Regulation ML/2010C by an 

Analogous Application Between Artt. 54 and 35(2) CISG 

62. CLAIMANT asserts that RESPONDENT must bear the levy under Art. 54 CISG 

[Claimant’s memo, para 149, p.30]. Further, CLAIMANT asserts that RESPONDENT did not 

comply with the DSA and the CISG reasonably and in good faith [Claimant’s memo, para 154, 

p31]. Finally, CLAIMANT alleges that the situation between the parties is not comparable to 

Art. 35 CISG and hence, the analogy is inapplicable to this case [Claimant’s memo, para 153, 

p.30]. 

63. RESPONDENT in defending its position shall show that RESPONDENT has reasonably 

and in good faith complied with Art. 54 CISG (a). Additionally, the circumstances of the 

case permit the interpretation by gap filling through analogy (b). Finally, the requirements of 

Art. 35 CISG are met (c). 

a. RESPONDENT has Reasonably Complied with Art 54 CISG 

64. CLAIMANT insists that Art. 54 CISG entitles it to the costs of the levy [Claimant’s memo, 

para 142, p28]. The costs of the levy were deducted by the ECB in the process of the 

payment transfer. Nonetheless, RESPONDENT will show how it has complied with Art. 

54 reasonably contrary to CLAIMANT’s allegations that RESPONDENT did not act 

reasonably under the DSA. 

65. By virtue of art 54, the buyer is required to cooperate with the seller by performing all steps 

necessary to satisfy the preconditions for payment [Masidlauskiene]. However, the buyer is 

not responsible for the result thereof as long as the buyer has acted reasonably in complying 

with these steps [Masidlauskiene]. The steps under Art. 54 could either be commercial 

obligations or administrative requirements [Enderlein/Maskow, p.207 ; Henry Deeb Gabriel]. 

Regarding the latter, the buyer must make his best reasonable effort in complying with these 

requirements [Osuna-Gonzalez]. 

66. In accordance with Art. 8(1) CISG, Contracts should be interpreted in accordance with the 

party’s actual intention where the other other party knew or could not have been unaware of 

the intention. Otherwise, contracts should be interpreted according to the understanding 

that a reasonable person of the same kind as the other party would have had in the same 

circumstances under Art. 8(2) CISG. 
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67. Courts have applied Art. 8(2) in the event where it is difficult to interpret both parties’ intent 

[CISG-online Case no. 342 (USA, 1989)]. In relation to the reasonable person under art 8(2), 

the objective intent should be interpreted which according to courts is the “reasonable 

interpretation” [CISG-online Case No. 1813 (Neth, 2009)]. 

68. In light of the circumstances in the case at hand, it would be difficult to apply Art. 8(1), 

therefore Art. 8(2) should be applied. Under the DSA, RESPONDENT has complied with 

its provisions as a reasonable person. Since the news coverage did not include the specific 

contents of regulation ML/2010C in Mediterraneo in December 2009 and had been 

considerably covered in Equatoriana in the same year [PO2, p55, para. 7], RESPONDENT 

could not have been aware of the technical aspects of the levy. The main reason is, during 

that year, there was no contractual relationship between the parties. Further, CLAIMANT, 

with the considerable news coverage in December 2009 did not know about the levy until 

May 2010 [PO2, p.55, para.7]. Therefore, RESPONDENT’s behavior was reasonable in 

comparison to CLAIMANT and under the circumstances of December 2009. 

69. To conclude, RESPONDENT has complied with Art. 54 reasonably. CLAIMANT should 

not be entitled to any cost arising from Art. 54. 

b. The Current Circumstances Permit the Interpretation by Gap Filling By Analogy 

70. RESPONDENT, in defending its position, sought Art. 35(2) CISG by virtue of analogy. 

Unlike Art. 54 CISG, Art. 35 (2) has solved the ongoing dispute of public law requirements 

at the other party’s place of business. RESPONDENT will show how the analogy in this 

case is permitted. 

71. Since Art. 54 does not expressly tackle the situation of public law requirements at the seller's 

place of business but rather, impose the obligation on the buyer to act reasonably by 

complying with administrative authorities to enable the payment to be made, Art. 35 (2) 

which deals with conformity of goods, has exempted the seller from being aware of the 

public law requirements at the buyer’s place of business under certain circumstances. 

72. The main step to apply Art. 35 (2) by analogy is to resort to Art. 7 CISG which is 

considered to be the core provision for interpretation and gap-filling in the CISG, Art. 7 has 

even been considered the CISG’s centrepiece [Viscasillas]. Gaps arise when the legislator is 

not aware of a problem. The reason for this is often that the problem did not exist at the 

time the law was made. [Gert Brander] In the event where a gap rises, it should be closed in the 

first place from within the Convention [Enderlein/Maskow, p.58]. The admissibility of analogy is 

directly addressed in the wording contained in the CISG because it is aimed at obtaining, 

from several comparable rules, one rule for a not expressly covered fact and/or a general 
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rule under which the fact can be subsumed [Ferrari/Flechtner/Brand, p.160]. When analogy is 

used as a gap-filler since the provision already exists there. Instead, the ratio legis has to be 

identified in order to find out whether it applies to the particular case and therefore analogy 

is justified. When a gap is filled by analogy, the provision does not need any further 

specification since usually the provision has the form of a concrete rule [Gert Brander]. 

73. In light of the circumstances between the parties, Art. 35(2) must be applied for the purpose 

of equality between the buyer and the seller [Gert Brander; Jan Hellner]. The events of the case 

are closely related to cases that have been tackled by courts which have applied Art. 35(2) 

[CISG-online Case no. 144 (GER,1995)]. Both cases involved public law regulations that were 

not made known to the other party of the contract. In the Mussels case, the court ruled in 

favor of the seller since the buyer did not inform the seller of such regulations [CISG-Online 

Case no. 144 (GER, 1995)]. The same should be applied to RESPONDENT as CLAIMANT 

did not disclose regulation ML/2010C to RESPONDENT at the conclusion of the DSA. 

c. The Requirements of Art. 35(2) CISG are Met 

74. RESPONDENT will show: (i) RESPONDENT was not aware of regulation ML/2010C by 

virtue of Art. 35 (2)(b) CISG; (ii) RESPONDENT is exempted from complying with 

regulation ML/2010C pursuant to Art. 35(2)(a) CISG 

i. RESPONDENT was not Aware of Regulation ML/2010C by Virtue of Art. 35 (2)(b) 

75. In order to finalize the interpretation by gap filling through analogy, RESPONDENT shall 

show how: CLAIMANT did not expressly or impliedly make regulation ML/2010C known 

to RESPONDENT at the time of the conclusion of the DSA (1); RESPONDENT is not 

expected to be aware of specific public law regulations in CLAIMANT’s home country (2); 

CLAIMANT could not have reasonably relied on RESPONDENT’s skill and judgment (3). 

(1) CLAIMANT Did not Expressly or Impliedly Make Regulation ML/2010C Known to   

RESPONDENT at the Time of the Conclusion of the DSA 

76. In spite of CLAIMANT’s reasoning that there is no duty upon it to point out regulation 

ML/2010C to RESPONDENT [Claimant’s memo, p.29, para 145], Art. 35(2)(b) CISG 

explicitly requires CLAIMANT to point out regulation ML/2010C to RESPONDENT. 

Otherwise, there would be no liability on RESPONDENT’s behalf to comply with the 

regulation. RESPONDENT shall show how CLAIMANT failed to expressly or impliedly 

make regulation ML/2010C known to RESPONDENT when the DSA was concluded. 

77. The effects of Art. 35(2)(b) come to force only if the goods “are fit for any particular purpose 

expressly or impliedly made known to the seller at the time of the conclusion of the contract”. The 

particular purpose mentioned has to be revealed to the seller when the contract is concluded 



Memorandum for RESPONDENT                                             

13 

 

[Bianca, p.275] where a later date would be insufficient for the buyer [Enderlein,/Maskow, 

p.145]. One court has explained that the seller has to be informed in a “crystal clear and 

recognizable way” [CISG-online Case no. 654 (GER, 2002)]. The buyer can inform the seller 

either expressly or impliedly. While there is no problem with interpreting “expressly… made 

known”, different disputes have arised from interpreting “impliedly made known” 

[Enderlein/Maskow, p.145]. What is relevant, however, is the seller’s awareness to determine if 

the buyer has “impliedly.. Made known” [Secretariat's Commentary, art. 33, para 8]. 

78. CLAIMANT did not expressly nor impliedly make regulation ML/2010C known to 

RESPONDENT at the conclusion of the DSA. Firstly, there was neither express mention 

of the regulation nor the levy during the negotiations [CE1, p8], nor was an express 

provision governing the regulation stipulated in the DSA [CE2, pp.9-10]. Second, 

CLAIMANT did not impliedly make regulation ML/2010C known to RESPONDENT. 

CLAIMANT only became aware of the specific provisions of the regulation in mid June 

2010, two months before the conclusion of the DSA [PO2, p.55, para.8]. Yet, there was no 

evidence showing CLAIMANT informing RESPONDENT implicitly about the contents of 

the regulation. RESPONDENT only became aware of the deduction in payment from the 

regulation after an email from CLAIMANT which did not explain that the deduction 

occurred from the regulation. 

79. To conclude, there is no liability on RESPONDENT’s behalf to comply with regulation 

ML/2010C since there is no evidence of CLAIMANT expressly or impliedly pointing out 

the regulation to RESPONDENT at the time of the conclusion of the DSA. 

(2) RESPONDENT is not Expected to be Aware of Specific Public Law Regulations in 

CLAIMANT’s Home Country 

80. Contrary to CLAIMANT’s allegations, regulation ML/2010C was not an easily determinable 

public law provision [Claimant’s memo., p. 30, para. 153]. In fact, the regulation is a specific 

requirement imposed by the Equatorianian government. Moreover, RESPONDENT shall 

show how it is not expected to observe the public law regulations in Equatoriana. 

81. The public law requirements in the buyer’s country are not relevant under art 35(2) unless 

the seller had good “reason to know” of their existence due to particular circumstances 

encompassing the contract [CISG-online Case No. 387 (USA, 1999); Schlechtriem IPRax]. 

82. The most notable court that has tackled this dispute is the Bundesgerichtshof, “BGH” in the 

“Mussels Case”. A Swiss seller delivered New Zealand mussels to a German buyer. Instead 

of paying the price required, the buyer took the mussels for inspection although there was 

no mention of the inspection in the contract. After the inspection, the mussels were found 
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to contain high levels of cadmium that violate the German Health Regulations. The BGH 

ruled in favor of the seller where it found that Art 35(2) does not apply since the seller is not 

expected to comply with “special” public law provisions in the buyer’s jurisdiction. 

Notwithstanding, the BGH stated three exceptions to this rule: (1) if the seller's own jurisdiction 

imposed the same standards; 2) if the buyer had pointed out the regulations to the seller; or 3) if the seller 

knew or should have been aware of the standards because of "special circumstances" [CISG-online Case no.. 

144 (GER,1995)]. Special circumstances may be present if the seller had a long standing 

business relationship with the buyer [CISG-online Case No. 279 (GER, 1995)] The BGH 

stood by its opinion in later decisions [CISG-online Case No. 999 (GER 2005)], further, 

various supreme courts outside Germany have adopted this opinion [CISG-online Case No. 

387 (USA, 1999); CISG-online Case no. 157 (FRA, 1995)]. 

83. Regulation ML/2010C is not relevant to the DSA pursuant to Art. 35(2). It would be 

difficult for RESPONDENT to comply with a specific public law provision that does not 

exist in Mediterraneo and is only in force in six countries [PO2, p.55,para.7]. CLAIMANT 

did not disclose information regarding the regulation at the conclusion of the contract 

despite having knowledge of the regulation before the contract was signed [PO2,p55, para 8]. 

Moreover, the three exceptions set by the BGH do not apply to the case between the parties 

since (1) no comparable rule exists in Mediterraneo; (2) CLAIMANT did not point out 

regulation ML/2010C to RESPONDENT; (3) RESPONDENT should not have been 

aware of the regulation where no special circumstances were present at the case at hand. 

Even if the parties concluded previous contracts in the past, regulation ML/2010C would 

still be irrelevant since the previous contracts were concluded in 2003 and 2006; before the 

regulation came into force in Equatoriana in 2010 [PO2, p.55, para.6]. 

84. In conclusion, RESPONDENT was not required to investigate specific public law 

regulations in Equatoriana despite CLAIMANT’s assertions. 

(3)CLAIMANT could not have Reasonably Relied on RESPONDENT’s Skill and 

Judgement 

85. RESPONDENT shall demonstrate how it was not required to comply with regulation 

ML/2010C since CLAIMANT did not reasonably rely on RESPONDENT’s skill and 

judgement by virtue of Art. 35(2)(b) CISG. 

86. Irrespective of whether the buyer has informed the seller or not about the public law 

regulations, Art. 35(2)(b) would not be triggered if the buyer did not rely or it was 

unreasonable for him to rely on the seller’s skill and judgement [Bianca, p.275]. Courts have 

explained that in the instance where the buyer is an experienced importer of goods, he is not 
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deemed to have relied on the seller’s skill and judgement since the buyer possessed skill 

concerning and knowledge of the goods equal to or greater than that of the seller [CISG-

online Case no. 2113 (NZL, 2010); CISG-online Case no. 1447 (GER, 2006)]. Another court 

explained “reliance” in a sense that a buyer cannot reasonably rely on the seller’s knowledge 

in a case regarding the public law requirements in the buyer’s country unless the buyer 

pointed such requirements out to the seller [CISG-online Case no..144 (GER,1995)]. 

87. RESPONDENT cannot be held liable since it was unreasonable for CLAIMANT to have 

relied on RESPONDENT’s skill and judgement. This is due to the fact that CLAIMANT is 

a highly specialized manufacturer of fan blades incorporated in Equatoriana [RFA,p3, para 

1] while RESPONDENT is a medium sized manufacturer of jet engines incorporated in 

Mediterraneo [RFA, p3, para 2]. Thus, CLAIMANT is more experienced than 

RESPONDENT. CLAIMANT has possessed greater knowledge of regulation ML/2010C 

or at least was expected to have possessed greater knowledge of the regulation. The main 

reason behind that is, in December 2009, at a time where there was no contractual 

relationship between the parties, ML/2010C had been covered considerably in Equatoriana 

where it had been criticized by leading business associations. On the other hand, news in 

Mediterraneo only reported that Equatoriana took actions against money laundering [PO2, 

p.55,para 7]. Thus, CLAIMANT as a highly specialized manufacturer of fan blades was 

reasonably expected to have greater knowledge of the regulation. However, CLAIMANT 

only learned about the contents of the regulation in May 2010 when a payment between 

CLAIMANT and another corporation was deduced from the levy [PO2, p.55, para 8]. It 

would be unreasonable for CLAIMANT to rely on RESPONDENT, a less experienced 

corporation with a place of business outside Mediterraneo if CLAIMANT itself had no 

knowledge of the regulation until May 2010. Finally, there is no evidence of CLAIMANT 

pointing regulation ML/2010C to RESPONDENT. Consequently, CLAIMANT cannot 

rely on RESPONDENT’s skill and judgement. 

88. To conclude, it was unreasonable for CLAIMANT to rely on RESPONDENT’s skill and 

judgement. As a result, RESPONDENT is not liable in this case. 

ii. Art. 35 (2)(a) CISG exempts RESPONDENT from complying with regulation 

ML/2010C 

89. The standard set in Art. 35(2)(a) imposes an obligation on the seller to deliver goods that are 

“fit for the purposes for which goods of the same description would ordinarily be used" scholars in addition 

to courts have later explained the purpose behind the wording of Art. 35 (2)(a) and have 

agreed that the fitness of goods for ordinary use is determined in accordance with the 
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standards of the seller’s place of business. Following this logic, the seller is not expected to 

be aware of the standards and specific requirements in other countries, specifically, the 

buyer’s country, unless it was unreasonable for the seller to be unaware of such standards 

[Bianca,p. 275;CISG-online Case No. 144 (GER, 1995)]. 

90. The situation between the parties is comparable to the application of Art. 35(2)(a), by virtue 

of an analogous application. Considering that Art. 35(2)(a) governs the delivery of goods 

which is a crucial aspect to contractual performance [uncitral digest], the payment of the price 

should be treated the same [ibid.]. RESPONDENT transferred the payment to CLAIMANT 

where it was unaware of regulation ML/2010C. No comparable regulation exists in 

Mediterraneo or any other country known to RESPONDENT [Ans. to RFA,p.26, para 19]. 

RESPONDENT was not reasonably expected to be aware of regulation ML/2010C since 

the past contracts between the parties were not affected by the regulation. 

91. To conclude, RESPONDENT has complied with Art. 35(2)(a), exempting it from bearing 

the levy and complying with regulation ML/2010C. 

B. The Parties Agreed to Fix the XRT for the Blades. 

92. In the following, RESPONDENT shall prove that a fixed XRT was agreed for the blades 

for two reasons. First, it reflects the practice which the parties have established between 

themselves (1). Second, the parties modified the DSA to explicitly apply a fixed XRT (2).   

1. Applying a Fixed XRT to the Blades Reflects the Practices the Parties Have 

Established Between Themselves 

93. In the following, RESPONDENT will show that CLAIMANT must bear the currency risk 

in the DSA as it reflects the practice which the parties have established between themselves 

(a). If CLAIMANT did not want to bear the currency risk in the DSA, it should have 

expressly excluded it (b). 

a. CLAIMANT Bearing the Currency Risk is a Practice Which the Parties Have 

Established Between Themselves 

94. CLAIMANT submits two cases in attempting to portray the prerequisites of practices under 

Art. 9 [CLAIMANT’s Memo, p. 23, para. 116, et seq.]. In the following, RESPONDENT shall 

prove that CLAIMANT’s portrayal of the prerequisites is inaccurate (i). Further, 

RESPONDENT shall prove that the requirements of Art. 9 CISG have been met (ii). 

i. CLAIMANT’s Submissions Regarding Established Practices are Inaccurate 

95. CLAIMANT has provided two cases that address the conditions for established practices 

under Art. 9(1). However, the first case actually supports RESPONDENT’s position. 

Further, the facts of the second case fundamentally differ from the facts of the case at hand. 
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96. From the first case, CLAIMANT quotes that “Practices in the meaning of Art 9(1) require a 

conduct regularly observed between the parties and thus requiring a certain duration and frequency.... Such 

duration and frequency does not exist where only two previous deliveries have been handled in that manner. 

The absolute number is too low.”[Pizza Cartons Case (Pace)].  

97. However, in the Pizza Cartons case, the court found that no practice was established 

“because the granting of a credit on only two occasions during a longer business relationship did not suffice to 

establish a practice” [Pizza Cartons case (Unilex); emph. added]. The length of the relationship was 

stressed in the court’s portrayal of the facts as it stated that “The seller has been delivering ... to 

the buyer for quite some time” [Pizza Cartons Case (Pace)]. Additionally, the court reasons that “A 

different assessment would only be possible if damages had only occurred in three or four deliveries - or if the 

business relationship had commenced only recently.”[Ibid.; emph added]. Thus, the court clearly 

identifies the missing requirements for practices, as it proposes that a different assessment 

would be possible in two scenarios. First, if the parties’ dealings have occurred over the 

same period of time and with the same number of dealings but the conduct was observed in 

more than two of those dealings. And second, if the conduct was repeated twice but the 

relationship of the parties had “commenced only recently” which means that the parties 

have had a lower number of dealings. Therefore, from those hypothetical scenarios, one can 

clearly conclude that the court found two deliveries were insufficient only because of their 

relation to the length of the relationship and specifically in relation to the amount of 

deliveries that were not handled in accordance with the practice [emph. added]. Considering 

that the XRT favoring RESPONDENT was applied in every single transaction prior to the 

one at hand, the court’s reasoning becomes undoubtedly in favor of RESPONDENT’s 

position and in turn, rendering CLAIMANT’s quote out of the context of the decision.  

98. From the second case, CLAIMANT submits that the court decided that practices require 

more than two contracts. However, the party claiming that a practice was established relied 

on two invoices that were sent on the same day [White Urea case]. The court dismissed the 

claim under the premise that “both of the invoices, which were sent on the same day, obviously referred 

to one single transaction concerning two shipments.”. The court further reasoned that even if the two 

invoices were regarded as two separate transactions, the requirements of  Art. 9 are certainly 

not fulfilled when the practice is “limited to two simultaneously-executed contracts” [Ibid.]. Thus, it 

is clear that the condition of the duration of the conduct was not fulfilled where the conduct 

was observed in only one transaction, nor was it fulfilled by two contracts executed on the 

same day. This lack of duration is far from present in the case at hand, as the practice was 

established in two separate transactions with two years between them.  
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99. In conclusion, the decision of the court in the Pizza Cartons Case actually shows that two 

transactions could be enough to establish practices, and thus CLAIMANT’s quote is out of 

the context of the decision. As for the White Urea case, it is inapplicable because the facts 

of that case are fundamentally different from the case at hand.  

ii. CLAIMANT Bearing the Currency Risk of the Transaction is a Practice the Parties 

Have Established Between Themselves 

100. In addition to CLAIMANT’s submitted cases, examining other case law will show that the 

requirements of Art. 9 CISG have been met in this case. Thus, CLAIMANT bearing the 

currency risk is a practice which the parties have established between themselves. 

101. A court found that a conduct that had occurred twice within the parties’ relationship was 

sufficient to become an established practice [Cutlery case]. Additionally, it found that for the 

application of Art. 9, “it must be established that similar situations have always been handled by the 

parties in the same manner and that this has never given reason for complaint by either party” [Ibid.].   

102. The Austrian Supreme Court found that intentions of one party that are expressed in the 

preliminary business conversations, even if not expressly agreed upon by the parties, can 

become established practice in accordance with Art. 9 and thus can be binding to the parties 

in their first contract. [Propane case, p.162].  

103. The decision in the Propane case [supra. para.102], was quoted in another Austrian Supreme 

Court decision in 2005 [Tantalum Case]. In the course of proceedings, the lower court found 

that a practice had been established, the appellate court confirmed the decision but however 

declared that revision by the Supreme Court was appropriate because there was no Supreme 

Court ruling on the question of whether practices could be established “after only two or three 

business transactions if their inclusion was not spoken of or negotiated either before or at the commencement 

of the first business transaction.”[Ibid.].  

104. The Supreme court deemed the revision improper because that question “can typically only be 

judged according to the criteria of the individual case, and thus depends heavily upon the individual facts, the 

question viewed by the appellate court as appealable cannot be answered generally” [Ibid.]. Additionally, it 

confirmed the lower court’s findings, where it explained that “Practices are conduct that occurs 

with a certain frequency and during a certain period of time set by the parties, which the parties can then 

assume in good faith will be observed again in a similar instance…” [Ibid.]. The court then quotes the 

decision in the Propane case, specifically stating that even notions at the outset of a business 

relationship can become practices in the sense of Art. 9 [Ibid.]. Thus, the Supreme court was 

decisive in three issues. First, it set forth an important precedent regarding past practices as 

it found that the issue of whether two or three occurrences were enough to establish a 
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practice in the sense of Art. 9 can only be answered through examining the facts of each 

case individually, and no general answer can be given by the Supreme court making it a 

factual matter rather than an arbitrary legal matter. Second, it provided guidance regarding 

the requirements of past practice under Art. 9. Third, it has affirmed the solidity of the 

decision in the Propane case by quoting it in its own decision.  

105. Applying the mentioned case law shows that some courts have deemed two transactions as 

sufficient to establish practices as shown in the Cutlery Case, and other courts saw to the 

contrary. The fundamental rule established in the Tantalum Case is that the assessment of 

whether or not practices have been established cannot be done generally by setting an 

arbitrary number, it rather depends on the individual facts of each case. Moreover, even 

notions at the outset of a business relationship can become established practices.  

106. Further, the facts of this case show that the parties’ relationship commenced before the 

conclusion of the TRF 155-II contract in March 2003 and the performance of the TRF 163-

I contract in May 2008 [PO2, pp.54-55, para. 5]. Thus, since the parties’ prior contracts were 

carried out within five years, it is clear that the duration in which the conduct was observed 

is sufficient in accordance with the Tantalum, Pizza Cartons and White Urea case decisions, 

in addition to CLAIMANT’s cited scholarly opinion. During those five years, the XRT was 

not discussed at the time formation of any contract between the parties where it was made 

known to them by the tax optimization strategy that CLAIMANT shall bear the currency 

risk no matter in what direction the XRT fluctuates [Ibid.]. Therefore, the conduct of 

CLAIMANT bearing the currency risk has been regularly observed by the parties 

throughout their course of dealing. The desired frequency is embodied in the two 

transactions and specifically where each of them were handled in the exact same manner. 

The intensity of the conduct was demonstrated in the TRF 155-II contract where a 

difference of 0.03 EQD caused CLAIMANT to lose 369,000.0 EQD, yet it accepted the 

conduct with no objections [Ibid.] in turn fulfilling the condition set forth by the Cutlery 

case. Further, the record does not show a single instance where CLAIMANT made any 

objections regarding its currency risk exposure throughout the parties’ whole relationship. 

107. Further, the requirement of reliance set forth in the Tantalum Case was fulfilled where 

RESPONDENT has relied in good faith that the practice would be upheld in the DSA 

where in 2009 EISA made it specifically known to CLAIMANT that “de-risking” 

RESPONDENT in any following transaction between the parties was extremely necessary 

to make it attractive to potential buyers [RE 1, p.27]. Therefore, upholding the established 

practice was of material significance in the current transaction, and CLAIMANT had 
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knowledge of it. RESPONDENT’s reliance was bolstered further when it requested a 

maximum price as it was in a dire need of stability in the price since the requested maximum 

price would serve as a basis for the calculation of the price of the jet engine to be sold to 

Earhart. As a manufacturer of jet engine parts, CLAIMANT was obviously aware that the 

blades were only one of many components of the engine, it was additionally explicitly stated 

in the DSA [EC1, p.9]. Thus, it was important that any risk factor that could cause an 

increase the price of the components be managed even if the price doesn’t exceed the 

maximum price, because the offer to Earhart is based on the prices of all components, it 

was actually calculated at a lower amount than the worst case scenario prices for all 

components [RE 5, p.31]. Hence, if the prices for all the components reached their 

corresponding maximum prices, RESPONDENT would sell the engine at a loss. In 

consequence, the prices for each component had to be less than the maximum price in 

order for RESPONDENT to profit from the sale. CLAIMANT has confirmed that the 

flexible price structure was devised to ensure that both parties would generate a profit from 

the overall transaction [RFA, p.4, para. 5]. Additionally, RESPONDENT was sold to 

SpeedRun two days after the DSA was concluded, thus the transaction with Earhart was 

logically of supreme importance to the acquirer, SpeedRun. Thus, losing or not profiting 

from the transaction would not only damage RESPONDENT, but SpeedRun as well. 

Therefore, since CLAIMANT knew EISA’s request in the 2009 meeting to “de-risk” 

RESPONDENT was to make it attractive for potential acquirers [RE 1], it was obvious that 

“de-risking” RESPONDENT was to be done in any contract concluded before its sale 

which specifically includes the DSA. 

108. In conclusion, the parties’ course of dealing shows that CLAIMANT consistently bore the 

currency risk of each transaction for a period exceeding 5 years. Further, RESPONDENT 

had in good faith relied on such conduct when calculating its offer to Earhart where it had a 

major effect on its earnings from the overall transaction and all to CLAIMANT’s 

knowledge.  Thus, the requirements of established practices have indeed been met in the 

current case. In consequence, CLAIMANT is bound to the established practice and in turn 

must bear the currency risk of the current transaction. Thus, a fixed XRT must be applied. 

b. By Failing to Expressly Exclude the Established Practice From the DSA, 

CLAIMANT Has Agreed to Bear the Currency Risk 

109. If CLAIMANT did not want to bear the currency risk of the sale, it should have expressly 

excluded that past practice from the contract. 



Memorandum for RESPONDENT                                             

21 

 

110. Scholarly opinion and case law show that if a party does not want to be bound by the past 

practice in a subsequent contract, it must expressly exclude it from that contract [Bonell, 

p.106 ; CISG-online Case no. 653 (USA, 2002), p.282]. Art. 9 precludes a party to act in 

contradiction with the practices which it and the other party have established between 

themselves [CISG-online Case No. 857(SUI, 2003), pt. bb) ; Ferrari/Flechtner/Brand, p.196]. This 

is derived from the principle of good faith and shall prevent a party from suddenly acting 

inconsistently within an established business relationship [Ibid.]. However if a party wishes 

to not be bound by such practices, it can expressly exclude it from the contract rendering 

the reliance unreasonable [Ferrari/Flechtner/Brand, p.196; Honnold, p. 126, sec. 116 (2)].  

111. Thus, if CLAIMANT did not want to bear the currency risk of the transaction, it should 

have expressed its intent. The record does not show that CLAIMANT has expressly 

excluded the practice from the DSA. In consequence, CLAIMANT’s silence regarding the 

practice precludes it from deferring from it, since RESPONDENT has in good faith relied 

on the practice in its calculation of its price offer to Earhart, and in the potential income 

shown to SpeedRun as it acquired RESPONDENT after the DSA was signed.  

112. In conclusion, CLAIMANT is bound by the established practice, thus, a fixed XRT must be 

applied. 

2.  The Parties Modified the DSA to Apply a Fixed XRT to the Whole Agreement 

113. In the following, RESPONDENT shall show that the CISG views the addendum as a 

modification of the DSA (a), and consequently how an addendum must be done by 

interpreting the offer to modify, and the acceptance (b). Further, RESPONDENT shall 

show that its offer to modify included applying a fixed XRT provision for the blades (c), 

and in turn CLAIMANT accepted the fixed XRT provision for the whole contract (d).   

a. The Addendum is a Modification of the DSA and Not a Separate Agreement 

114. According to the CISG, the parties’ decision to incorporate the sale of the clamps into the 

DSA is a modification of the contract. 

115. Art. 29 (1) CISG governs modifications, where they may be done by the mere agreement of 

the parties. The legislative history of the Art. shows that modification may be done by 

addition [Secretariat Commentary, p.28, para. 4,5]. That view is also shared by scholarly writings 

[Schwenzer/Fountoulakis, p.197, para. 1].  

116. Consequently, according to Art. 29, an addendum is a modification by addition. Therefore, 

contrary to CLAIMANT’s submissions [CLAIMANT’s Memo, pp. 18,20, para. 95,99], 

RESPONDENT suggested that the clamps should be regulated in an addendum rather than 

a separate agreement [RE2, p.28], and CLAIMANT accepted linking the clamps agreement 
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to the DSA [RE4, p.30]. Nowhere in the record is it indicated that the parties subjectively 

intended for the clamps to be a separate agreement, any argument as to the presence of a 

certain intent must be proven in accordance with Art. 8 [supra, para.20]. Thus, since 

contracts may be modified by addition under Art. 29, an addendum would be a modification 

and not a separate agreement, unless CLAIMANT can prove that the parties intended 

otherwise.  

117. In conclusion, the parties chose the route of modifying the DSA to include the sale of the 

clamps by an addendum rather than entering into a separate agreement. Thus, unless 

CLAIMANT proves that the parties intended otherwise, the addendum must be considered 

as a modification of the DSA.  

b. For the Purpose of Interpretation the Addendum is Considered as the Product of the 

Offer to Modify the DSA and the Acceptance. 

118. The addendum is considered an agreement between the parties to modify the DSA through 

offer and acceptance. To interpret the intent the parties had when modifying the DSA, the 

offer and acceptance must both be interpreted. 

119. The modification of a contract can be done by the mere agreement of the parties [CISG, 

Art. 29 A]. Courts have applied the offer and acceptance paradigm to proposals to modify 

an existing contract [CISG-online Case No. 143 (GER, 1995); CISG-online Case No. 227 

(SUI,1996); CISG-online Case No. 415 (SUI, 1998) ; CISG-online Case No. 127 (GER, 1994)]. 

The same view is found in scholarly writings [Schlechtriem, p.80, f); Schwenzer/Fountoulakis, p. 

198]. According to legislative history [Secretariat Commentary, p.18, para. 2], case law [ICC Case 

No. 7331 (1994); Crudex Chemicals v. Landmark Chemicals.; CISG-online Case No. 628 (SUI, 

2000)], and scholarly writings [Farnsworth, p.95, 1.1; Honnold, p.115], Art. 8 applies to the 

interpretation of a contract when it is embodied in a document. However, since the wording 

of Art. 8 CISG seems to only deal with unilateral acts, care must be taken when applying it 

to interpret a contract. The Secretariat’s Commentary on the Draft CISG explains that to 

apply the art. to interpret contractual provisions, the contract is considered the product of 

two unilateral acts, i.e. an offer and an acceptance [Secretariat Commentary, p.18, para. 2].  

120. Applied to this case, the addendum is to be considered as modification of the DSA [CE 2, 

p.11]. Such modification is the product of an offer and an acceptance. The offer is embodied 

by the email in ER 2 [p.28], and subsequently the acceptance is embodied by the email in ER 

4 [p.30]. In consequence, the offer was made by RESPONDENT, thus, it should be 

interpreted according to its intent where CLAIMANT could not have been unaware of it or 

according to the understanding of a reasonable person in CLAIMANT’s position. 
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Subsequently, the acceptance was stated by CLAIMANT and should be interpreted 

according to its intent where RESPONDENT could not have been unaware of it or 

according to the understanding of a reasonable person in RESPONDENT’s position. 

121. In conclusion, the addendum was a modification of the DSA done through a new 

agreement entailing RESPONDENT’s offer to modify in ER 2 [p.28] and CLAIMANT’s 

acceptance in ER 4 [p.30]. Thus, the interpretation of the addendum and specifically the 

fixed XRT provision must be done to both the offer to modify and the acceptance. 

c. The Fixed XRT Provision in the Offer to Modify the DSA Applies to the Whole 

Modified Agreement 

122. In the following, RESPONDENT shall prove that it intended to also fix the XRT for the 

blades in the addendum. First RESPONDENT shall resort to para. 1 of Art. 8 (i), and 

subsequently, para. 2 (ii). 

i. CLAIMANT Knew and Could Not have been Unaware That the Fixed XRT 

Provision in the Offer to Modify the DSA Applies to the Whole Modified Agreement 

123. CLAIMANT has submitted that it did not know and could not have been aware of 

RESPONDENT’s intent to apply a fixed XRT to the clamps [CLAIMANT’s Memo, p.18, 

(a)]. This submission is based on the claims that that the negotiation of the addendum was 

limited to the sale of clamps because RESPONDENT did not express its intent to “amend 

the existing agreement”[CLAIMANT’s Memo, p.18, para 93, et seq.].  In the following, 

RESPONDENT shall prove that CLAIMANT’s application of Art. 8(1) CISG is flawed (1). 

Subsequently, RESPONDENT shall prove that correctly applying Art. 8 to the facts of the 

case will show that CLAIMANT could not have been unaware of RESPONDENT’s intent 

to fix the XRT for the whole modified agreement (2).  

(1) CLAIMANT’s Application of Art. 8(1) to the Facts of the Case is Flawed 

124. CLAIMANT’s application of Art. 8(1) was flawed as it excluded the clearly phrased offer to 

modify the DSA from the negotiations as a circumstance that needs to be considered. 

Additionally, CLAIMANT wrongly assumed that Art. 8(1) requires the expression of intent. 

125. Art. 8(3) CISG invites the Tribunal to examine the circumstances surrounding the statement 

made by RESPONDENT in order to determine its intent. But according to the legislative 

history of Art. 8, the words of the statement must be examined first and before any other 

circumstance [Secretariat Commentary, p.18, para 5]. In this context, the wording chosen by the 

party making a conduct as well as the systematic context are of particular relevance under 

Art. 8(3) [Kessel in: Schlechtriem/Schwenzer, margin no. 40]. Consequently, when one party clearly 

expresses its intent through a statement, the addressee cannot pretend to have insufficient 
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knowledge of that intent [Enderlein/Maskow, p.63, 3.1]. A court has stated that the wording 

chosen in a written contract and the systematic context were of particular relevance and 

should first be considered [CISG-online Case No. 1739 (SUI, 2008)]. Another court explicitly 

gave priority to the wording of the statement over the circumstances found in para C of art 

8. [CISG-online Case No. 857 (SUI, 2003), pt. bb)] However, the intent of a party in 

accordance with Art 8 A also extends to when the party has disguised its intent as long as 

the recipient knew or could not have been aware of that intent [Enderlein/Maskow, p.63, 3.1]. 

126. Therefore, CLAIMANT basing its argument on the allegation that RESPONDENT did not 

express its intent to “amend the existing agreement” is invalid and the reasons are threefold 

[emph. added]. First, by deciding to include the sale of the clamps into their contract, the 

parties agreed to modify the existing agreement rather than entering into a separate one. 

This entails consequences where any further provisions added may have an effect on the 

whole agreement. Second, the expression of intent is not a prerequisite for Art. 8(1), as even 

a disguised intent of a party must be upheld by the Tribunal as long as the recipient knew or 

could not have been unaware of that intent. Third, CLAIMANT requested consideration of 

the negotiation of the addendum but has neglected the wording of the offer and its role in 

portraying RESPONDENT’s intent. The wording of the offer is the primary indicative of 

RESPONDENT’s intent with the modification of the DSA and, according to the legislative 

history of the CISG and case law, should be considered before any other circumstance. 

Even when moving on to the negotiations, the offer to modify the DSA was the first time 

any discussion of the terms of modification was done, since the phone call was limited to 

informing CLAIMANT of RESPONDENT’s need for clamps and a suggestion as to how 

the sale should be regulated between the parties and not to negotiate the provisions to be 

included [PO2, p.57, para.16]. Further, the record does not show any negotiation of the 

provisions of the addendum other than the offer and acceptance. 

127. In conclusion, CLAIMANT’s argument that it did not know or could not have been aware 

of RESPONDENT’s intent because RESPONDENT did not express its intent to “amend 

the existing agreement” lacks factual and legal basis. 

(2) The Correct Application of Art. 8(1) CISG shows that CLAIMANT Could Not Have 

Been Unaware of RESPONDENT’s Intent 

128. The correct application of Art. 8(1) entails two factors. First, as previously proven, the 

words of the offer to modify the DSA must be examined before any circumstance, 

especially since the offer embodies the actual negotiations of the modification of the DSA 
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(a). Second, the objective circumstances surrounding the formation of the addendum must 

be given due consideration (b). 

(a) Examining the Wording of RESPONDENT’s Offer Within its Clear Context Shows 

That CLAIMANT Could Not Have Been Aware of RESPONDENT’s Intent 

129. CLAIMANT has submitted that the term “the agreement” in the offer refers to the addendum 

in isolation [CLAIMANT’s Memo, p.19, para. 99]. To the contrary, RESPONDENT shall 

show how the wording of the offer to modify the DSA clearly portrays its intent to fix the 

XRT for the whole modified DSA.  

130. As previously shown, the legislative history of Art. 8 indicates that the wording of 

statements must be considered for their interpretation before any other circumstance [supra, 

para.124, et seq.]. When a party expresses its intent in a clear statement, the addressee cannot 

pretend to have insufficient knowledge of that intent [Ibid.]. Furthermore, since modification 

can be by addition, an addendum once concluded becomes integrated to the modified 

agreement. This must be considered when interpreting its provisions since “The Convention 

requires that the interpretation take account of the contract as a whole. Individual clauses must be considered 

as an integral part of the contract and are to be interpreted in their context rather than in isolation.” [Kessel 

in: Schlechtriem/Schwenzer, note 29 et seq.]. A court applied this principle when interpreting an 

annex to a sales contract, consequently concluding that an additional charge provided in the 

annex was included the price of the items in the contract [Building Materials Case]. Thus, the 

presence of a provision in the annex of a contract did not prevent it from being applicable 

to the price of the items in the contract [Ibid.].  

131. In order to elicit RESPONDENT’s intent behind the fixed XRT provision in the offer to 

modify the DSA [RE 2, p.28], and to determine whether or not CLAIMANT could have 

been unaware of that intent, the meaning of the term “the agreement” must be examined 

within the context of the offer in which it was expressed.  

132. CLAIMANT submits that the term “the agreement” in the offer should be interpreted as a 

reference to the addendum in isolation from the DSA [CLAIMANT’s Memo, p.19, para. 99]. 

However, such an interpretation disregards the context of the term. In the offer, 

RESPONDENT first stated that “the easiest way to regulate the purchase of the clamps is to sign an 

addendum to our Development and Sales Agreement”. Consequently, it is reasonable that 

RESPONDENT would proceed to use a shortened version of the name of the agreement 

instead of stating the whole elongated name throughout the email. Thus, it used the term 

“the agreement” in its subsequent references to the DSA. First RESPONDENT stated “I 

would suggest the following terms to be added by hand to the agreement”. Contrary to CLAIMANT’s 
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allegation, it is clear that “the agreement” within this context does not refer to the addendum, 

but rather to the DSA. The term was mentioned again within the proposed text of the 

addendum, where RESPONDENT states, “The exchange rate for the agreement is fixed to....”. The 

exact identical term was used again, thus, the context in which RESPONDENT first used 

the term “the agreement” shows that, absent any indication to the contrary, RESPONDENT 

is also referring to the DSA as a whole. This is further confirmed when RESPONDENT 

used an emphasis by capitalizing the word agreement when it referred to a specific part of 

the modified agreement, by stating that other terms governing the sale of clamps are “as per 

main Agreement”. In any event, contrary to CLAIMANT’s allegation, it could not have been 

unaware that the term “the agreement” cannot possibly be a reference to the addendum. 

133. Additionally, the provision must be interpreted in light of the modified DSA as a whole and 

not in isolation as shown in the Building materials case where the presence of the fixed XRT 

in an annex or an addendum does not prevent it from being applicable to the whole 

contract especially where it remains unproven that the parties intended for the addendum to 

be a separate agreement.  

134. In conclusion, the wording of the offer to modify the Development and Sales Agreement 

shows that RESPONDENT intended to fix the XRT for the agreement, and that 

CLAIMANT could not have been unaware of that intent. 

(b) The Circumstances Surrounding the Addendum Support RESPONDENT’s Position 

135. The relevant circumstances of the case show that CLAIMANT could not have been 

unaware of RESPONDENT’s intent to fix the XRT for the blades. 

136. Art. 8(1) CISG shows that the offer must be interpreted according to RESPONDENT’s 

intent where CLAIMANT knew or could not have been unaware of that intent. Para.(3) of 

Art. 8 sets forth some of the relevant circumstances that need to be considered when 

applying the preceding paragraphs. Those circumstances include the negotiations and 

established practices [Art. 8(3), CISG]. Additionally, the actual intent can be construed on 

the basis of the parties' interests, and the purpose of the contract [Kessel in: 

Schlechtriem/Schwenzer, margin no. 12 ].  

137. In the current case, the negotiation of the addendum was done through the offer and 

acceptance emails. As already proven, the offer was clear and unambiguous in its wording, 

and CLAIMANT could not have been unaware of RESPONDENT’s intent to apply a fixed 

XRT for the blades. Further, the practice established between the parties must be 

considered when interpreting the offer. Since CLAIMANT had always borne the currency 

risk in previous transactions to no complaint, and since CLAIMANT has not expressly 
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excluded the practice from the DSA, it should come as no surprise that the fixed XRT 

provision extends to the blades as well. Even if the wording of the offer was unclear, 

CLAIMANT should have inquired about any ambiguities before it accepted the offer given 

its obligation to expressly exclude the established practice from the DSA if it did not want 

to bear the currency risk. Even if the negotiators had not remembered the 2009 meeting 

when negotiating the DSA, the explicit reference to a fixed XRT in the addendum should 

have been sufficient to at least prompt inquiries regarding any ambiguity. 

138. Additionally, it was made clear to CLAIMANT during the negotiation of the DSA that 

RESPONDENT needed to reduce its currency risk in the DSA for potential acquirers [RE 

1, p.27]and that RESPONDENT based its calculation of the offer to Earhart on the items 

in the DSA [RFA, p.4, para. 5]. Therefore, those two facts along with the established 

practice show that CLAIMANT could not have been aware of RESPONDENT’s intent. 

Notwithstanding that the purpose of the contract was stated explicitly in the DSA, where it 

is shown that fan blade was to be jointly developed “for inclusion into the Buyer’s JE 76/TL14b 

jet engine to be used for the new Earhart signature executive line 100 business jet. ” [CE2, p.9, sec. 2, 

para. 2]. Thus, as shown by scholarly opinion, RESPONDENT’s interest and the purpose of 

the contract must be included in construing its intent.   

139. In conclusion, CLAIMANT could not have been unaware of RESPONDENT’s intent 

behind the offer due to the clear wording, the established practice, negotiations, 

RESPONDENT’s interest, and the purpose of the contract. Further, since CLAIMANT 

was obligated to exclude the practice from the DSA if it did not want to bear the currency 

risk, the explicit mention of a fixed XRT should have lead it to inquire about the provision.  

ii. Alternatively, Applying Art. 8(2) CISG  Shows That the Offer to Modify the DSA 

Fixed the XRT for the Whole Modified Agreement 

140. Para. (2) of Art 8. requires the Tribunal to hypothesize a reasonable person of the same kind 

as the other party would have had in the same circumstances [Farnsworth, p.99, sec. 2.4]. A 

person of the same kind of a party could be a person with a certain linguistic background or 

technical skill. And examples of the circumstances could be knowledge of prior dealings and 

negotiations between the parties, and awareness of world markets and events [Ibid.]. A court 

concluded that even though the contract stated a certain capacity of the sold machine, the 

buyer was not entitled to expect the machine to reach that capacity without enhancement. 

The reason was because a person of the same kind of the buyer is an “expert” and knew it 

wasn’t offered a new machine [CISG-online Case No. 628 (SUI, 2000)]. The court further held 
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that it was up to the buyer to inform itself about the operation and equipment of the 

machinery [Ibid.]. 

141. In the current case, a reasonable person of the same kind as CLAIMANT is a highly 

specialized manufacturer of aircraft parts who is a leader in its field as it was the only 

manufacturer capable of meeting RESPONDENT’s demands for the fan blades [RFA, p.4, 

para. 3]. It is also engaged with a lot of international customers as evidenced by the DSA, 

and the two contracts with JumboFly, and JetPropulse. The price in those two contracts 

exceeded 2 million US$ [PO2, p.55, para. 8; CE 8, p.17]. Additionally, CLAIMANT incurs its 

costs in EQD while the aircraft industry contracts are normally denominated in US$ [PO2, 

p.57, para. 14]. Notwithstanding that CLAIMANT has employed a CFO with a background 

in finance a year before the DSA was concluded [CE9, p.50]. All those facts show that 

CLAIMANT is logically had to be an expert in currency risk in order to avoid huge losses 

due to currency fluctuation. It was specifically aware of such risks as its earnings are largely 

affected by the fluctuation of the EQD as was the case with the TRF 155-II where applying 

the XRT more favorable for RESPONDENT resulted in the loss of 369,000.0 EQD for 

CLAIMANT [PO2, p.54, para.5].  

142. The circumstances which the hypothetical reasonable person would infer its interpretation 

from must include all the information available to CLAIMANT while reading the offer. 

CLAIMANT knew of the established practice where it bore the currency risk of each prior 

transaction. CLAIMANT also knew that RESPONDENT was in dire need to uphold the 

practice in the DSA since EISA specifically told CLAIMANT to help “de-risk” 

RESPONDENT [RE 1]. CLAIMANT itself has submitted that the purpose of the price 

structure was to make sure both parties profit from the overall transaction [RFA, p.4, para 

5]. Given that the blades are only one of multiple components of the engine, it was crucial 

for RESPONDENT to reduce the risks in each component in order to not lose on the 

overall transaction. In that context, RESPONDENT further relied on the established 

practice to eliminate any currency exposure from the price of the blades.  

143. Therefore, it was reasonably predictable that RESPONDENT would require a fixed XRT 

for the blades. Considering the clear wording of the offer, a reasonable person would have 

understood that the XRT in the addendum was fixed for the blades as well. Even if there 

were any ambiguities in the offer, the established reasonable person would at least inquire 

about them considering the 2009 meeting and the established practice. Further, the same 

reasonable person would have had the foresight to inquire about who bears the currency 

risk, especially since that was the norm in the aircraft industry [PO2, p.56, para.13]. 
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144. In conclusion, a reasonable person of the same kind as CLAIMANT is an internationally 

active corporation that has, by virtue of its book keeping currency, extensively deals with 

currency risk. In addition to being an employer of a CFO with a background in finance. 

Considering all the information available to it regarding “de-risking” RESPONDENT, and 

the reliance on the price of the blades in the calculation of the offer to Earhart, such 

reasonable person would have undoubtedly understood that the provision fixed the XRT 

for the blades as well. Even if that is not the case, a reasonable person would have at least 

inquired about any alleged ambiguities. 

d. CLAIMANT has Accepted a Fixed XRT For the Blades Since it Has not Met its 

Burden of Proving that its Acceptance was Limited to the Clamps 

145. As previously shown, CLAIMANT’s acceptance is the second unilateral act that leads to the 

conclusion of the addendum. Thus, to interpret the addendum, the acceptance too must be 

interpreted under Art. 8 [supra, para 118, et seq.]. CLAIMANT infers that its intent behind 

accepting the fixed XRT provision of the offer was limited to the clamps from its CFO’s 

assessment that Ms. Beinhorn would not have agreed to a fixed XRT for the blades 

[CLAIMANT’s Memo, p.20, para. 102; EC9, p.50].  

146. In order for that the acceptance to be interpreted according to CLAIMANT’s intent, 

CLAIMANT must prove that RESPONDENT knew or could not have been aware of that 

intent. If that is not possible, then CLAIMANT must prove that a reasonable person would 

have understood that intent [Art. 8 CISG]. As previously shown in this memo, a party which 

wants to derive beneficial legal consequences from a legal provision has to prove the 

existence of the factual prerequisites of that provision [supra, para. 20].  

147. Thus, since CLAIMANT asserted that its acceptance of a fixed XRT only referred to the 

clamps, it bears the burden of proving that the factual prerequisites of Art. 8 support that 

assertion. Any intention CLAIMANT had is irrelevant unless RESPONDENT knew or 

could not have been aware of it. Otherwise, a resort to the objective approach of para 2 

would lead to the examination of the wording of the acceptance under the surrounding 

circumstances from the perspective of a reasonable person. In that context, a conversation 

between CLAIMANT’s COO and CFO, and especially the CFO’s conclusion as to what 

was on the CFO’s mind, has no legal consequence regarding the interpretation of the 

acceptance since the record does not show where any parts of that discussion was made 

known to RESPONDENT at any point. To the contrary, CLAIMANT’s wording in the 

acceptance shows that CLAIMANT generally accepted a fixed XRT without specifying a 

particular item as it simply replied “I also agree to the fixed exchange rate” [RE 4, p.30]. As 
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already proven in this memo, the offer clearly extended to the blades [supra, para.128, et seq.], 

therefore, absent any ascertainable indication to the contrary, CLAIMANT’s acceptance 

binds it to a fixed XRT for the blades. As also proven in this memo, CLAIMANT was 

under an obligation to explicitly exclude the established practice from the DSA [supra, para. 

109, et seq.]. Consequently, since CLAIMANT did not express its objection to the practice, 

its silence must be construed as acceptance of the fixed XRT provision. 

148. In conclusion, CLAIMANT has neither met its burden of proving that RESPONDENT 

knew or could not have been aware of CLAIMANT’s intent behind the acceptance, nor has 

it proven that a reasonable person in RESPONDENT’s position would have had that 

understanding. To the contrary, its acceptance email shows that it agreed to a fixed XRT for 

the whole agreement. 

 

III. The Tribunal Has the Power to order Security for Costs 

149. RESPONDENT requested security for the legal costs it will incur in these proceedings. 

However, CLAIMANT submits that the Tribunal does not have the power to order the 

aforementioned security. CLAIMANT further submits that even if the Tribunal does have 

such power, it should not order security [CLAIMANT’s memo, p.3, para.27]. Additionally, 

CLAIMANT reasons that its financial situation will not affect its compliance with the final 

award [CLAIMANT’s memo, p.7, para.39]. 

150. To the contrary, RESPONDENT will show that: First, the Tribunal has the power to order 

SfC (A). Second, CLAIMANT’s financial status justifies ordering SfC (B). 

A. The CAM-CCBC Rules, The UNCITRAL MAL, and International Arbitration 

Practice Grant the Tribunal the Power to order Security for Costs 

151. CLAIMANT argues that the Tribunal does not have the power to order SfC because the 

laws chosen by the parties do not contain an explicit provision empowering it to do so 

[CLAIMANT’s Memo, para. 27]. To the contrary, all those rules grant the Tribunal to order 

interim measures and that includes SfC. 

152. The arbitration clause provides that the arbitration shall be conducted under the CAM-

CCBC rules in line with int’l arbitration practice. Int’l arbitration practice includes various 

practices that have developed in int'l arbitration [Moses]. Additionally, the Parties agreed that 

Danubia is the seat of arbitration where the UNCITRAL MAL is the lex arbitri [CE 1, P.10]. 

153. Art. 8 CAM-CCBC rules empower a tribunal to grant “Provisional Measures”, while Art. 17 

UNCITRAL MAL empowers a tribunal to grant “Interim Measures” and Art. (28) of ICC 

rules allows for “Conservatory and Interim Measures”. Examining scholarly opinion shows 



Memorandum for RESPONDENT                                             

31 

 

that the difference in the terms used does not have any legal consequences, as all those 

terms “are often used interchangeably or in combination, without particular precision.” [Born, p.2428]. 

154. Further, SfC are a related form of interim measures [Born p.2495]. Scholars have stressed the 

importance of SfC as a “proper and potentially valuable interim measure ...” [Redfern/O’Leary, 

p.397]. Additionally, SfC are also considered an interim measure in int’l arbitration practice 

as the CIArb Guidelines regard SfC as “a specific type of interim measure” [CIArb, P.16]. 

155. Therefore, since the Parties’ choice of law includes rules that empower the Tribunal to order 

interim measures, that power extends to SfC as well. That is supported by the judge’s 

decision in Yieldworth v. Arnhold cited by CLAIMANT. CLAIMANT submits that the judge 

dismissed the request for SfC because “in an ordinary arbitration, absent any rules which provide to 

the contrary an arbitrator has no power to order security for costs.” [CLAIMANT’s Memo, p4. Para24.]. 

However, the reason for the judge’s dismissal was that there was no credible evidence of the 

claimant’s inability to pay the costs. Additionally, the judge explicitly stated that had the 

evidence been satisfactory, he would have “exercised his discretion” against granting security 

due to the lateness of the application. [Yieldworth v. Arnhold]. 

156. In conclusion, contrary to CLAIMANT’s claims, the Parties’ choice of law empower the 

tribunal to order interim measures which includes SfC. 

B. CLAIMANT’s Financial Status Justifies the Issuance of an order for Security for Costs 

157. In the following, RESPONDENT will prove that CLAIMANT’s financial status creates a 

necessity for RESPONDENT’s costs to be secured. CLAIMANT’s source of funding for 

the current arbitration may not be available should an adverse costs award be rendered 

against it (1). Consequently, irreparable harm is likely to incur if security for costs is not 

ordered (2), and granting security for RESPONDENT’s costs would not lead to inequality 

between the Parties (3). 

1.    CLAIMANT’s Source of Funding for the Current Arbitration May not be Available 

should an Adverse Costs Award be Rendered Against it 

158. CLAIMANT’s lack of liquidity will likely affect RESPONDENT’s ability to recover the 

costs of these proceedings. 

159. Since the CAM-CCBC does not provide guidance on the specific situations where SfC can 

be granted, a resort to int’l arbitration practice is necessary. It is submitted that granting SfC 

may be appropriate to keep the parties in an equal footing when a party resorts to an outside 

funding arrangement for an arbitration where that arrangement is likely to impact the non-

funded party’s ability to recover costs [ICC rep. Para.90]. Additionally, a tribunal may grant a 

SfC request where the funding agreement did not cover adverse costs and allowed the 
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funder to terminate the agreement at any time [ICCA]. Moreover, a tribunal ordered SfC 

due to inter alia the presence of a third party funder [ICSID no. ARB/12/10]. Therefore, it is 

clear that when a party funds its arbitration through an external source that might not be 

available should an award for adverse costs be rendered against it, an issuance of security for 

those costs becomes justified. 

160. The production of the TRF-305 put a strain on CLAIMANT’s liquidity [EC.6, p.15], thus it 

could not, on its own, afford the costs of the current arbitration proceedings. Therefore, 

CLAIMANT approached multiple funders but was however rejected [PO2, p.59, para.29]. In 

consequence, CLAIMANT was in an urgent need for liquidity. At the same time, 

CLAIMANT had obtained a loan from its parent company for financing the final stages of 

the production of the TRF-305. In the end, CLAIMANT used the liquidity provided by the 

parent company loan [Ibid.]. Therefore, it becomes clear that CLAIMANT resorted to 

money provided from an external source to finance the current proceedings. Further, it is 

unknown whether that source will be available to cover RESPONDENT’s costs. 

161. In conclusion, CLAIMANT’s external source of funding might not be available to provide it 

with liquidity to pay for an adverse costs award, thus, providing a reason for granting SfC. 

2. Irreparable Harm Is Likely to be Inflicted Upon RESPONDENT if its Costs are not 

Secured 

162. RESPONDENT will show the tribunal in the following that first, CLAIMANT’s financial 

situation might force it to declare insolvency (a), and CLAIMANT’S financial status 

changed substantially (b). 

a. CLAIMANT’s Financial Situation Might Force it to Declare Insolvency 

163. CLAIMANT’s financial status indicates that it may be insolvent and that may cause 

irreparable harm to RESPONDENT, as insolvency will make it difficult for 

RESPONDENT to recover all the legal costs it will incur in these proceedings. 

164. A tribunal can base the decision on whether to order security on the likelihood that the 

claimant will be able to pay the respondent’s costs following the award [Hargrove/Liborio, 

p.50]. Inevitably, if the claimant is insolvent, or may become insolvent, there is a greater 

likelihood that it will not be able to pay, thus, ordering security becomes justified [Ibid.]. 

Additionally, one of the tests for ordering SfC requires proof that claimant is unable to 

satisfy an adverse costs award [Darwazeh/Leleu, p.142]. Consequently this test could be 

satisfied by the mere appearance of insolvency [Ibid.]. Thus, it is not necessary that claimant 

is actually insolvent, since the mere possibility of insolvency is sufficient. This deduction is 

supported by Art. 17 (A) UNCITRAL MAL where it requires proof that “Harm not adequately 
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reparable by an award of damages is likely to result if the measure is not ordered.” [emph. added]. The 

WG specifically chose the words “is likely to cause, … harm” instead of “would cause, … harm” 

to account for the fact that, at the time an interim measure is sought, there are often 

insufficient facts known to provide proof that harm will result unless a particular action is 

taken or not taken. [Holtzmann/Neuhaus, P.167] 

165. If CLAIMANT goes insolvent, RESPONDENT will not be able to recover all the legal 

costs it incurred in these proceedings which constitutes to irreparable harm. Further, 

CLAIMANT’s inability to pay for the current proceedings [supra, para.158, et seq.] indicates 

that CLAIMANT might have liquidity issues. Although there was no insolvency proceedings 

initiated against CLAIMANT [PO2, p.60, para.31], RESPONDENT shall show that 

CLAIMANT’s financial situation may force it to declare insolvency. 

166. In conclusion, the Tribunal should order SfC to protect RESPONDENT from any harm 

that could be caused if CLAIMANT becomes insolvent. 

b. CLAIMANT’S Financial Status Changed Substantially 

167. CLAIMANT argued that SfC should not be ordered for two reasons. First, its financial 

situation did not change unexpectedly [CE 9, p.50]. Second, its financial statement shows 

that it has enough assets to comply with an award [Tirana’s memo p.8, para.42]. However, 

CLAIMANT disregards the substantial loss it suffered due to currency fluctuation. 

168. Arbitrators before ordering the posting of security, should be satisfied that there is a serious 

risk that the claimant will be unable to pay the respondent’s costs if the latter succeeds. 

[CIArb SfC, p.7] According to the Swiss and German position, security should be ordered if 

CLAIMANT’s financial situation deteriorated between the date of signing the DSA and the 

date of the arbitration proceedings. [Sandrock, p.25]  Moreover, one of the purposes of SfC is 

to ensure that enforcement of a future award, thus it aims to tackle situations where there is 

a risk of financial deterioration of the party ordered to pay security. [Scherer/Richman, p. 267] 

169. Although CLAIMANT keeps its accounts in EQD, it published its financial statements in 

US$. As the XRT between the EQD and US$ fell from 2.01 to 1.79 in 2014 [PO2, p.56, 

para.12], the value of CLAIMANT’s assets deteriorated accordingly. Consequently, 

CLAIMANT suffered a substantial loss from 2014 onwards, which falls between the date 

the DSA was signed and the date of the arbitration proceedings. 

170. Additionally, most of CLAIMANT’s receivables are denominated in US$ as the aircraft 

industry contracts are usually conducted in US$ [PO2, P.57, Para.14]. That was specifically 

the case for CLAIMANT as all its contracts with RESPONDENT, JumboFly and 

JetPropulse were performed in US$ [PO2, p.55, para. 8 ; PO2, p.56, para 9]. CLAIMANT’s 
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earnings would have to be converted to EQD as it is the currency in which CLAIMANT 

incurs its production expenses and pays its employees [RFA, p.7, para.22 ; EC1, p.8]. 

Therefore, CLAIMANT’s costs which are in EQD remain the same, however its earnings 

have substantially deteriorated. 

171. Further, although CLAIMANT received over 20 million US$ from RESPONDENT in Jan 

2015 [EC, p.12], the money was used to pay back short term bank loans and for the 

development of the TRF-305 [PO2, p.59, para. 28]. CLAIMANT has admitted that the TRF-

305 has put a strain on its liquidity [EC6, p.15], especially since the TRF-305 was meant to 

be completed in 2016 [PO2, p.58, para.27]. The strain has lead its parent company to grant 

CLAIMANT a loan in December of 2015 at an all-time high value of 3 million US$ for the 

development of the TRF-305 [PO2, p.59, para.28]. CLAIMANT’s lack of liquidity becomes 

undeniable given that CLAIMANT used the liquidity provided by the loan to finance the 

current arbitration proceedings [PO2, p.59, para. 29] instead of the development of the TRF-

305 which needed to be urgently completed.  

172. In conclusion, CLAIMANT is clearly lacking in liquidity, and is facing pressure as the TRF-

305 should have been completed in 2016. Thus, it is facing a serious threat of insolvency 

justifying the need for securing RESPONDENT’s costs.  

3. Granting Security for RESPONDENT’s Costs does not Lead to Inequality Between 

the Parties 

173. Granting RESPONDENT’s interim measure request will not lead to inequality between the 

Parties since the Tribunal has the discretion to order RESPONDENT to provide security 

for any costs or damages inflicted on CLAIMANT because of the interim measure. 

174. In the UNCITRAL MAL digest chapter IV sec.3 Art. 17 (e) “The arbitral tribunal may require 

the party requesting an interim measure to provide appropriate security in connection with the measure.” The 

word “in connection with” should be interpreted to assure that interim measures are linked to 

security [WG, A/CN.9/547, para. 94]. Such security does not only cover the potential costs, 

but extends also to “consequential damages to the affected party resulting from imposition of the measure 

against that party” [Holtzmann/Neuhaus, p. 159]. 

175. The same concept is found in int’l arbitration practice as Art. 28 of the ICC rules allow the 

Tribunal to “may make the granting of any such measure subject to appropriate security being furnished by 

the requesting party.” Additionally, Art. 21 (2) of the AAA IDR procedures grant the Tribunal 

the discretion to “require security for the costs of such measures.” 

176. Applied to the case at hand, the alleged inequality between the parties is nonexistent. The 

Tribunal has the power to grant RESPONDENT’s interim measure. It additionally holds 
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the discretion to make the granting of such measure subject to the appropriate security 

which not only would cover CLAIMANT’s potential costs, but would also extend to any 

potential damages. Therefore, should the Tribunal deem the security appropriate, it holds 

the discretion to order it. Thus, the parties are treated in the same manner as both their 

costs may be secured at the Tribunal’s discretion should there be a sufficient reason for such 

security. However, CLAIMANT has not presented why its costs should be secured. 

177. In conclusion, inequality does not exist where the parties are treated in the same manner as 

the Tribunal can order them both to provide security.  

 

REQUESTS FOR RELIEF 

178. In response to the Tribunal’s Procedural Orders, Counsel makes the above submissions on 

behalf of RESPONDENT. For the reasons stated in this Memorandum, Counsel 

respectfully requests the Arbitral Tribunal to find that:  

 

CLAIMANT’s claims are inadmissible as they have been submitted out of time [I]. 

CLAIMANT is not entitled to any additional payment from RESPONDENT [II]. 

The tribunal should order CLAIMANT to provide security for RESPONDENT’s costs [III]. 
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