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IV. Statement of Facts 
 

1. The CLAIMANT (Wright Ltd) is a specialized manufacturer of fan blades for jet 

engines, incorporated in Equatoriana. The RESPONDENT (SantosD) is a 

medium-sized manufacturer of jet engines, incorporated in Mediterraneo. Before 

2010, both the CLAIMANT and RESPONDENT were subsidiaries of Engineering 

International SA, a multinational based in Oceania, and operative in miscellaneous 

fields of engineering. Later on, Engineering International SA sold one of the 

subsidiaries to its parent company Wright Holding Plc and the other to SpeedRun, 

a Private Equity Fund. This was due to the financial crisis that International SA 

went through back in 2008; another reason was to further reduce debts and to 

concentrate on its core business.  

 

2. In January 2010, the RESPONDENT received a notice from Earhart SP 

(hereafter, Earhart), a worldwide operating aircraft manufacturer for a range of 

medium-sized passenger and business jets. Earhart was planning to develop a new 

signature line 100 executive jet and was looking for quotes for the engine for the 

jet. The notice contained detailed requirements as to the performance of the engine. 

Particular focus was put on low fuel consumption and noise reduction. 

 

3. In spring 2010 and after some initial research it became clear to the 

RESPONDENT that the requested specification could not be attained with any of 

its existing engines, and the fan blades available on the market. Consequently, the 

RESPONDENT contacted the CLAIMANT to discuss with the CLAIMANT the 

joint development of a new fan blade based on the CLAIMANT’s newest model, 

TRF 192. The new fan blade was to be included in the RESPONDENT’s new JE 

76/TL14b to be developed for Earhart. 

 

4. In May 2010 both parties were still subsidiaries of Engineering International SA 

and had cooperated on two earlier projects. At the first meeting at the higher 

management level, Ms Fang, the Development Manager responsible for the engine 
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project on the RESPONDENT’s side, and Ms Filmas, a production engineer on 

the CLAIMANT’s side, agreed on the basic principles for the cooperation of both 

parties on this project. Ms Fang made clear that the RESPONDENT had to agree 

at that stage upon a price, which could be used as the basis for a price offer to 

Earhart. Earhart, which was also negotiating with a second possible supplier, 

wanted to sign a contract for the engine in September 2010 with a fixed price. Ms 

Filmas insisted that due to the uncertain costs for the development of a new fan 

blade, the CLAIMANT could not submit to a fixed price yet. Finally, an agreement 

was reached to agree on a price range with different costs, profit elements, and a 

maximum price, which could serve as the basis for the RESPONDENT’s internal 

calculation of its offer to Earhart. 

 

5. In August 2010, the RESPONDENT and CLAIMANT concluded a sale contract 

titled Development and Sales Agreement (hereafter, DSA) (Claimant’s Exhibit 

C2) to jointly develop TRF 192-1 under the technical leadership of Wright Ltd 

(Claimant), with SantosD (Respondent) agreeing to purchase at least 2,000 fan 

blades. The seller (Wright Ltd) agreed to produce and deliver 2,000 TRF 192-I 

swept fan blades by 14 January 2015 (Claimant’s Exhibit C2 – section 3). 

However, at the time of concluding the contract the production cost for the new 

blade was not yet certain. Nevertheless, the RESPONDENT insisted on fixing a 

maximum price to be paid to allow the buyer (SantosD) to make a binding offer, 

including a price for its engine, to Earhart (Claimant’s Exhibit C1).  

 

6. Following the uncertainty about the exact cost of the new fan blade, the parties 

agreed on a flexible price structure, which provided the maximum and minimum 

price to be paid by the RESPONDENT. In a reliance upon good faith, both parties 

came to terms on the flexibility of the price, within the range of US$ 9,975 to US 

$13,125, to ensure that both parties would generate a profit from the overall 

transaction, and that the RESPONDENT could at that stage definitely offer the 

engine at a largely fixed price to Earhart. (Claimant’s Exhibit C2 – section 4). In 

addition, the parties agreed that the price was to be paid using US Dollars 

(hereafter, US $). 
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7. As a comparable model had already been used in their two earlier cooperations, 

the parties merely copied the price mechanism of the earlier contracts, replacing 

the older prices and profit margins with the ones agreed under the DSA. At the 

time of their previous cooperations, there had been no need for the parties to 

regulate explicitly the exchange rate as they belonged to the same group of 

companies. In the end, however, both times the exchange rate at the time of 

contracting was used for the conversion of the cost elements. 

 

8. It was clear for the RESPONDENT that this should be the basis for the present 

cooperation as well as in the DSA. This was especially the case, as in a meeting in 

November 2009 at the premises of Engineering International, which had also been 

attended by the CLAIMANT’s Chief Executive Officer (hereafter, CEO), it had 

been discussed that SantosD should be “de‐risked” to make it more attractive to 

potential buyers (Respondent’s Exhibit R 1). In this context, the reduction of 

currency risk in the existing contracts via the agreement of fixed exchange rates 

had been explicitly mentioned. At the time, there had been no ongoing contractual 

relation between the parties, but it was obvious to the RESPONDENT that the 

same should apply to newly concluded contracts. The mere fact that Engineering 

International had decided in February 2010 to also sell the CLAIMANT does not 

change anything in this regard. 

 

9. At the time of the negotiation of the DSA, the RESPONDENT brought up his 

intention of purchasing clamps to connect the fan blades to the shaft of the fans 

from a different producer. However, after the conclusion of the DSA the 

RESPONDENT decided to purchase the clamps from the CLAIMANT. Thus, on 

26 October 2010 an addendum was added to the DSA, and signed by both parties. 

Given that the parties no longer belonged to the same group of companies and to 

avoid any uncertainty over the applicable exchange rate, the parties agreed on the 

exchange rate of US$1 = EQD 2.01, governing the whole contract explicitly 

regulated in the addendum to the contract. The CLAIMANT did not raise any 

objections to such a provision (Respondent’s Exhibit R 2). 
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10. On 14 January 2015, the parties were successful in improving the 2,000 fan 

blades (TRF 192-I) and 2,000 clamps. The CLAIMANT delivered both the fan 

blades and clamps together to the RESPONDENT as per contract and attached two 

invoices for the goods. The first invoice concerned the price of 2,000 fan blades: 

US $20,438,560. The second invoice concerned the price of 2,000 clamps: US 

$183,343.28. The RESPONDENT accepted and confirmed that the products were 

as per contract and finally made the payment as requested by the two invoices 

(Claimant’s Exhibit C3).  

 

11. On 15 January 2015, the RESPONDENT effected the payment of US$ 

20,438,560 for the fan blades, and US$ 183,343.28 for the clamps. (Claimant’s 

Exhibit C3). However, on the same day and after the payment was made as 

requested in the CLAIMANT’s invoices, the CLAIMANT alleged that there was 

a mistake in terms of the price set out in the invoice relating to the fan blades 

(Claimant’s Exhibit C5). Because of a miscalculation by the CLAIMANT’s 

accountant Mr. Lee, a wrong invoice for the fan blades had been attached to the 

delivery. The CLAIMANT argues that the overall price for the fan blades provided 

was US$ 20,438,560 instead of US$ 22,723,800, due to applying the fixed 

exchange rate (EQD 2.01) to the clamps as well as the fan blades. Without a 

previous revision to the DSA, a flexible exchange rate was supposed to be applied 

to the invoice for the fan blades (Claimant’s Exhibit C4). However, a sum of US$ 

20,336,367.20 was credited to the CLAIMANT’s account at the Equatorian 

National Bank on 29 January 2015. Ms Beinhorn, the COO of CLAIMANT, later 

notified Mr Lindberg, the RESPONDENT’s Chief Financial Officer, demanding 

the outstanding sum of US$ 2,387,432.80 on 9 February 2015 (Claimant’s Exhibit 

C6).  

 

12. On 10 February 2015, the RESPONDENT replied denying any additional 

purchase price, which went against what had been agreed upon between the 

parties. He reiterated the RESPONDENT’s view that the cost per fan blade was 

only US$ 9,744.28, insisting again on the application of the fixed exchange rate 
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set out in the addendum to the DSA for converting the cost incurred by the 

CLAIMANT in EQD into US$ (Claimant’s Exhibit C7).  

 

13. The RESPONDENT also claimed that they were not aware of why 

US$ 102,192.80 had been deducted from the sum transferred (US$ 20,438,560). 

It has been revealed that the Equatorian Central Bank under investigation deducted 

the amount for money laundering as per Regulation ML/2014C. A levy of 0.5% 

was deducted as per section 12 of the regulation (Claimant’s Exhibit C8). 

 

14. From the CLAIMANT’s point of view, the price is US$ 10,941.90 per fan blade. 

The full purchase price for the 2,000 blades is US$ 22,723,800. Therefore, the 

RESPONDENT must effect the payment of an additional US$ 2,285,240 to fulfill 

his obligation in the DSA. In addition, the Equatorian Central Bank has deducted 

the amount of US$ 102,192.80 due to a money laundering investigation as per 

Regulation ML/2014C. The CLAIMANT argued that this amount has to be borne 

by the RESPONDENT. Therefore, the total amount demanded by the 

CLAIMANT in this dispute is US$ 2,387,432.8. 

 

15. According to the arbitration clause in the DSA (Exhibit C2), section 21 states that 

the parties agreed that all disputes arising out of or in connection with this 

agreement shall be settled amicably and in good faith between the parties. If no 

agreement can be reached, each party has the right to initiate arbitration 

proceedings within sixty days after the failure of the negotiation to have the dispute 

decided by arbitrators. The arbitration shall be conducted under the Rules of the 

Center for Arbitration and Mediation of the Chamber of Commerce Brazil-Canada 

(“CAM-CCBC”) and in line with international arbitration practice. 

 

16. In section 21 of the DSA, the parties also agreed that the UN Convention on the 

International Sale of Goods (hereafter, CISG) governs the DSA. For issues not 

dealt with by the CISG, the UNIDROIT Principles of International Commercial 

Contract (hereafter, UPICC) are applicable. 
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17. On 1 April 2016, the CLAIMANT declared that the amicable negotiations had 

failed (Respondent’s Exhibit R 3). Consequently, the arbitration proceedings had 

to be initiated by 31 May 2016 at the latest. The Request for Arbitration submitted 

by the CLAIMANT on 31 May 2016 neither complies with the requirements of 

the sixty day period nor complies with Article 4.1 and 4.2 of the CAM-CCBC 

Rules. Neither had the CLAIMANT paid the registration fee in full nor had it 

submitted a power of attorney for the arbitration. Consequently, the arbitration 

proceedings were only commenced on 7 June 2016 after the signed power of 

attorney was provided and the fee had been paid in full. 

 

18. The RESPONDENT recognizes the jurisdiction of the arbitral tribunal, and has no 

objection to the appointment of Ms Maracanã and agrees that the President of the 

Tribunal is to be appointed directly by CAM‐CCBC. The RESPONDENT 

nominates as its arbitrator in this case Prof. Lena Chowdry, 25 Rue Nascimento, 

23 OK 40 Rasunda, Mediterraneo. As Prof. Chowdry is not on the List of 

Arbitrators, her résumé is attached. 
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V. Summary of the Arguments 

 

19. In the CLAIMANT’s statement of claim, he presents a largely accurate picture of 

the facts. From such facts, the CLAIMANT draws, however, completely wrong 

legal conclusions. The claims raised by the CLAIMANT in this arbitration are 

neither admissible nor justified. The RESPONDENT has fulfilled all its payment 

obligations under the contract. 

 

20. The Request for Arbitration submitted by the CLAIMANT on 31 May 2016 did 

not comply with the requirements of Article 4.1 and 4.2 of the CAM-CCBC Rules. 

Neither had the CLAIMANT paid the registration fee in full nor had it submitted 

a power of attorney for the arbitration. Consequently, the arbitration proceedings 

were only commenced on 7 June 2016 after the signed power of attorney was 

provided and the fee had been paid in full. The date of 7 June already acceded the 

time limit of sixty days upon which the parties had agreed to commence arbitration 

in the case of failure of amicable negotiations. Thus, the RESPONDENT requests 

the arbitral tribunal to dismiss the claims as belated. ISSUE I. 

 

21. The arbitral tribunal has the full power to order the CLAIMANT to pay the security 

for costs. This is according to the agreed arbitration rules of the CAM-CCBC and 

the Model Law on International Commercial Arbitration (hereafter, ML), lex 

arbitri (arbitration law of the country of the place of arbitration). The requested 

order for security for costs is necessary to efficiently protect the rights of the 

RESPONDENT. The RESPONDENT requests the tribunal to order the 

CLAIMANT to pay security for costs. ISSUE II. 

 

22. The exchange rate fixed in the addendum does apply to the DSA, since the parties’ 

intention for such an extension was proven by signing the addendum insisting that 

the fixed exchange rate is applicable to all DSA prices. In addition, any other 

statement contrary to the addendum is invalid, because it would go against the 

parties’ intention and agreement. Thus, the RESPONDENT requests the tribunal 

to reject all claims for payment raised by the CLAIMANT. ISSUE III.  
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23. The bank charges agreed to be borne by the RESPONDENT in section 4 of the 

DSA are not relevant to the levy fee. The RESPONDENT made all the payments 

requested by the CLAIMANT in the two invoices sent. According to applicable 

law, the RESPONDENT is responsible for taking all the necessary measures, 

including payment of all due charges to effect payment, which the RESPONDENT 

did. Thus, the RESPONDENT requests the tribunal to reject all claims for payment 

raised by the CLAIMANT. ISSUE IV. 
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1. ISSUE I: CLAIMANT’s claim has not been submitted duly and is not 

admissible  

 

24. The CLAIMANT and RESPONDENT agreed in section 21 of the DSA that all 

disputes arising out of or in connection with this agreement should be settled 

amicably and in good faith between the parties. If no agreement can be reached, 

each party has the right to initiate arbitration proceedings within sixty days after 

the failure of the negotiation to have the dispute decided by arbitrators. The 

arbitration shall be conducted under the rules of the Center for Arbitration and 

with the mediation of the Chamber of Commerce Brazil-Canada and in line with 

international arbitration practice. However, a dispute has arisen regarding the 

outstanding amount requested by the CLAIMANT. The amicable negotiation 

failed on 1 April 2016 (Respondent’s Exhibit R 3). The CLAIMANT argued that 

he commenced the arbitration proceedings within the agreed period of sixty days 

and he paid the partial registration fee of R$ 400 (Brazilian reais) to commence 

arbitration proceedings with CAM-CCBC (Arbitration proceedings Nr. 

200/2016/SEC7).  

1.1 The arbitration request was not sent within the agreed period of sixty days 

 

25. Pursuant to section 21 of the DSA, the arbitral proceedings had to be initiated 

“within 60 days after the failure of the negotiation”. The Request for Arbitration 

submitted by the CLAIMANT on 31 May 2016 did not comply with the 

requirements of Article 4.1 and 4.2 of the CAM-CCBC Arbitration Rules. That is 

apparently also the position of the CLAIMANT, as is evidenced by its letter of 31 

May 2016 to the CAM‐CCBC. The CLAIMANT’s efforts to commence arbitral 

proceedings on that day were, however, not successful as Mr Fasttrack even lacked 

any proper authority to do so. Neither had the CLAIMANT paid the registration 

fee in full nor had it submitted a power of attorney for the arbitration. 

Consequently, the arbitration proceedings were only commenced on 7 June 2016 

after the authorized power of attorney was provided and the fee had been paid in 

full. In addition, the RESPONDENT is not responsible for the CLAIMANT’s 

obvious failure to properly initiate the arbitration proceedings. What is required 
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for the commencement of arbitration proceedings is clearly set out in Articles 4.1 

and 4.2 and the RESPONDENT has not prevented the CLAIMANT from 

complying with these requirements. 

 

26. The authorized arbitration request sent on 7 June 2016 (Nr. 200/2016/SEC7) 

acceded the period of sixty days upon which the parties had agreed to commence 

arbitration proceedings. Arbitration is a creature of contract, or it is a “consensual 

dispute resolution process”. The basis of arbitration is that the parties agree to 

submit the dispute for resolution by arbitration. Therefore, the validity of the 

arbitration agreement is the cornerstone for the commencement of arbitration 

proceedings. There can be no arbitration if there is no valid arbitration agreement. 

The agreement of a sixty days’ time limit to initiate arbitration proceedings is 

binding for both parties and is considered as the applicable law. According to 

section 21 of the DSA, the arbitration proceedings should be initiated within sixty 

days after the failure of amicable negotiations. This has been agreed upon by the 

parties, and must be binding to their contractual relation (agreement must be kept) 

and must bind the arbitral tribunal; otherwise, the arbitration award will be subject 

to challenge on the ground that the arbitral tribunal has exceeded its jurisdiction. 

 

27. The arbitral tribunal must conduct the arbitration in accordance with the 

procedural rules chosen by the parties, or in accordance with the explicit 

agreement made by the parties such as the period of sixty days. There are many 

procedural issues, such as the composition of the arbitral tribunal, the conduct of 

hearings, evidence gathering, and many other matters found in the chosen 

arbitration rules. To conclude, the respondent is not obliged by this arbitration 

because it was not based on legal grounds and exceeded the time limit of sixty 

days. 
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1.2 The first Request for Arbitration sent on 31 May 2016 is not valid 

 

28. According to section 20 of the DSA, CISG governs the DSA; for issues not dealt 

with by the CISG, the UPICC are applicable. Article 2.2.5, paragraph 1 of the 

UPICC states, “Where an agent acts without authority or exceeds its authority, its 

acts do not affect the legal relations between the principal and the third party”. 

 

29. Agency has been defined as “the fiduciary relationship that arises when one person 

(principal) manifests assent to another person (agent) that the agent shall act on 

the principal’s behalf and subject to the principal’s control, and the agent manifests 

assent or otherwise consents to acts” (Mundy, 2010, at 1). The law of agency thus 

governs the legal relationship in which the agent dealt with a third party on behalf 

of the principal. The arbitration request sent on 31 May by Mr Fasttrack, the 

CLAIMANT’s lawyer, lacked any proper authority to represent Wright Ltd 

(principal). In addition, the CLAIMANT argued that he initiated the arbitration 

proceedings within the agreed period of sixty days on 31 May 2016, but the lawyer 

of the CLAIMANT who initiated the arbitration proceedings (Mr Fasttrack) was 

unauthorized to do so at that time. This was because the power of attorney 

presented on 31 May 2016 referred to Wright Holding Plc instead of Wright Ltd 

(First Power of Attorney, page 18, problem). 

 

30.  Bear in mind that Wright Plc is not party to the DSA, and it is foreign to the 

dispute at hand. This is also evidenced in the first order of the president of the 

CAM-CCBC (para ii, page 19, Problem) where the president of the CAM-CCBC 

notified the CLAIMANT about this mistake, and ordered the CLAIMANT to 

amend the request of arbitration to be made by the authorized lawyer that 

represents Wright Ltd, and not Wright Plc. Therefore, it is unquestionable that the 

request sent on 31 May has no legal effect against the RESPONDENT based on 

the above quoted article (UPICC Article 2.2.5) which codified the best practice of 

international commercial contracts.  
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31. Mr Fasttrack, who sent the arbitration request on 31 May 2016, lacked any proper 

authority to do so. At this time Mr Fasttrack was not given the full authority to 

present the case on behalf of Wright Ltd (party to the DSA), but was given the 

authority by a third party who is foreign to the DSA, called Wright Holding Plc. 

Therefore, Mr Fasttrack, the lawyer of Wright Holding Plc, has no right to take 

any legal action on behalf of Wright Ltd. Thus, notice sent on 31 May shall not 

have legal effect against the RESPONDENT, and shall be considered void 

according to the agreed period of sixty days. This is because the lawyer who sent 

the arbitration request does not represent Wright Ltd. Furthermore, even though 

the CLAIMANT (Wright Ltd) is a subsidiary company of Wright Holding Plc, 

each of them has an independent legal personality.  

1.3 Wright Ltd has a separate legal personality from Wright Holding Plc 

 

32. An important question that we shall answer in this argument is to what extent in 

the knowledge of corporation law is the effect of the connection between the parent 

company (Wright Plc) and the subsidiary company (Wright Ltd). Although Wright 

Plc serves as a parent company for Wright Ltd, each company has a separate legal 

personality. A subsidiary corporation or company is one in which another, 

generally larger, corporation, known as the parent corporation, owns all or at least 

a majority of the shares. As the owner of the subsidiary, the parent corporation 

may control the activities of the subsidiary.  

 

33. Corporations may also create subsidiaries for the specific purpose of limiting their 

liability in connection with a risky new business. The parent and subsidiary remain 

separate legal entities, and the obligations of one are separate from those of the 

other (Andenas and Wooldridge 2009 at 481). Nevertheless, if a subsidiary 

becomes financially insecure such as in declared bankruptcy or insolvency cases, 

creditors often sue the parent corporation. In some instances, courts will hold the 

parent corporation liable, but generally, the separation of corporate identities 

immunizes the parent corporation from financial responsibility for the subsidiary’s 

liabilities (Andenas and Wooldridge 2009 at 481). 
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34. In Adams v Cape Industry Plc the Court of Appeal held that the parent company 

“Cape” did not have the requisite control over its whole-owned subsidiary 

“NAAC”, even though it had general control of its policy directives. There was no 

control in the relevant sense because NAAC could enter into its own contracts and 

was responsible for the day-to-day management of its business. The general 

control retained by Cape was not fatal. With respect, it appeared that Cape did 

have ultimate control of NAAC even if that control was not asserted on a daily 

basis. Nevertheless, the case shows how difficult it is to establish an agency 

relationship between a parent and its subsidiary. While the parent company might 

enjoy the profits earned by the subsidiary, this is not sufficient in itself to establish 

an agency relationship between the parent and the subsidiary. In general, the 

subsidiary will still be allowed to steer its own course (Michael Gillooly, 1993 at 

84). 

 

35. Hence, it is not possible for Wright Plc to represent Wright Ltd in the arbitration 

that the former is not party to. The first notice to commence arbitration proceedings 

was made by Wright Plc, which is not valid because Wright Plc is not party to the 

arbitration agreement. This position is supported in the case of Dallah Real Estates 

vs. Government of Pakistan where the English courts refused to enforce the arbitral 

award against the Government of Pakistan due to the fact that the Government of 

Pakistan was not party to the arbitration agreement. In this case, Trust was a 

company owned by the Government of Pakistan (state-owned enterprise), and 

signed the arbitration agreement with Dallah Real Estates in which an arbitral 

award was then issued against the Government of Pakistan. Therefore, it is not 

possible for a company which is not a party to the arbitration agreement to initiate 

arbitration proceedings instead of a party who signed the arbitration agreement 

(Kleinheisterkamp, 2012 at 639–654). 

 

36. However, the CLAIMANT then on 7 June 2016 provided a second power of 

attorney that represented Wright Ltd. Therefore, the arbitration proceedings were 
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only commenced on 7 June 2016, and by that date the time limit of sixty days had 

expired. Thus, the arbitration request should be rejected and not be heard by the 

tribunal because it violates the parties’ agreement. 

 

1.4 The validity of the first power of attorney according to Equatoriana law is not 

relevant 

 

37. We assume that the first power of attorney is valid according to Equatoriana law 

(country of the place of the CLAIMANT). We do not discuss or question the 

validity of the first power of attorney according to the law of Equatoriana. In 

contrast, the question is about the validity of the arbitration notice sent by Mr. 

Fasttrack on 31 May 2016, where Mr Fasttrack lacked the proper authority to 

represent Wright Ltd. Therefore, during the period of sixty days agreed in the 

DSA, no arbitration notice had been sent to CAM-CCBC. We question the validity 

of the arbitration request initiated by a third party (Wright Plc) while the DSA 

parties remained silent. The agreement and the dispute are between two parties 

and none of them requested to solve the dispute by arbitration during the agreed 

period of sixty days. Then why did a third party do so, and on what legal basis? If 

it is because of the fact that Wright Plc is a parent company, then this assumption 

is rebuttable on the above-explained argument of a separate legal personality 

between the parent and subsidiary company.  

1.5 CLAIMANT’s counsel’s power ratification in the second power of attorney has 

no legal effects 

 

38. Article 2.2.9 (1) of the UPICC states that “An act by an agent that acts without 

authority or exceeds its authority may be ratified by the principal. On ratification 

the act produces the same effects as if it had initially been carried out with 

authority”. Paragraph (3) of same article states that “if, at the time of the agent’s 

act, the third party neither knew nor ought to have known of the lack of authority, 

it may, at any time before ratification, by notice to the principal indicate its refusal 

to become bound by ratification”. 
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39. This article lays down the generally accepted principle whereby acts which have 

no effect on the principal because they have been carried out by an agent holding 

itself to have authority but actually having no authority or exceeding its authority, 

may be authorized by the principal at a later stage. Such subsequent authorization 

is known as “ratification”. 

 

40. On ratification, the agent’s acts produce the same effects as if they had been carried 

out with authority from the outset (paragraph 1). It follows that the third party may 

refuse partial ratification of the agent’s acts by the principal, as it would amount 

to a proposal by the principal to modify the contract that the third party has 

concluded with the agent. In turn, the principal may not revoke ratification after it 

has been brought to the attention of the third party. Otherwise, the principal would 

be in a position to withdraw unilaterally from the contract with the third party. 

 

41. The CLAIMANT tried to fix the mistake by providing a second power of attorney 

and ratified the actions taken by the non-authorized first power of attorney. 

However, this ratification will not make a difference or affect the right of the 

RESPONDENT to refuse to be bound by it, as the RESPONDENT had no idea 

that the lawyer neither lacked authority nor should the RESPONDENT have 

known this. 

1.6 Notice and registration fee are compulsory for initiating arbitration proceedings 

 

42. The arbitration procedures in this dispute should be governed by the CAM-CCBC 

Arbitration Rules as per the parties’ agreement in section 21 of the DSA. The 

arbitral tribunal is bound to apply such arbitration rules; otherwise, the arbitral 

award might be subject to challenge on the ground of serious irregularities. The 

second irregularity was that the registration fee that was paid was the amount of 

R$ 400.00, rather than R$ 4,000.00. The RESPONDENT asserts that the 

CLAIMANT has failed to comply with the requirements of Article 4.2 of the 

CAM-CCBC Rules. Article 4.2 of the CAM-CCBC Rules states “The party will 

attach proof of payment of the Registration Fee together with the notice, in 
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accordance with article 12.5 of the Rules”. Article 12.5 of the CAM-CCBC Rules 

clearly stipulates, “At the time of presentation of the notice for commencement of 

arbitration, the CLAIMANT must pay to the CAM-CCBC the registration fee, in 

the amount stated in the table of expenses, which cannot be set off or reimbursed”.  

 

43. It is obvious that the registration fee must supplement the notice, and there is no 

distinction between the registration fee and notice. Both of them serve as essential 

requirements for the commencement of arbitration proceedings, and must be 

submitted on the same date, and within the period of sixty days upon which the 

CLAIMANT and RESPONDENT agreed to commence arbitration after the failure 

of amicable negotiations. This is also supported by Article 12.2 of the CAM-

CCBC Arbitration Rules, which states that “The Administrative Fee owed to the 

CAM-CCBC will be required from the claimant from the date the notice to the 

President is filed requesting commencement of arbitration, and from the 

respondent from the date it is notified”.  

 

44. The CLAIMANT claims that the registration fee is not one of the requirements 

mentioned in Article 4.1 is not correct. This is because Article 4 of the CAM-

CCBC Arbitration Rules concerns the documents that must be provided by the 

CLAIMANT in order to bring about the commencement of arbitration. Even if we 

agree that section 4.1 of the CAM-CCBC Rules deals with notice only and it does 

not mention the registration fee, section 4.2 however clearly stipulates that the 

party will attach proof of payment of the registration fee together with the notice. 

In addition, using the term “must” in Article 12.5 clarifies without any doubt that 

the CLAIMANT must pay the full amount of the registration fee, and not just part 

of it within the notice made. In addition, excluding the registration fee from Article 

4.1 and including it in two other Articles (4.2, 12.5) does not mean it is not an 

essential requirement for the commencement of arbitration.   
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1.7 CLAIMANT did not pay the registration fee in full within the period of sixty 

days 

 

45. According to Articles 4.2 and 12.5 of the CAM-CCBC Arbitration Rules, the 

CLAIMANT did not pay the full registration fee amount stated in the table of 

expenses, as the registration fee paid was the amount of R$ 400 (R$ 400.00 [four 

hundred Brazilian Reais]) rather than R$ 4000. Therefore, the arbitration request 

submitted on 31 May 2016 did not comply with the arbitration rules agreed by the 

parties. Thus, this shows that the Request for Arbitration is defective for not 

complying with the mandatory rules of the CAM-CCBC Rules. Therefore, the 

CLAIMANT was responsible for paying the full registration fee in order to fulfill 

the arbitration commencement criteria; otherwise there should be no 

commencement within the agreed period of sixty days. 

 

46. After paying just R$ 400 rather than R$ 4000, the CLAIMANT on 7 June 2016 

deposited the outstanding amount of the registration fee in order to comply with 

the requirements of Articles 4.2 and 12.5. However, the deposit was after the 

expiration of the period of sixty days upon which the parties agreed to commence 

arbitration. According to Articles 4.2 and 12.5 of the CAM-CCBC Arbitration 

Rules, the payment of fees is an ordinary requirement to commence arbitration and 

cannot be set off or reimbursed. So it becomes clear that the CLAIMANT did not 

submit the required documents on the due date. 

 

47. Trying to explain and give reasons for why the CLAIMANT paid a lower 

registration fee amount than the amount stated in the table of expenses, the 

CLAIMANT informed Mr. Forbes (the president of the CAM-CCBC) that it was 

due to a mistake by the secretariat of Wright Ltd. Therefore, the RESPONDENT 

is not obliged by the mistakes made by the CLAIMANT’s employees, and this 

mistake shall not affect the sixty days’ time limit which had already passed when 

the outstanding registration fee amount was deposited. Moreover, it is not the first 

time that the CLAIMANT made a similar mistake while fulfilling his obligations 

to the DSA. As an example, the CLAIMANT previously recognized that he made 
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a mistake in the invoice calculating the price of the fan blades. This confirms that 

the CLAIMANT is negligent and does not take fulfilling his contractual 

obligations seriously. 

 

1.8 Conclusion of Issue I: 

 

48. The Request for Arbitration submitted by the CLAIMANT on 31 May 2016 did 

not comply with the requirements of Article 4.1 and 4.2 of the CAM-CCBC Rules. 

Neither had the ClAIMANT paid the registration fee in full nor had it submitted a 

power of attorney for the arbitration. Consequently, the arbitration proceedings 

were only commenced on 7 June 2016 after the signed power of attorney was 

provided, and the fee had been paid in full. The date of 7 June already exceeded 

the time limit of sixty days upon which the parties agreed to commence arbitration. 

Thus, the RESPONDENT requests the arbitral tribunal to dismiss the claims as 

belated. 
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2. ISSUE II: The arbitral tribunal should grant the RESPONDENT’s request 

for security for costs 

 

49. In section 21 of the DSA the CLAIMANT and RESPONDENT agreed to refer any 

arising disputes from the DSA to arbitration in the CAM-CCBC arbitration center, 

and in accordance to the arbitration rules of the center. After the dispute was raised 

regarding the cost of the fan blades as alleged by the CLAIMANT, the latter asked 

the CAM-CCBC to commence arbitration. However, the RESPONDENT did not 

challenge the jurisdiction of the arbitral tribunal, but insisted on having security 

for costs deposited by the CLAIMANT due to the financial risk of the 

CLAIMANT.  

 

50. Based on the reasons hereinafter mentioned, the tribunal is requested to find that 

first, it has the power to order security for costs, and second, to request the 

CLAIMANT to pay security for costs due to the following reasons: 1) 22 August 

2016: Both the RESPONDENT and CLAIMANT signed the terms of reference. 

2) 2 September 2016: Press conference stating that Wright Ltd (CLAIMANT) had 

not complied with an arbitral award ordering it to pay US$ 2,500,000 to one of its 

suppliers, and indicating that it had reached a third party (Finance You) in order 

to fund the arbitration (Respondent’s Exhibit R 6). 3) 5 September 2016: The 

RESPONDENT knew through “Carioca Business News” about the CLAIMANT’s 

risky financial history (Respondents’ Exhibit R 6). 4) 6 September 2016: The 

RESPONDENT submitted the request for security for costs with no delay after the 

appearance of new circumstances mentioned above. 

 

2.1 Arbitral tribunal does have the power to order security for costs 

 

51. Security for costs has been defined as “an order by a competent court or tribunal 

requiring (usually) a Claimant to provide security for the costs of its counter-party 

in the event that its claim is ultimately unsuccessful” (Miles and Speller, 2007, 

page 32). In the case at hand, the RESPONDENT complied with all the obligations 

in the agreement, and paid the full sum of the DSA costs as indicated in the DSA 
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and invoices received from the CLAIMANT. On the other hand, the CLAIMANT 

unreasonably argued that the amount of the invoices had not been paid in full, and 

therefore requested for arbitration. This led to extra arbitration expenses that have 

to be borne by the RESPONDENT, in which the RESPONDENT was entitled to 

ask for security for costs. Therefore, and after the late appearance of a huge risk in 

the CLAIMANT’s financial situation, the RESPONDENT requested the tribunal 

to provide security for costs. 

 

52. However, the CLAIMANT’s allegations that the arbitral tribunal is not entitled to 

order security for costs under the UNCITRAL Model Law on International 

Commercial Arbitration with the 2006 amendments (hereafter, ML) nor the CAM-

CCBC Rules are not correct and are nonsense for the following reasons.  

 

2.1.1 Arbitral tribunal is entitled to order security for costs under Article 17 of 

the Model Law 

 

53. Danubia is the country of the place of this arbitration, which has adopted the ML 

(PO 1, para 4). Thus, the ML applies as lex arbitri in this arbitration. This law is 

normally the arbitration law of the country where the arbitration takes place, 

sometimes referred to as the curial law, or lex arbitri (Holloway, 2012). Under 

Article 19(1) of the ML, the parties are free to agree upon the procedure to be 

followed by the arbitral tribunal. In this regard, the parties agreed to settle any 

dispute by arbitration in CAM-CCM under section 21 of the DSA and according 

to the CAM-CCM Arbitration Rules [DSA, P. 11, Section 21].  

 

54. Article 17 (1) of the ML states that “Unless otherwise agreed by the parties, the 

arbitral tribunal may, at the request of a party, grant interim measures”. At first, 

Article 17(1) of the 1985 version of the ML only allowed tribunals to order interim 

measures that it deemed “necessary in respect of the subject-matter of the dispute”. 

This applied where disputes regarding security for costs were not deemed part of 

the subject matter of the dispute. In the 2006 amendment, UNCITRAL has 

amended Article 17(1) of the ML (present formulation) and deleted the reference 
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to “the subject-matter of the dispute”, where it found the need to clarify the 

possibility for tribunals to take such measures without reference to the subject 

matter of the dispute. 

 

55. Therefore, Article 17 of the 1985 version of the ML had only allowed tribunals to 

order interim measures that it deemed “necessary in respect of the subject-matter 

of the dispute”. This was because disputes regarding costs were not deemed 

substantive – part of the “subject-matter of the dispute”. The ML was usually 

interpreted as excluding the possibility for arbitrators to order security for costs. 

Recognizing the need to clarify the possibility for tribunals to take such measures, 

UNCITRAL amended Article 17 of the ML in 2006 and deleted the reference to 

“the subject-matter of the dispute”. Therefore, Article 17(1) in its present form 

empowers arbitral tribunals to not only order interim measures that bear on 

substantive issues, but also interim measures on procedural matters such as 

security for costs (Pessey, 2011, page 6). A notable consensus has therefore 

developed which acknowledges the importance of security for costs in 

international arbitration proceedings and empowers arbitral tribunals to issue such 

orders. (E. Kalicki, 2006), (Gu, at 184). 

 

56. Interim measures have been defined in the ML Article 17(2) as follows: “An 

interim measure is any temporary measure, whether in the form of an award or in 

another form, by which, at any time prior to the issuance of the award by which 

the dispute is finally decided, the arbitral tribunal orders a party to: (b) Take action 

that would prevent, or refrain from taking action that is likely to cause, current or 

imminent harm or prejudice to the arbitral process itself”. Although, Article 17 

does not include explicit mention of the security for costs, it however provides for 

open-text legal rules that provide for a wide room of discretion granted to the 

arbitral tribunals. The above quoted Article 17(2)(b) allows the arbitral tribunal to 

take any action that would prevent any action or refrain from taking action that is 

likely to cause damage to the arbitral process itself.  
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57. Security for costs is a measure perceived as a savior for those who are forced to 

arbitrate with (allegedly) impecunious parties. Pessey in her writing states that 

“Among the various interim measures that can be requested by parties to 

international commercial arbitration proceedings, security for costs is a 

particularly potent and sensitive one” (Pessey, 2011, page 6). Again, Miles and 

Speller in their article (Miles and Speller, 2007, page 32) stated that “within the 

range of interim measures that can be granted, one that has generated considerable 

debate and differences in approach between various European jurisdictions is an 

arbitral tribunal’s power to order security for costs”. For example, in England, 

Section 38 of the 1996 English Arbitration Act grants to arbitral tribunals full 

power to order security for costs, even when such power has not been explicitly 

conferred by the arbitration agreement, provided that such an order is not based on 

a party’s residence outside the UK (Rubins, 2000, at 326). 

 

58. Moreover, many international arbitration rules that reflect the best practices of 

international commercial arbitration clearly consider security for costs as one of 

the interim measures that the arbitral tribunal has the power to order under its own 

discretion. For example, Article 26 of the 2010 UNCITRAL Arbitration Rules, 

Article 23(1) of the International Chamber of Commerce Arbitration Rules (ICC), 

Article 25 of the London Court of International Arbitration (LCIA). Importantly, 

the Chartered Institute of Arbitrators (CIArb) issued a guideline on the 

Applications for Interim Measures, in which it considered security for costs as one 

of the interim measures that might be ordered by arbitral tribunals (Article 5, iii).  

2.1.2 Security for costs is covered and allowed under the CAM-CCBC 

arbitration rules 

 

59. The arbitral tribunal has the power to grant security for costs according to the 

agreed procedural rules. The arbitral tribunal is obliged to apply the procedural 

rules chosen by parties to govern the arbitral process. Article 8.1 of the CAM-

CCBC Arbitration Rules states that “Unless the parties have otherwise agreed, the 

Arbitral Tribunal can grant provisional measures… both injunctive and 

anticipatory”. Injunctive has been defined as an “order requiring the person or 
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persons to whom it is directed to do a particular act or to refrain from doing a 

particular act”. In Uchkunova’s writing about security for costs (2015, p.1), 

“Security for costs falls into the category of provisional measures…” This leads 

to the conclusion that security for costs is a provisional measure. Therefore, the 

tribunal has the power to order security for costs according to the ML lex arbitri 

and CAM-CCBC Arbitration Rules. 

 

2.2 Commonly found requirements in many international arbitral tribunals in order 

to justify the request of security for costs are strongly met 

 

60. The RESPONDENT requests the tribunal to order the CLAIMANT to provide 

security for costs because the RESPONDENT is likely to incur these in this 

arbitration. The amount ordered should secure the advance on costs, which the 

RESPONDENT has to pay to the tribunal as well as the RESPONDENT’s legal 

costs for the services of Mr Langweiler and expenses likely to be incurred for the 

oral hearing of witnesses and experts. Upon a first estimate and taking into account 

the amount in dispute, the legal cost will amount to a minimum of US$ 200,000 

but will probably be higher. 

 

2.2.1 RESPONDENT most likely to succeed on the merits 

 

61. The CLAIMANT’s claims lack any factual and legal basis. Therefore, its claim is 

likely be rejected by the tribunal, which will have to render an award on costs 

pursuant to Article 10.4.1 of the CAM‐CCBC Rules in favor of the 

RESPONDENT. In addition, according to the CIArb Guidelines on Applications 

for Security of Costs, Article 2 mentioned the requirement that should be taken 

into account by the tribunal when ordering security for costs. It states that “i) the 

prospects of success of the claim(s) and defense(s)”. The RESPONDENT’S 

defense has a reasonably good prospect of success; therefore, this matter is in favor 

of ordering security for costs. As for speaking of the equality principle, where is 

the RESPONDENT’s right to be treated equally? The RESPONDENT, who is at 

risk of sustaining losses regardless of the outcome of the arbitration? In addition, 
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the party who did not initiate the proceedings, is forced to incur costs and mount 

a defense. Therefore, arbitrators would only justify this equality by ordering 

security for costs. 

 

2.2.2 CLAIMANT’S inability to satisfy an adverse costs award 

 

62. The CLAIMANT will very likely not perform the award on costs in favor of the 

RESPONDENT. The CLAIMANT has been ordered by another tribunal acting 

under the CAM‐CCBC Rules to pay to one of its suppliers US$ 2,500,000. 

However, the CLAIMANT neither has challenged the arbitral award nor has 

complied with it. Upon the request of this supplier pursuant to Article 11.2 of the 

CAM‐CCBC Rules, the CAM‐CCBC disclosed that fact to the Chambers of 

Commerce in Equatoriana and Mediterraneo on 1 September 2016 (Respondent’s 

Exhibit R 6). The CLAIMANT’s behavior evidences first that it is not intending 

to comply with the award rendered against it in this arbitration. 

 

63. In addition, according to Article 3 of the Guideline on the Application for Security 

of Costs, the CLAIMANT’s inability to satisfy an adverse costs award is an 

important matter to take into consideration when ordering security for costs. 

According to Carioca Business News, the CLAIMANT had not complied with an 

arbitral award ordering it to pay US$ 2,500,000 million to one of its suppliers. 

Moreover, it approached a third party, “Finance You”, in order to fund the 

arbitration. The Business News has been informed by persons close to the 

CLAIMANT that there was another arbitration initiated against a foreign customer 

for which the CLAIMANT had approached several third party funders but with no 

luck! This is serious proof of the CLAIMANT’s history of inability to pay the cost 

award, which should be taken into consideration by the tribunal.  

 

64. Although the RESPONDENT later asked for some corrections and additions 

(CAM‐CCBC Arbitration Nr. 200/2016/SEC7 Wright . /.SantosD- Procedural 

Order No 2/ p.61 “d”, para 39), this does not affect the argument of the the 

CLAIMANT’s inability to pay the adverse cost award. The CLAIMANT’s acts 
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and behavior are still showing his financial risk, bearing in mind that the 

misunderstanding of the journalist’s information about both awards became public 

only in 2016. 

 

65. A question arises over whether the CLAIMANT’s non-compliance with the 

arbitral order to pay the award is because when the CLAIMANT approached the 

third party to fund the arbitration proceedings, that third party did not agree to act 

as a guarantor. Therefore, it will not be bound to cover any costs or damages 

awarded by the tribunal! (Respondent’s Exhibit R 6).  

 

66. In addition, the CLAIMANT’s Request for Arbitration submitted on 31 May 2016 

did not comply with the requirements of Article 4.1 of the CAM-CCBC Rules. As 

the CLAIMANT did not pay the registration fee in full, therefore, a question arises 

again about the financial situation of the CLAIMANT. According to RSM 

Production Corporation v. Saint Lucia, the Claimant in this case had a history of 

non-compliance with prior arbitral decisions, and failure to make advance 

payments. Second, there was evidence that a third party funded the CLAIMANT. 

Therefore, the security for costs was granted to the RESPONDENT. This case 

shows a similarity to circumstances to the case at hand, which highlights the fact 

that the CLAIMANT’s suffering from financial difficulties would be sufficient to 

grant the RESPONDENT security for costs. 

 

2.3 It is fair to request security for costs 

 

67. According to Article 4 of the Guidelines of the CIArb on Applications for Security 

for Costs, “… In light of all the surrounding circumstances, it would be fair to 

make an order requiring one party to provide security for the costs of the other 

party”. Therefore, arbitrators when ordering security for costs should be satisfied 

that it is fair to do so, and that it is for the reasons mentioned below. 
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2.3.1 Application for security of costs has been made promptly 

 

68. As soon as the CLAIMANT’s financial risks became apparent to the 

RESPONDENT, and as soon as the RESPONDENT knew about the 

CLAIMANT’s financial risk and behavioral history, the RESPONDENT 

immediately requested security for costs. Although the request was submitted on 

6 September 2016, the appearance of new circumstances was on 5 September 2016 

only (Request for security for costs, p.45/46). 

 

69. Applications for security for costs should be made promptly, that is, as soon as the 

risk or facts giving rise to the application are known or ought to have been known. 

The RESPONDENT’s request for security for costs was submitted on 6 September 

after the parties had already signed the terms of reference and even before the first 

hearing had taken place. However, there are no legal rules in the ML or in the 

CAM-CCBC that would oblige the RESPONDENT to request security of costs 

before signing the terms of reference. Instead, Article 8.1 of the CAM-CCBC 

grants the arbitral tribunal full discretion without any limit regarding the time of 

request. Second, Article 17 (2) of the ML states, “An interim measure is any 

temporary measure, whether in the form of an award or in another form, by which, 

at any time prior to the issuance of the award …” It is clearly understandable that 

the security for costs might be ordered at any time before the issuance of the 

arbitral award.  

 

2.3.2 CLAIMANT has admitted that he is in the case of Impecuniosity  

 

70. The CLAIMANT’s lack of funds to pay a costs award has not been caused or 

contributed to by the RESPONDENT’s acts, such as delay in payment or failure 

to perform its contractual obligations. The arbitrators may conclude that it would 

be fair to require security for costs, insisting that the RESPONDENT immediately 

pays the price of the two invoices sent by the CLAIMANT, thus fulfilling DSA 

obligations and showing the RESPONDENT’s good faith. Consequently, the 
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CLAIMANT’s search for outside funding for this arbitration is not normal as the 

CLAIMANT already received the full price of the DSA.  

 

71. Contrary to the CLAIMANT’s allegations, the RESPONDENT did not try to “take 

advantage” of an obvious mistake in an invoice, but paid the price it was required 

to pay under the DSA. The price for the fan blades is determined on the basis of 

section 4 of the DSA. The CLAIMANT’s production cost amounted to EQD 

19,586. This was converted according to the fixed exchange rate governing the 

whole agreement, which is specified – or agreed between the parties – in the 

addendum to the agreement and by adding the agreed upon profit that amounts to 

costs of US$ 9,744.28 per blade. The fixed rate explicitly stipulated in the 

addendum was to be applied to the whole DSA and not only the addendum as 

alleged by the CLAIMANT (Respondent’s Exhibits R 4 and R 5). 

 

2.3.3 Requirement of necessity and urgency 

 

72. Some tribunals require necessity and urgency when ordering security for costs. 

The indication of provisional measures is necessary “when they are required to 

avoid harm or prejudice being inflicted upon the applicant” (Burimi SRL v. 

Albania, Uchkunova, 2015 – p.3). The urgency requirement does not present any 

problem, since it is commonly known that if the matter is related to the integrity 

of the proceedings or the non-aggravation of the dispute it is always urgent 

(Uchkunova, 2010 – p.3), Quiborax S.A. v. Bolivia.  
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2.4 Conclusion of Issue II: 

 

73. The arbitral tribunal has the full power to order the CLAIMANT to pay the security 

for costs. This is according to the agreed arbitration rules of the CAM-CCBC and 

ML lex arbitri. The requested order for security for costs is necessary to efficiently 

protect the RESPONDENT’s financial rights. This is according to the arguments 

made upon the RESPONDENT’s requests to the tribunal to order the CLAIMANT 

to pay security for costs. 
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3. ISSUE III: CLAIMANT is not entitled to the additional payment of US$ 

2,285,240.00 for the fan blades  

 

74. The CLAIMANT has no claims for payment against the RESPONDENT under 

the DSA, as the RESPONDENT has fully performed its payment obligations. On 

August 1 2010, the CLAIMANT and RESPONDENT signed their DSA upon 

purchasing 2000 fan blades in the first year, with the RESPONDENT intending to 

purchase clamps connecting to the shaft of the fan blades from another supplier, 

and the CLAIMANT knowing of such an intention. The clamps from the expected 

supplier did not match the fan blades purchased from the CLAIMANT. 

 

75.  Therefore, the RESPONDENT emailed the CLAIMANT, proposing his interest 

in purchasing an equal number of clamps (2000). Upon the agreement of both 

parties, a handwritten addendum was added to the bottom of the DSA. However, 

the addendum signed by both parties fixed the exchange rate for both the clamps 

and the swept fan blades to be US$ 1= EQD 2.01. This agreement stipulated in the 

addendum was without any objections raised by the CLAIMANT. The addendum 

was concluded on 26 October 2010 with the free will and acceptance of both 

parties.  

 

76. The CLAIMANT argued that the RESPONDENT, is trying to take advantage of 

the obvious mistake in calculation in the first invoice concerning the price of fan 

blades, and based its determination of the price on the wrong, and untenable, 

assumption that the parties had agreed on a fixed exchange rate of US$ 1= EQD 

2.01. Such a fixed exchange rate as alleged by the CLAIMANT was, however, 

only agreed for the clamps where the influence of the exchange rate was limited 

due to the much lower amount. It does not apply to the fan blades.  

 

77. Thus, from the CLAIMANT’s point of view the fixed exchange rate is limited to 

the items covered by the addendum, and not the fan blades. In the meantime, the 

US$ has fallen in comparison to the Equatorian Denar and the present exchange 

rate is US$ 1 = EQD 1.79. Therefore, the CLAIMANT requests the 
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RESPONDENT to pay the outstanding payment of US$ 2,285,240.00 of the DSA 

price (fan blades) based on the current exchange rate. In this regard, the 

RESPONDENT first shall not apply the current exchange rate as the parties agreed 

on a fixed exchange rate to cover the whole DSA. Second, the RESPONDENT 

has the right to reject any disagreed upon additional amount requested by the 

CLAIMANT.  

 

3.1 According to the Contract Interpretation Rules, the exchange rate fixed in the 

addendum does apply to the DSA 

 

78. The principle of party autonomy in contractual relations has been described as “a 

key principle of current arbitration law”. (Bay Hotel and Resort Ltd v Cavalier 

Construction Co Ltd). It has also been described as the “cornerstone of modern 

arbitration” (Diagnostica Inc v Centerchem Inc). Party autonomy in the arbitration 

process is reflected in many aspects such as the parties’ right to choose the place 

of arbitration, and the parties’ freedom to choose the law and rules governing the 

arbitration procedures or merit of the dispute (Tweeddale, 2007 at 179). 

 

79. It is commonplace for the arbitration parties to select a system of national law or 

legal rules to determine the substance of the dispute. The legal rules refer to the 

international legislations that reflect the best practice of international trade. For 

example, the parties may choose international treaties such as CISG or soft law 

instruments that are continuously issued by the International Institute for the 

Unification of Private Law (UNIDROIT), or lex mercatoria as an applicable law 

to the merits of the dispute (Ole Lando, 1985 at 752).  

 

80. In the case at hand, the CLAIMANT and RESPONDENT agreed that the DSA is 

governed by CISG. For issues not dealt with in CISG, the UPICC is applicable. 

However, with CISG lacking laws that regulate the exchange rate, UPICC were 

therefore chosen as a secondary applicable law to govern matters that are not 

covered by CISG. Moving on, in regards to the above summary, the 
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RESPONDENT will reply to the claims made by the CLAIMANT based on [i] 

Article 12 of CISG and [ii] (2.1.11/2) of UPICC. 

 

3.1.1 The fixed exchange rate does apply to the Development and Sales 

Agreement according to parties’ intentions under CISG 

 

81. Article 8(1) of CISG states, “a contract shall first be interpreted according to the 

parties’ intent where the other party knew or could not have been unaware what 

that intent was”. The parties in the DSA did not fix the exchange rate in the main 

agreement as it was flexible, but when it came to the additional purchase set out 

in the addendum, the exchange rate altered to being fixed to avoid any vague price 

that might lead to a very high currency risks to both parties. Under the DSA stated 

in the first invoice sent with the blades, the RESPONDENT had to pay US$ 

20,438,560 for the fan blades to the CLAIMANT’s bank account, which the 

RESPONDENT did.  

 

82. Contrary to the CLAIMANT’s allegations, the RESPONDENT did not try to “take 

advantage” of an obvious mistake in an invoice but paid the price it was required 

to pay under the DSA. The price for the fan blades is determined on the basis of 

section 4 of the DSA. The CLAIMANT’s production cost amount is EQD 19,586. 

This was converted according to the fixed exchange rate governing the whole 

agreement, and with the addition of the agreed upon profit that amounted to costs 

of US$ 9,744.28 per blade. The fixed rate explicitly stipulated in the addendum 

was to be applied to the whole DSA, and not only the addendum as alleged by the 

CLAIMANT (Respondent’s Exhibits R 4 and R 5). 

 

83. In reference to the Summary of Facts provided by the RESPONDENT, 

Engineering International SA sold Santos D when it was de-risked to make it seem 

more attractive to potential buyers. In contrast, the CLAIMANT was already 

indebted to companies from the very beginning, and was trying to pay off its loans 

by forcing payment at the current exchange rate; this reinforces the idea of the 

CLAIMANT being of bad faith (Article 2.1.15 UPICC).  



39 
 

84. The RESPONDENT agrees that the addendum concluded on 22 October was made 

purely for the convenience of both parties. However, the addendum does not 

indicate that the current exchange rate is applied. Instead, the RESPONDENT 

clearly mentioned “suggest” (Respondent’s Exhibit R 2), indicating the option 

given to the CLAIMANT to reject or negotiate the addendum, and the 

CLAIMANT’s signature on the DSA addendum does signify his approval of the 

addendum as a whole (including the amendment made to the exchange rate 

[fixed]) and the CLAIMANT’s interest in the additional offer. 

 

85. Furthermore, a contract with “Earhart”, a worldwide operating aircraft 

manufacturer for medium-size and range passenger and business jets, was signed 

before the negotiation of the DSA with the CLAIMANT. Therefore, the 

RESPONDENT had to process the payment quickly to proceed with its contractual 

obligations towards “Earhart”. Anyhow, the miscalculation made by the 

CLAIMANT’s staff is not part of the RESPONDENT’s contractual obligations; 

the aforementioned indicates Wright Ltd’s mismanagement and disorganization, 

which the RESPONDENT is not in control of. 

 

86. In addition, Article 12 of CISG provides that “…acceptance or other indication of 

intention to be made in any form other than in writing does not apply where any 

party has his place of business…”. In this context, the RESPONDENT is not 

responsible for knowing the CLAIMANT’s non-existent intentions, but should 

transfer the total amount of the invoice as request by the CLAIMANT. 

 

87. This is supplemented by Article 4.5 of the UPICC, which states that, “All contract 

terms shall be interpreted so as to give effect to all the terms rather than to deprive 

some of them of effects”. Provided that the RESPONDENT is sharing risks with 

the CLAIMANT, the RESPONDENT will not put the CLAIMANT in a dangerous 

currency risk, because that would be effective towards it [the RESPONDENT] as 

well. 
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3.1.2 The application of the exchange rate is not ambiguous and is based on the 

Contract Interpretation Rules  

 

88. There is no ambiguity in the exchange rate set in the addendum. It was very clear 

as it states that the exchange rate for the agreement is fixed to US$ 1= EQD 2.01 

and not the exchange rate for the clamps price solely. The fixed rate explicitly 

stipulated in the addendum was to be applied to the whole DSA and not only the 

addendum as alleged by the CLAIMANT (Respondent’s Exhibits R 4 and R 5). 

However, the CLAIMANT lacked any written proof that the exchange rate is only 

applicable to the clamps. In addition, Article 2.1.11/2 of the UPICC states that “if 

the offeror does not object, the terms of the contract are the terms of the offer with 

the modifications contained in the acceptance”. This is sufficient evidence to 

support the addendum being effective towards the whole DSA and for non-

existence of objection being an indication of satisfaction with the addendum by 

both parties.   

 

3.2 Addendum is a part of the whole DSA contract 

 

89. In negotiating a contract, it is common for the parties to go back and forth through 

several drafts, refining the language or provisions of the contract. The parties may 

easily revise the words of the agreement before signing the agreement. Each party 

should initial each change to establish that the changes were agreed upon. Another 

way to handle changes is to put them in an addendum. Addendum is literally 

defined as a “thing to be added; an addition”. An addendum is a document added 

to a previously prepared and issued set of bidding documents during the bid period. 

It becomes a part of the contract documents (Mark Kalin and others, 2011, at 111). 

If the parties use an addendum, and the words of the addendum are in conflict with 

the words of the main contract, the wording of the addendum prevails (Fred S. 

Steingold, 2015, at 348). The DSA addendum is not in conflict with the wording 

of the main contract. Instead, the addendum clarified the points not covered in the 

DSA (exchange rate).  
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3.3 The settlement on an agreement by both parties on a fixed exchange rate does 

not require the application of the current exchange rate to the DSA 

 

90. Unlike what the CLAIMANT has claimed in its memorandum, Article 6.1.9 (1.b) 

of the UPICC states that “the parties have agreed that payment should be made 

only in the currency in which the monetary obligation is expressed”. In reference 

to calculations made in the CLAIMANT’s Exhibit C2 (page 10, paragraph 1 of 

section 4) and to the Summary of Facts, the RESPONDENT did not violate any 

fundamental contractual obligations that might cause loss to the CLAIMANT. In 

fact, it is provided in the formulas that any amount above the sum of US$ 9,500 

will result in a profit of 5%. In contrast, the CLAIMANT sought to produce the 

fan blades at a maximum price of production without resulting in any profit, in 

addition to putting both the CLAIMANT itself and the RESPONDENT at risk in 

reference to the RESPONDENT’s Exhibit R 5 (page 31, 1st paragraph [Wright 

were already in agreement on a maximum price]). The previously mentioned only 

means that the RESPONDENT did go by the appropriate amount suggested by the 

CLAIMANT during the negotiation.  

 

91. Provided that there is no practice between the parties pertaining to the applicable 

exchange rate, the CLAIMANT in its memorandum is in fact invalid, and is not of 

sense, due to the previous relationship between both manufacturers and both being 

ex-subsidiaries of Engineering International SA. In addition, both parties were 

aware of the other company’s job (CLAIMANT’s Summary of Facts, pages 3 and 

4). A statement was provided by the RESPONDENT (Respondent’s Exhibit R 5): 

“… The parties always applied the exchange rate at the time the contract was 

concluded”. Thus, the fixed exchange rate proved to be the most suitable in 

reference to the two previous contracts agreed upon, TRF 163-I and TRF 150-II. 

 

92. The CLAIMANT stated that the RESPONDENT was “taking advantage” of the 

mistake made by the CLAIMANT’s accountant staff, only proving the bad faith 

of the CLAIMANT by trying to take advantage of the situation, and requesting for 

an additional payment. The RESPONDENT would not have considered 
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purchasing fan blades from the CLAIMANT for other projects (CLAIMANT’s 

Summary of Facts, page 4, paragraph 5, 2nd line).  

 

93. Following the information written above, the RESPONDENT’s intention of 

purchasing the clamps connecting to the shafts of the fan blades from a different 

supplier was to avoid any expensive costs that might be borne, and that might put 

Santos D at risk. In reference to risk sharing by both contracting manufacturers, in 

addition to the CLAIMANT being well aware of his intention he further knew that 

the only reason the RESPONDENT bought the clamps from Wright Ltd was due 

to the other clamps from the supplier not fitting the fan blades.  

 

3.4 Conclusion of Issue III: 

 

94. In conclusion, the exchange rate fixed in the addendum does apply to the DSA, 

since the parties’ intention of such an extension has been proven by them signing 

the addendum. In addition, any other statement contrary to the addendum is invalid 

because it would go against the parties’ intention and agreement. Thus, the 

RESPONDENT requests the tribunal to reject all claims for payment raised by the 

CLAIMANT.  
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4. ISSUE IV: RESPONDENT is not obliged to pay the levy charges of US$ 

102,192.80 

 

95. On 15 January 2015, the RESPONDENT sent an email to the CLAIMANT’s 

COO, as a letter of confirmation for the payment of the goods. He wrote that the 

amount paid was US$ 20,438,560 for the price of fan blades (Claimant’s Exhibit 

C3). Later, on 29 January 2015, US$ 20,336,367.20 was credited to the 

CLAIMANT’s account. An enquiry at the Equatoriana National Bank by the 

CLAIMANT revealed that the Equatoriana Central Bank had investigated the 

payment for money laundering as per Regulation ML/2014C which provided for 

investigations of any money transferred in excess of $2 million. Therefore, a 0.5% 

levy was deducted as per section 12 of the regulation. Thus, the CLAIMANT 

asked the RESPONDENT to pay for the additional bank charge (levy) for US$ 

102,192.80. The RESPONDENT made the full payment of the DSA price as 

stipulated in the two invoices provided by the CLAIMANT, US$ 20,438,560 for 

the fan blades and US$ 183,343.28 for the clamps, respectively.  

 

4.1 Levy is not part of the bank charges  

 

96. The 0.5% levy taken by the Central Bank of Equatoriana for the examination of 

its Financial Investigation Unit under section 12 of Regulation ML/2010C has to 

be borne by the CLAIMANT. The levy is not part of the ordinary bank charges for 

payments, but is based on a very specific public law regulation in Equatoriana 

where the CLAIMANT has its place of business. No comparable rule exists in 

Mediterraneo or any other country known to the RESPONDENT. Had the 

RESPONDENT been aware of the levy it either would have considered the levy 

in the price calculations, or would have insisted on the inclusion of an explicit 

provision into the contract that the CLAIMANT should bear this extraordinary 

charge arising from circumstances that are much more associated with the 

CLAIMANT than with the RESPONDENT.  
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97. A levy has been defined as a type of taxation system on financial institutions, in 

which banks are forced to pay government taxes over and above any normal 

corporate taxes they may incur (P. Malloy, 2011). This is in order to maintain 

financial discipline and prevent outlandish spending, bonuses or possible overly 

risky behavior. Bank levies are generally viewed as punishment to financial 

institutions. When a bank account is frozen due to a creditor trying to get the debtor 

to repay its debt, a bank levy can occur due to either unpaid taxes or unpaid debt. 

By contrast, bank charges have been defined as amounts of money paid by a 

customer for a bank’s services. Thus, in section 4 of the DSA the CLAIMANT 

and RESPONDENT agreed that the bank charges must be borne by the 

RESPONDENT ‘Buyer’. 

 

4.2 RESPONDENT paid the bank charges as agreed in section 4 of the DSA 

  

98. The parties have chosen CISG as the applicable law to their contractual 

obligations. Article 54 of CISG states that “The buyer’s obligation to pay the price 

includes taking such steps and complying with such formalities as may be required 

under the contract or any laws and regulations to enable payment to be made”. The 

RESPONDENT paid the full amount of the invoices without any deduction or 

delay. Article 54 of CISG expressly governs any matter relevant to the obligations 

of the buyer to pay the price. This article provides a precise rule for bearing the 

costs of performance. These costs may involve the transport of the goods sold, fees 

to be paid for the export of goods, and bank charges for money transfer, not for 

extraordinary charges according to Equatoriana law (country of the CLAIMANT’s 

law). 

 

99. In addition, the application of the UPICC also leads to the same conclusion. The 

general contract law of all three states (Equatoriana, Mediterraneo, Dhanubia) is a 

verbatim adoption of the UPICC. Art. 5.1.4(1) of the UPICC specifies that in order 

for the obligation to be deemed complete, a specific result mentioned in the 

contract must be achieved. Hence, the RESPONDENT should bear any costs 
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related to making the payment due, and achieve the specific result it follows, which 

he did according to the invoices sent by the CLAIMANT. There is no proof that 

the levy is considered as one of the bank charges.  

 

4.3 CLAIMANT did not inform the RESPONDENT about the levy fee in the DSA 

nor in the invoices 

 

100. It is clear that the levy is not one of the bank charges that the parties agreed 

upon. Section 4 of the DSA stipulated that the buyer should bear the bank charges 

“for the transfer of the amount”. In fact, using this explicit formula indicates the 

fact that the CLAIMANT is trying to take advantage of the RESPONDENT by 

changing the facts, and making him responsible to pay his taxation, which is not 

part of the DSA. In addition, on the assumption that the levy fee must be borne by 

the RESPONDENT, the logical question is why the CLAIMANT did not include 

the levy in the invoices sent to the RESPONDENT? It should be kept in mind that 

the levy fee was imposed according to Equatoriana law, in which the CLAIMANT 

already knew of the levy or at least ought to have known about it at the time of 

negotiating the DSA price. Had the RESPONDENT been aware of the levy, it 

either would have considered the levy in the price calculations, or would have 

insisted on the inclusion of an explicit provision into the contract that the 

CLAIMANT should bear this extraordinary charge arising from circumstances 

that are associated with the CLAIMANT rather than with the RESPONDENT.  

 

4.4 CLAIMANT did not hand over the documents related to the levy fee 

 

101. Article 30 of CISG states that “the seller must deliver the goods, hand over 

any documents relating to them”. By reviewing the facts, on January 2015, the 

CLAIMANT attached invoices for the fan blades and clamps without including 

any information about the levy fee. Therefore, and according to this article it is the 

CLAIMANT’s responsibility to inform the RESPONDENT about any documents 

related to the goods or payment such as a levy fee. In addition, it is not the 

RESPONDENT’s duty to find out the extra charges, which is not mentioned in the 



46 
 

invoices. On the other hand, it is the CLAIMANT’s duty to find out what are the 

extra charges that must be paid by the RESPONDENT in order to make sure that 

the transaction is made, and to make sure that the RESPONDENT is aware of this 

in the first place. 

 

102. Therefore, the RESPONDENT has made all the payments that he must pay 

in order to fulfill his obligation to the DSA. According to the CLAIMANT 

(Claimant’s Exhibit C3), “On the basis of the invoices received we have affected 

the following two payments to Wright’s bank account, IBAN 1209 3456 6798, at 

Equatoriana National Bank, Ocean Promenade 3, Equatoriana”. The 

RESPONDENT is liable to follow all the necessary steps to make sure that the 

transaction is made. However, paying an extraordinary charge is not one of them.   

 

4.5 RESPONDENT’s analogy between Arts. 35(2) and 54 of CISG is ideally relevant 

 

103. The CLAIMANT knew of the levy or at least ought to have known about it. 

Enquiries with other engine producers made by the RESPONDENT after the 

initiation of this arbitration have revealed that the levy has been charged by the 

Central Bank before on at least two occasions where payments had been made to 

the CLAIMANT. In the first case, involving a payment in May 2010 by 

JetPropulse from Ruritania, the CLAIMANT actually paid the levy and not the 

buyer JetPropulse. In general, the present situation is comparable to the much more 

frequent problem in relation to the seller’s obligation to deliver goods that public 

law regulation at the buyer’s place potentially affecting the conformity of the 

goods. 

 

104. It is now largely accepted that unless the parties have agreed differently, the 

public law regulations at the seller’s place of business are relevant to the 

conformity of delivery under Article 35 (2) CISG. The seller is not expected to 

know all public law regulations at the buyer’s place of business unless the buyer 

actually informs it about such regulations. The same consideration must be applied 
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to the obligation to pay the price. Thus, the CLAIMANT was either under a duty 

to inform the RESPONDENT about the extraordinary levy known to the 

CLAIMANT or to bear the costs for it. 

 

105. The levy is not part of the ordinary bank charges for payment but is based 

on a very specific public law regulation in Equatoriana where the CLAIMANT 

has its place of business and no comparable rule exists in Mediterraneo or any 

other country known to the RESPONDENT. Nevertheless, this levy can be 

considered as an extraordinary charge arising from circumstances which are much 

more associated with the CLAIMANT than with the RESPONDENT. Under 

section 12 of Regulation ML/2010C, which has almost the same circumstances as 

this case, the levy has to be borne by the CLAIMANT as it was considered as an 

extraordinary charge that has to be borne by the CLAIMANT. 

 

106. The present situation is comparable to the much more frequent problem in 

relation to the seller’s obligations to deliver the goods that public law regulations 

at the buyer’s place potentially affecting the conformity of the goods. Therefore, 

the RESPONDENT has the right to draw analogy between Articles 35(2) and 54 

of CISG. The same consideration must be applied to the obligation to pay the price. 

Thus, the CLAIMANT was either under a duty to inform the RESPONDENT 

about the extraordinary levy known to the CLAIMANT or to bear the costs for it. 

 

107. The seller is not expected, as we mentioned earlier, to know all public law 

regulations at the buyer’s place of business unless the buyer actually informs it 

about such regulations. Applying the same analogy to the case at hand, the 

CLAIMANT was either under a duty to inform the RESPONDENT about the 

extraordinary levy known to him or to bear the cost of it.  
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4.6 Conclusion of Issue IV: 

 

108. In conclusion, the bank charges agreed to be borne by the RESPONDENT 

in section 4 of the DSA are not relevant to the levy fee. The RESPONDENT made 

all the payments requested by the CLAIMANT in the two invoices sent. According 

to applicable law, the RESPONDENT is responsible for taking all the necessary 

measures, including payment of all due charges to effect payment, which the 

RESPONDENT did. Thus, the RESPONDENT requests the tribunal to reject all 

claims for payment raised by the CLAIMANT.  
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Request for relief  

 

In light of the above submissions, the RESPONDENT respectfully requests the tribunal to 

find that:  

 

1) The CLAIMANT’s claim has not been submitted duly and is not admissible. The 

RESPONDENT requests the tribunal to dismiss the claims as belated, ISSUE I. 

 

2) The RESPONDENT requests the tribunal to order the CLAIMANT to pay security for 

costs, ISSUE II.  

 

3) The RESPONDENT requests the tribunal to reject all claims for payment raised by the 

CLAIMANT, ISSUE III and ISSUE IV. 

 

4) The RESPONDENT requests the tribunal to order the CLAIMANT to pay the 

RESPONDENT’s costs incurred in this arbitration. 
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