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IV. Statement of Facts 

 

1. The Claimant (Wright) is a specialized manufacturer of fan blades for jet engines, incorporated 

in Equatoriana. The Respondent (SantosD) is a medium-sized manufacturer of jet engines, 

incorporated in Mediterraneo. Before 2010, both the Claimant and the Respondent were 

subsidiaries of Engineering International SA, a company active in various fields in engineering, 

in particular turbines of all sorts. Later on, Engineering International SA sold one of the 

subsidiaries to its parent company Wright Holding PLC and the other to SpeedRun, a Private 

Equity Fund. This was due to the financial crisis that Engineering International SA went 

through back in 2008; another reason was to further reduce debts and to concentrate on its core 

business.  

 

2. In 2010, at the time of the sale of both companies, they were negotiating to jointly develop a 

new fan blade for the next generation of the Respondent’s high space jet engine JE 76/TL14B. 

The fan blades were to be based on the Claimant’s newest model of swept fan blades, the TRF 

192, which had been released a few months earlier. The improved fan blades were supposed to 

lead to considerable noise reduction in the Respondent’s new JE 76/TL14B. The purpose was to 

make the JE 76/TL14B quieter than any other available jet engine and would provide for 

optimum engine core protection. However, the engine was to be developed for use in the newest 

version of the signature executive line 100 Jet of Earhart SP “Earhart”, a worldwide operating 

aircraft manufacturer for a range of medium-sized passenger and business jets. The Respondent 

was particularly looking forward to concluding a contract with Earhart since it would enable the 

Respondent to showcase its newly developed jet engine via a prestigious world-renowned 

aircraft manufacturer.    

 

3. In August 2010 the Respondent and Claimant concluded a sale contract titled Development and 

Sales Agreement (Claimant’s Exhibit C2) to jointly develop TRF 192-1 under the technical 

leadership of Wright Ltd (Claimant) with SantosD (Respondent) agreeing to purchase at least 

2,000 fan blades. The seller (Wright) agreed to produce and deliver 2,000 TRF 192-I swept fan 

blades by 14 January 2015 (Claimant’s Exhibit C2 – section 3). However, at the time of 

concluding the contract the production cost for the new blade was not yet certain. Nevertheless, 

the Respondent insisted on fixing a maximum price to be paid, to allow SantosD (Respondent) 

to make a binding offer including a price for its engine to Earhart (Claimant’s Exhibit C1).  
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4. Following the uncertainty about the exact cost of the new fan blade, the parties agreed on a 

flexible price structure which provided the maximum and minimum price to be paid by the 

Respondent. In a reliance upon good faith, both parties came to terms on the flexibility of the 

price, within the range of US $9,975 to US $13,125, to ensure that both parties would generate a 

profit from the overall transaction and that the Respondent could at that stage definitely offer 

the engine at a largely fixed price to Earhart. (Claimant’s Exhibit C2 – section 4). In addition, 

the Respondent also insisted on a price using US Dollars although the Claimant’s production 

costs would be incurred in Equatorian Denars (EQD); therefore it was not the case that the 

Claimant felt that EQD would be more suitable. 

 

5. At the time of the negotiation of the Development and Sales Contract, SantosD brought up his 

intention of purchasing clamps to connect the fan blades to the shaft of the fans from a different 

producer. However, after the conclusion of the Development and Sales Contract the Respondent 

decided to purchase the clamps from Wright Ltd (Claimant). Thus, on 26 October 2010 an 

addendum was added to the contract and signed by both parties. In such addendum, the parties 

agreed that the 2,000 clamps were to be delivered on a cost basis. Furthermore, as a result of the 

insistence of the Respondent and the pressure he was putting on the Claimant, and the deviation 

from the rules applicable to the earlier agreed price calculation, the parties decided on a fixed 

exchange rate of US$1 = EQD 2.01 for the cost of the clamps (Claimant’s Exhibit C2). 

 

6. The parties were successful in improving the 2,000 fan blades (TRF 192-I) and 2,000 clamps. 

On 14 January 2015, the Claimant delivered both the fan blades and clamps together to the 

Respondent as per contract and attached two invoices for the goods. The first invoice concerned 

the price of 2,000 fan blades: US $20,438,560. The second invoice concerned the price of 2,000 

clamps: US $183,343.28. The Respondent accepted and confirmed that the products were as per 

contract and finally made the payment as requested by the two invoices (Claimant’s Exhibit 

C3). 

 

7. However, after the payment was made to the Claimant’s bank account he found out that there 

was a mistake in terms of the price set out in the invoice relating to the fan blades. As a result of 

a miscalculation by the Claimant’s accountant Mr. Lee, a wrong invoice for the fan blades had 

been attached to the delivery. The overall price provided was US$ 20,438,560 instead of US$ 

22,723,800, due to applying the fixed exchange rate (EQD 2.01) to the clamps as well as the fan 
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blades. Without a previous revision to the Development and Sales Contract, a flexible exchange 

rate was supposed to be applied to the invoice for the fan blades (Claimant’s Exhibit C4). 

 

8. The amount was paid immediately, as the Respondent did not want to miss the opportunity of 

taking advantage of this obvious mistake. On 15 January 2015, the Respondent’s Chief 

Financial Officer (CFO) Mr. Lindberg emailed the Claimant’s Chief Operations (COO) Officer, 

Ms. Beinhorn, stating that he had effected the payment (Claimant’s Exhibit C3). On the same 

day, the COO immediately contacted the Respondent’s CFO regarding the miscalculation, even 

though the mistake was unambiguous and could be noticed by the Respondent’s CFO, clarifying 

the mistake and pointing out the basis of the formula agreed upon in the contract. Ms. Beinhorn 

informed Mr. Lindberg that the cost per fan blade is US$ 10,941.90 as per the exchange rate at 

the time of delivery of the fan blades; the overall price was US$ 22,723,800 and the amended 

invoice was attached (Claimant’s Exhibit C5). 

 

9. A sum of US$20,336,367.20 was credited to the Claimant’s account at the Equatorian National 

Bank on 29 January 2015. Ms. Beinhorn later notified Mr. Lindberg demanding the outstanding 

sum of US$ 2,387,432.80 on 9 February 2015 (Claimant’s Exhibit C6). 

 

10. The Respondent replied the next day, 10 February 2015, denying any additional purchase price 

and going against what had been agreed upon between the parties. He reiterated the 

Respondent’s view, that the cost per fan blade was only US$ 9,744.28, insisting again on the 

application of the fixed exchange rate set out in the addendum to the Development and Sales 

Contract for converting the cost incurred by the Claimant in EQD into US$ (Claimant’s Exhibit 

C7). 

 

11. SantosD (Respondent) also claimed that they were not aware of why US$ 102,192.80 had been 

deducted from the sum transferred (US$ 20,438,560). It was revealed that the amount was 

deducted by the Equatorian Central Bank for investigation for money laundering as per 

Regulation ML/2014C. A levy of 0.5% was deducted as per section 12 of the regulation 

(Claimant’s Exhibit C8). 
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12. To summarise, it is clear that the dispute concerns the following issues: 

 

- The price of the fan blades:  

 

a. From the Claimant’s point of view, the price is US$ 10,941.90 per fan blade. The full 

purchase price for the 2,000 blades and 2,000 clamps is US$ 22,723,800. Therefore, the 

Respondent must effect the payment of an additional US$ 2,285,240 to fulfill his 

obligation in the contract. 

 

b. From the Respondent’s point of view, he made all the payments required by the contract 

as stated in the original invoice sent by the Claimant. The Respondent also insisted on 

the application of a fixed exchange rate agreed in the addendum (US$ 1 = EQ 2.01) 

pertaining not only to the clamps but to the whole contract. From the Respondent’s point 

of view, the cost per blade is 19,586 EQD. Applying the fixed exchange rate, the cost 

would be US$ 9,744.28 per blade. Therefore, the amount of US$ 20,438,560 reflects the 

total price of the blades and clamps which had already been paid by the Respondent. 

 

- The sum of US$ 102,192.80:  

 

a. The Equatorian Central Bank has deducted the amount of US$ 102,192.80 due to a money 

laundering investigation as per Regulation ML/2014C. A levy of 0.5% was deducted as per 

section 12 of the regulation (Claimant’s Exhibit C8). However, both parties argued that this 

amount has to be borne by the other party. 

 

13. According to the arbitration clause in the Development and Sales Contract (Exhibit C2), section 

21 states that the parties agreed that all disputes arising out of or in connection with this 

Agreement shall be settled amicably and in good faith between the parties. If no agreement can 

be reached, each party has the right to initiate arbitration proceedings under the Rules of the 

Center for Arbitration and Mediation of the Chamber of Commerce Brazil-Canada (“CAM-

CCBC”) and in line with international arbitration practice. 

 

14. As per the Dispute resolution of section 21 of the Development and Sales Contract, Wright Ltd 

tried to solve the dispute amicably by making several offers combining a reduction in price. 

However, the Respondent still insisted on US$ 9,744.28 (fixed exchange rate) per fan blade 
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(Exhibit R3). Therefore, according to section 21 of the Sales and Development Contract the 

Claimant on 31 May 2016 initiated arbitration proceedings against the Respondent.  

 

 

V. Summary of the Argument 

 

15. This section will clarify the argument on behalf of Wright Ltd (Claimant). In summary the 

argument defends the following points: 

 

a. The Claimant sent the arbitration request as required by the agreed arbitration rules 

(Article 4). 

 

b. The arbitral tribunal must rule on its jurisdiction according to the competence-

competence principle and commence with the arbitration. 

 

c. The Respondent acted in bad faith, violating the UNIDROT Principles of 

Commercial Contract and best practice of international trade. 

 

d. The Respondent breached the contract by not paying the outstanding balance of US$ 

2,285,240. 

 

e. The Respondent must bear the bank charge for US$ 102,192.80 according to law and 

parties’ agreement. 

 

f. The Respondent caused damage to the Claimant and there is a possibility for 

compensation. 

 

g. The Respondent must pay interest due to the delay in payment of the outstanding 

amount. 

 

h. The Respondent must bear all the arbitration costs.  
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1. Part one: The Claimant sent the arbitration request as required by the agreed 

arbitration rules (Article 4) 

 

16. The Tribunal has jurisdiction to hear this dispute. The CLAIMANT and RESPONDENT 

included a valid arbitration clause in the Contract pursuant to the CISG and the UNIDROIT 

Principle of Commercial Contract. The Arbitration Clause is sufficiently definite to confer 

jurisdiction on the Tribunal. Therefore, the Respondent’s argument that the request of 

arbitration submitted by the Claimant on 31 May 2016 did not comply with the requirements of 

Article 4.1 and 4.2 of the CAM-CCB Rules (Respondent’s legal evaluation, 11-14) can be 

rebutted on the following grounds. 

 

1.1 The CISG governs the Contract and its formation 

 

17. Art. 1(1)(b) of the United Nations Convention on Contracts for the International Sale of Goods 

(“CISG”) provides that the “Convention applies to contracts for the sale of goods between 

parties whose places of business are in different states … when the rules of private international 

law lead to the application of the law of a contracting state”. The Contract is for the sale of 

2,000 fan blades and 2,000 clamps suitable for a jet engine. The CLAIMANT’s and 

RESPONDENT’s places of business are in different states, Equatoriana and Mediterraneo. The 

CLAIMANT and RESPONDENT agreed that the Contract shall be governed by CISG. For 

issues not dealt with by CISG, the UNIDROIT Principles are applicable (Exhibit C2). 

 

18. The CISG explicitly refers to the “settlement of disputes” in both Art. 19(3) and Art. 81(1). 

Thus, it is not necessary to look beyond the CISG to determine whether the parties properly 

included the Arbitration Clause. The CISG addresses the inclusion of arbitration clauses in 

contracts [Redfern 150]. 

 

1.2 The Parties properly incorporated the Arbitration Clause into the Contract 

 

19. The Claimant and Respondent properly incorporated the Arbitration Clause into their contract 

(Exhibit C2), which was binding on the parties and is considered as an independent agreement 

under the Principle of Separability of the arbitration agreement. The doctrine of separability 

means that the arbitration clause is a separate agreement from the other terms of the contract. 

Therefore, it will be treated as an independent agreement from the underlying contract. This 
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doctrine differentiates between the underlying contract that governs the parties’ rights and 

obligations, and the arbitration agreement that governs the arbitration process (Schwebel, 5). 

 

1.3  Claimant sent the arbitration request in line with the agreed period of sixty days 

 

20. In the Development and Sales Contract, the parties agreed that the arbitration must be 

commenced within sixty days of the failure of the negotiation to have the dispute decided by 

arbitration. However, the amicable negotiations failed on 1 April 2016 (Exhibit R3). The 

Claimant sent the first notification to commence arbitration on 31 May 2016, fulfilling his 

contractual obligation of sixty days as a time limit to initiate arbitration proceedings. This was 

evidenced in the letter sent by the president of CAM-CCB to the Respondent, notifying him 

about the commencement of arbitration procedures.   

 

21. In addition, Article 4.1 of CAM-CCB states that “The party desiring to commence an arbitration 

will notify the CAM/CCBC, through its President, in person or by registered mail…”. The 

Respondent argued that the Request for Arbitration submitted by the CLAIMANT on 31 May 

2016 did not comply with the requirements of Article 4.1 and 4.2 of the CAMCCBC Rules. 

Neither had the Claimant paid the Registration Fee in full nor had it submitted a power of 

attorney for the arbitration. Consequently, the arbitration proceedings were only commenced on 

7 June 2016 after the signed power of attorney was provided and the fee had been paid in full as 

alleged by the Respondent. 

 

22. This argument is rebuttable, as the CLAIMANT sent the notice on 31 May, which met the 

requirements of Article 4.1 quoted above. Therefore, the Claimant met the arbitration rules 

agreed by the parties to commence the arbitration.  

 

1.4 The tribunal has the power to decide whether it has jurisdiction according to the 

competence-competence doctrine 

 

23. Regarding the issue raised by the Respondent to dismiss the claim as belated (Respondent 

Merits), the competence-competence doctrine dictates that the arbitral tribunal has the authority 

to determine whether it has jurisdiction to evaluate the validity of the arbitration agreement 

[Lew, Mistelis & Kröll 332-33]. Competence-competence is a basic principle of international 

commercial arbitration [UNCITRAL Model Law Art. 16(1); UNCITRAL Arbitration Rules § 
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15(2); see also, Dallah real estates vs. Government of Pakistan, ICC Case No. 6515; ICC Case 

No. 6516; ICC Case No. 5294 (holding that despite the arbitration agreement’s unclear 

designation of the proceeding’s location, the tribunal was authorized to rule on its own 

jurisdiction); TOPCO]. 

  

2. Part two: Bad Faith of RESPONDENT vs. Good Faith of CLAIMANT 

 

24. A sequence of several events occurred involving the RESPONDENT’s behavior towards the 

CLAIMANT, which are logically interpreted as a sign of bad faith and intentions under Article 

2.1.15 of the UNIDROIT Principles of Commercial Contracts. 

 

2.1 RESPONDENT’S liability for losses and harm caused to the CLAIMANT:  

 

25. The RESPONDENT is liable for losses caused to the CLAIMANT according to Art. 2.1.15 of 

UNIDROIT, which states, “A party who negotiates or breaks off negotiations in bad faith is 

liable for the losses caused to the other party”. Bad faith has been defined as follows: “Bad faith 

has been defined as a state of mind affirmatively operating with a future design with a motive of 

self-interest or ill-will or for an ulterior purpose”(Hague-Zagreb, 246). The CLAIMANT 

emailed the RESPONDENT on Tuesday 9 February 2015 at around 10:46am, asking the 

RESPONDENT in an amicable negotiation to pay the outstanding amount of US$ 2,387,432.8, 

bear in mind the CLAIMANT need of the money to complete another unrelated production of 

the TRF-305. The RESPONDENT replied, refusing to pay. This sheds light on the 

RESPONDENT’S liability for obstructing the performance of the contract by negotiating in bad 

faith. 

 

26. The RESPONDENT’S liability for harm caused to the CLAIMANT can be clearly proved 

according to Art. 7.4.4 of UNIDROIT that states “ … for harm which it foresaw or could 

reasonably have foreseen at the time of the conclusion of the contract…”; the fact that the 

RESPONDENT knew about the urgent need of the money to be paid but yet refused to perform 

and pay the full amount only puts him under the liability for harm caused to the CLAIMANT. 

 

27. Another example of the RESPONDENT’S bad faith in negotiations appears in the contradiction 

between the main agreement and the addendum; the RESPONDENT agreed on a flexible price 

structure regarding the fan blades but yet denies that and insists on applying the fixed exchange 
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rate for the clamps in the addendum to the whole contract. However, the RESPONDENT 

benefits by paying less than what was agreed on previously (flexible exchange rate), which 

obviously alters the equilibrium of the contract and brings out the RESPONDENT’S bad faith. 

 

28. An example of the CLAIMANT’S good faith and honest presence of sensible co-operation 

appeared when the CLAIMANT settled to the RESPONDENT’S request to deal in US Dollars 

instead of Equatorian Denars given the fact that this settlement was not obligatory, which 

indicates the good faith of the CLAIMANT.  

 

2.2 RESPONDENT’S insistence on fixing a maximum price 

 

29. The CLAIMANT agreed on a flexible price structure regarding the contract, where the 

RESPONDENT insisted on fixing a maximum price, which is beyond the actual desire of the 

CLAIMANT. Yet the CLAIMANT agreed to these requests, which highlights the 

CLAIMANT’S co-operation and good faith. 

 

3. Part three: Respondent breached the contract by not paying the outstanding balance  

 

30. CISG stipulated many articles in regard to the breach of contract, one of which is Article 25: “A 

breach of contract committed by one of the parties is fundamental if it results in such detriment  

to the other party as substantially to deprive him of what he is entitled to expect”. Article 53: 

“The buyer must pay the price for the goods and take delivery of them as required by the 

contract and this Convention.” 

31. The aforesaid can be implemented in the breach of contract caused by the Respondent. SantosD 

violated the fundamental contractual obligations of the resulting contract, applying a flexible 

payment for the fan blades, paying a lesser sum than the one agreed upon ($22,723,800) in the 

contract at the time of its conclusion in 2010. The main elements breached by the Respondent 

will be discussed in the following subsections. 
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3.1 Respondent paid less than the agreed minimum price of the fan blades 

 

32. According to the provisions set out in Article no. 59 of the CISG, which stipulates: “The buyer 

must pay the price on the date fixed by or determinable from the contract and this Convention 

without the need for any request or compliance with formality on the part of the seller” and 

Article 7.1.1 of the UNIDROIT Principles, which stated: “Non-performance is failure by a party 

to perform any of its obligations under the contract, including defective performance or late 

performance”. Therefore, the Respondent is obliged to pay for the fan blades without violating 

the contractual obligations agreed upon. Nevertheless, SantosD’s breach of contract led to it 

being subject to the provisions of Article 25 CISG quoted above.   

 

33. According to the negotiations and the deal made between both parties, the Respondent at first 

was willing to pay the maximum price with full confidence and even after the price range was 

set by the Claimant in accordance to the exchange rate at the time of delivery of the fan blades.  

34. However, moving on to the time of payment for the fan blades, the Respondent paid less than 

the minimum price settled by both parties for the fan blades and applied the same formula used 

for the clamps (Fixed exchange rate) to pay for the fan blades, regardless of what damage the 

amount might ‘cause’ the Claimant.  

35. Therefore, the Respondent will have to face the penalties for his actions in accordance with 

Article 77 of the CISG, which stipulated: “A party who relies on a breach of contract must take 

such measures as are reasonable in the circumstances to mitigate the loss, including loss of 

profit, resulting from the breach. If he fails to take such measures, the party in breach may claim 

a reduction in the damages in the amount by which the loss should have been mitigated” and the 

Respondent will be subject to the provisions of Article 61 of the CISG, which stipulated: “(1) If 

the buyer fails to perform any of his obligations under the contract or this Convention, the seller 

may: 

              (a) exercise the rights provided in article 62… 

              (b) claim damages as provided in article 74… 

              (2) The seller is not deprived of any right he may have to claim damages by exercising his  

right to other remedies”. 
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36. Nevertheless, given the fact that the Claimant had provided the Respondent with a period of 

grace until 4 March 2015 (EXHIBIT C6), the Respondent was uncooperative and insisted on 

paying the sum of US $9,744.28 instead of US $9,975 per fan.  

 

37. The parties agreed the price of fan blades to be paid in US Dollars regardless of how much it 

costs in EQD currency. 

38. In relation to Article (6.1.9/1) of the UNIDROIT Principles, which stipulates: “…(b) the parties 

have agreed that payment should be made only in the currency in which the monetary obligation 

is expressed…”, SantosD breached one of the fundamental contractual obligations set out in the 

contract and insisted upon by the Respondent at the time of contracting and before its 

conclusion. 

39. Looking back at the summary of facts, it is obvious that the Claimant wanted the payment to be 

made in its local currency to avoid any difficulties and obstacles set out to it when it comes to 

paying its employees. In one way or another, the Respondent insisted on the payment to be 

made in US Dollars and according to the exchange rate at the time of delivery.  

3.2 Claimant has the right to determine the price of the fan blades, not the Respondent 

 

40. Just like any other deal in the best practice of international trade, the seller or the Claimant is the 

one to set the price of the products and the Respondent is to agree upon it or reject it. However, 

our Claimant for the sake of an old partnership and the uncertainty of the exchange rate, 

suggested the payment to be made on the day of the delivery and set a flexible price within the 

range of US $9,975 to US $13,125; both parties agreed to the price being determined in this 

manner. 

41. Unfortunately, the Respondent paid less than the agreed amount, wanting to set the price in his 

favour and taking advantage of the Claimant and their previous partnership under Engineering 

International SA. 

42. The Respondent was given privileges in this deal that were unlike those in any other contract 

signed or agreement settled; he received the opportunity to set the price and exchange rate 

although it was best to apply the local currency of Wright Ltd. However, the contrary happened, 

causing a delay in the process of other contracts and projects (Exhibit C6). The Claimant 

responded, with the Respondent being aware of the delay to the other project and that SantosD 
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refusing to pay the outstanding amount of money would delay the process of the Claimant’s 

other contract and production of the product. 

3.3 There is no agreed exchange rate covering the price of the fan blades 

 

43. Why did the Respondent take advantage of the exchange rate? This is a question that may be 

asked by many because that is what the Respondent did when he first received the miscalculated 

invoice for the fan blades, avoiding his contractual obligations. 

44. Just like any other company, SantosD has an accounting department which processes its 

payments; therefore, it would surely have had to calculate the amount to be transferred into the 

Claimant’s Equatorian National Bank account and it would have noticed the obvious mistake by 

applying the formula set out in the contract; it applied the fixed rate formula that is supposed to 

be used only for the clamps. This only indicates the Respondent being of bad faith and not 

ceasing to take advantage of this unambiguous opportunity.  

3.4 The exchange rate in the addendum is only applicable to the clamps agreement 

 

45. Article no. 54 of the CISG clearly provided: “The buyer’s obligation to pay the price includes 

taking such steps and complying with such formalities as may be required under the contract or 

any laws and regulations to enable payment to be made”. The addendum clearly states that the 

fixed exchange rate settled was only regarding the clamps. Thus, the question is: how does the 

aforementioned exempt the Respondent from paying the additional sum to be paid? 

Furthermore, both parties confirming their interest in only the clamps being of fixed rate by 

signing the handwritten addendum can be acknowledged by a normal person that does not 

perform daily commercial transactions that settle agreements. Therefore, the Respondent is 

subject to the aforementioned article where it obliges the Respondent to pay the remaining 

amount of US $2,387,432.80. 

3.5 The exchange rate agreed upon at the time of payment 

 

46. The exchange rate agreed upon at the time of negotiating the contract is different from that 

which was paid on the delivery date although the Respondent’s COO was well aware of the 

wrong payment being made using the wrong fixed exchange rate and which is only applicable to 

the clamps without the fan blades. 
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47. To further elaborate, we can reference the Summary of Facts where it clearly states: “if such 

costs are to be converted into US$ the current rate must be applied” said by the Respondent 

themselves. To conclude the aforesaid, as per the parties’ agreement and according to Article 53 

of the CISG: “The buyer must pay the price for the goods and take delivery of them as required 

by the contract”.  

4 Part four: Respondent must bear the bank fees 

 

48. Regarding the 0.5% levy on each sum of money investigated, which totalled US$ 102,192.80, 

on behalf of the Equatorian bank, Article 54 of CISG states that “The buyer's obligation to pay 

the price includes taking such steps and complying with such formalities as may be required 

under the contract or any laws and regulations to enable payment to be made”. In reference to 

Art. 54 quoted above, this clearly states what is required from the buyer regarding bank fees, 

which in our case the RESPONDENT did not follow. This is explained in more detail in the 

following subsections. 

 

4.1 The respondent must pay the money laundering fees according to the contractual 

agreement 

 

49. In section four of the Development and Sales Contract (Exhibit C2), the parties’ agreement was 

as follows: “The bank charges for the transfer of the amount are to be borne by the BUYER”. 

The deduction of a sum of US$ 102,192.80 was taken by the Equatorian bank as part of a 

money laundering investigation. Applying the above quoted article (54 CISG), it is absolutely 

clear that the parties had agreed that the bank charges for the transfer of the amount, such as the 

0.5% that was deducted by the Equatorian bank, must be borne by the Buyer as a part of his 

contractual obligation.   

4.2 The respondent must pay the money laundering fees according to the Equatorian laws and 

regulations  

 

50. Based on section 12, regulation ML/2010C, the financial investigation unit subtracted a 0.5% 

levy from each sum of money investigated, which totalled US$ 102,192.80 from the overall 

amount of US$ 22,723,800 is of the BUYER’S obligation according to the Equatorian laws and 

regulations. Therefore, the CLAIMANT rightfully asks for the above stated expenses to be 

borne by the RESPONDENT. 
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5 Part five: Respondent caused damages for the Claimant and there is a possibility for 

compensation  

51. Article 74 of CISG states that “Damages for breach of contract by one party consist of a sum 

equal to the loss, including loss of profit, suffered by the other party as a consequence of the 

breach. Such damages may not exceed the loss which the party in breach foresaw or ought to 

have foreseen at the time of the conclusion of the contract, in the light of the facts and matters of 

which he then knew or ought to have known, as a possible consequence of the breach of 

contract”. 

5.1 Damages for the RESPONDENT’s breaching the contract 

52. On 10 February 2015, Mr. Lindbregh (the RESPONDENT’S Chief Financial Officer) denied 

that any additional purchase price payment was due, and he reiterated the RESPONDENT’S 

view, that the cost per fan blade was only US$ 9,744.28, insisting on the fixed exchange rate 

which was in the addendum to the original contract. 

53.  The RESPONDENT has paid the price which is under the minimum price that the CLAIMANT 

and RESPONDENT have agreed [Section 4 PURCHASE PRICE “the minimum price per fan 

blade irrespective of production costs is US$ 9,975 while the maximum price to be charged per 

fan blade is US$ 13,125”[. Therefore, the RESPONDENT was aware about the minimum price, 

and yet he insisted on paying US$ 9,744.28 per fan blade, which caused the CLAIMANT a 

definite loss. Therefore, the RESPONDENT breached the contract by not crediting the full 

purchase price into the CLAIMANT’S account.  

5.2 Damages for the difference between the original price and the price paid by the 

Respondent, which is not compatible with the contract  

54.  Article 75 of CISG states that “If the contract is avoided and if, in a reasonable manner and 

within a reasonable time after avoidance, the buyer has bought goods in replacement or the 

seller has resold the goods, the party claiming damages may recover the difference between the 

contract price and the price in the substitute transaction as well as any further damages 

recoverable under article 74”. By reviewing the facts of the case, the CLAIMANT in clarifying 

the mistake made by Mr. Lee, pointed out the basis of the formula agreed upon in the contract; 

Ms. Beinhorn (the COO of the CLAIMANT) informed Mr. Lindberg (the RESPONDENT’S 

Chief Financial Officer) that the cost per fan blade is US$ 10,941.90. 
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55. Therefore, the RESPONDENT is liable to pay damages, which is the difference between the 

price per blade (US$ 10,941.90) and the price that the RESPONDENT credited to the 

CLAIMANT’s account. Furthermore, the CLAIMANT has the right to claim for the other 

damages resulting from his action, such as Damages resulting from delaying the payment 

(Exhibit C6: …. As you know, we are presently in the final development phase of the TRF-305 

fan for small engines, which has put the usual strain in our liquidity). The RESPONDENT was 

well informed about this operation, which has been effected by the short payment that the 

RESPONDENT made, and caused the CLAIMANT a delay on the operation. 

5.3 Damages for the current price of the goods 

 

56. Article 76 of CISG states that “If the contract is avoided and there is a current price for the 

goods, the party claiming damages may, if he has not made a purchase or resale under article 75, 

recover the difference between the price fixed by the contract and the current price at the time of 

avoidance as well as any further damages recoverable under article 74. If, however, the party 

claiming damages has avoided the contract after taking over the goods, the current price at the 

time of such taking over shall be applied instead of the current price at the time of avoidance”. 

57. By reviewing the facts of the case, the price of the fan blades was not certain at the time of 

delivering the goods on 14 January 2015. However, the price was determined as US$ 10,941.90 

per blade one day after, based on the current price at the time of production (Exhibit C5); the 

CLAIMANT clarified the mistake that Mr. Lee made in the invoice which was sent to the 

RESPONDENT using the fixed exchange rate that both parties had agreed for the clamps. 

According to article 76, the CLAIMANT has the right to claim for the difference between the 

price that the RESPONDENT has paid, and the current price at the time of production, which is 

US$ 2,285,240. 

6. Part six: Respondent must pay interest for the delayed payment of the outstanding 

amount 

 

58. Rightfully earned interest for the CLAIMANT due to the delay of payment from the respondent. 

This is in accordance with article 78 of CISG, which states “if a party fails to pay the price or 

any other sum that is in arrears the other party is entitled to interest on it” and paragraph 1 of 

article 7.4.9 of UNIDROIT which states “If a party does not pay a sum of money when it falls 
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due to aggrieved party is entitled to interest upon that sum from the time when payment is due 

to the time of payment whether or not the non-payment is excused”. 

 

59. The RESPONDENT must pay interest added to the outstanding amount of money due to the 

fact that the RESPONDENT did not pay the full amount agreed upon in the contract by 4 March 

2015 and the CLAIMANT went to arbitration on 31 May 2016, which means the 

RESPONDENT is late in paying the outstanding amount. So for being late and violating the 

contract payment date, interest should be imposed on the RESPONDENT. 

 

6.1 The applicable interest rate for the delay in payment 

 

60. Paragraph 2 of article 7.4.9 of UNIDROIT provides that “the rate of interest shall be the average 

bank short-term lending rate to prime borrowers prevailing for the currency of payment at the 

place for payment or where no such rate exists at that place then the same rate in the state of the 

currency of payment. In the absence of such a rate at either place the rate of interest shall be the 

appropriate rate fixed by the law of the state of the currency payment”. Using the principles 

stipulated in the previous article the CLAIMANT can demand the RESPONDENT to pay a 

specified amount of interest according to the rules of the place of payment, which is 

Equatoriana. 

  

7. Part seven: Respondent must bear all the arbitration costs 

 

61. Article 12.3 of the Terms of Reference (Arbitration Proceeding Nr. 200/2016/SEC7, page 43, 

Problem) agreed upon by both parties states that “the arbitral award shall establish the 

responsibility related to the payment of administrative costs and fees, arbitrators’ fees and 

tribunal appointed experts’ fees, attorneys’ fees, as well as the reasonable expenses incurred by 

the parties in their defenses process. The arbitral tribunal shall also fix the amount of the 

proportion of refund of one party to the other. The arbitrators will consider the behavior of the 

parties in order to reduce the amount of cost refund”.  

 

62. This article clearly grants the CLAIMANT the right to refund the arbitration costs and expenses 

incurred in the defense process. The RESPONDENT is fully liable for the costs of arbitration 

due to the bad behavior concerning a fundamental breach of contract in addition to acting in bad 

faith. On the other hand, the CLAIMANT has the right to refund all the arbitration costs due to 

acting in good faith throughout the contract. Furthermore, the CLAIMANT is already the 
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injured party and it is not acceptable to impose obligations on the injured party in order to claim 

his rights and cause him more damages. Is this the way we reward a party for its commitment to 

the contract? – while the uncommitted party pays the same amount of costs or even less. 

8. Part eight: Request for relief  

 

63. In light of the submission made above, the Claimant respectfully requests the tribunal to:  

 

 

1. The arbitral tribunal to rule on its jurisdiction and commence on arbitration proceedings. 

  

2. Order RESPONDENT to pay the outstanding amount of US $ 2,387,432.8 to the 

CLAIMANT’S bank account. 

 

3. Decide that the RESPONDENT’S is not exempted from liability for damages under Article 

74 of CISG. 

 

4. Decide that the RESPONDENT’S shall pay a sum of interest for delay in payment according 

to Article 78 of CISG. The interest rate shall be decided according to the average bank 

short-term lending rate to prime borrowers prevailing in Equatoriana (Paragraph 2 of Article 

7.4.9 of UNIDROIT Principles of Commercial Contract. 

 

5. Order RESPONDENT’S to pay CLAIMANT’S costs incurred in this arbitration. Article 

12.3 of Terms of Reference. 

 


