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Memorandum for Respondent 1 

STATEMENT OF FACTS 

1. The parties to this arbitration are Wright, Ltd (hereafter CLAIMANT) and SantosD KG 

(hereafter RESPONDENT).  

2. Claimant is a company based in Equatoriana, it is a highly specialized manufacturer of 

fan-blades for jet engines. 

3. Respondent is a company based in Mediterraneo. It is a medium sized manufacture of jet 

engines. Claimant provided Respondent with 2000 fan blades(TRF 192-I) for a new jet 

engine (JE 76/TL 14b). 

Until 2010 

4. Both parties were subsidiaries of Engineering International SA which is a multinational 

company located in Oceania and specialized in various fields of engineering. Due the 

financial crises in 2008 Engineering International SA had to divest itself to focus in the 

core of the business and to minimize its debts. 

January 2010 

5. RESPONDENT received a notice from Earhart SP that the company planning a new 

signature line 100 executive jet and looking for quotes for the engine for the jet. The 

notice was very specific and detailed, they asked for an engine with low fuel 

consumption and noise reduction. 

May 2010 

6. Was the First meeting between the parties to discuss jointly improving the TRF 192, 

agreed on the following basic principle for cooperation in regard to development. 

Ms.Celia Fang Development manager of Respondent insisted that the maximum price 

has to be fixed already in contract to allow Respondent to make a binding offer including 

a price for its engine to Earhat SP. 

7. The final production costs for the fan-blades are yet known and to make a determination  

of maximum price possible , flexible price structure must be agreed on. Respondent 

insisted on pricing in US$. Claimant in EQD ( Equatorianian Denars ) will have to be 

converted but no major risks involved 

July 2010 
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8. Respondent was sold to SpeedRun, a Private Equity Fund.    

August 2010 

9. Claimant and Respondent (hereinafter together the Parties) concluded a Development 

and Sales Contract. 

14 January 2015 

10. Both parties were doing great and processing in improving the new generation of jet 

engine. The Claimant delivered fan blades and clamps for Respondent with attached 

invoices for both items. Respondent accepted the delivery and after inspection confirmed 

that the swept fan blade and the clamps were in conformity with the contract. 

15 January 2015 

11. Respondent immediately paid the amount invoiced and informed Claimant about the 

payments made. 

29 January 2015  

12. An amount of US$ 20,438,560 was credited to the Claimant’s account at the ENB( 

Equatoriana National Bank). 

10 February 2015  

13. Mr. Lindbergh denied that any additional purchase price per fan was due. 

1 April 2015  

14.  declared the negotiations to be failed that when Ms Beinhorn emailed Mr. Lindbergh 

that they couldn’t find an amicable solution and they instructed their lawyer to take the 

necessary steps to initiate arbitration proceedings against Respondent. 

31 May 2015  

15. CAM-CCBC received a request for arbitration from the claimant. 

7 June 2016  

16. The request for arbitration was supplemented to comply with the requirements of article 

4. 

24 June 2016  
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17. Respondent submitted answer to the request for arbitration demanding to dismiss and 

reject all claims for payment raised by Claimant and to order Claimant to pay 

Respondent’s costs incurred in this arbitration. 

5 July 2016  

18. According to article 4.6 of the CAM-CBCC rules, arbitrators appointed by the parties are 

requested to answer the conflict of interest and availability questionnaire within 10 days. 

The questionnaire presented by Ms. Marath and Prof. Lena. Each party can raise any 

objections and present a challenge (5 July answers submitted to parties). None of the 

parties has objections by 8 July 2016.  

22 August 2016  

19. All parties signed terms of references. 

6 September 2016  

20. Consequently, after singing the terms of references by 15 days, Respondent requested the 

Tribunal to order Claimant to provide security for costs. 

October 2016  

21. Procedural Order No 1 has been passed, identified the issues between Claimant and 

Respondent and remaining submissions are at Vindobona. Both parties signed the Terms 

of Reference. The respondent submitted the request for security for cost and the claim is 

not admissible. Based on the facts and agreements, the Arbitral Tribunal hereby makes 

number of orders and certain classifications from parties, which all invited to the Oral 

Hearing.      

3 November 2016 

22. Procedural Order No 2.  Passed with necessary clarifications. In 3 November 2016 the 

tribunal added procedural order no. 2 which concluded questions that clarifies specific 

details of the facts of the case. The arbitral tribunal required clarifications have to be 

passed and submitted. Besides claimant had asked for some of clarification and 

corrections, and respondents has asked for some corrections and additions, also Tribunal 

clarified and did some corrections in procedural order no.1 
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SUMMARY OF ARGUMENT 

23. In the international commercial arbitration, the counsel has the authority to start with 

the procedures and rules chosen by the parties in their agreement. According to Article 

4.1 and 4.2 of the CAM-CCBC, the desiring party to commence arbitration has to 

follow specific procedures and the proof of payment of registration. The claimant has 

not provided all requirements of applicable arbitration rules by 31st of May 2016, so the 

request for arbitration was not as a complete.   Hence, the claimant claims are not 

admissible based on section 21 of the Dispute resolution, therefore, respondent requests 

the Arbitral Tribunal to dismiss the claims as bleated (Issue 1).  

24. The respondent requests the Arbitral Tribunal to order claimant to pay respondent’s cost 

incurred in this arbitration. The international arbitration rules allow the relief of interim 

measures to protect party rights. The interim measures objectives are to minimize loss 

and facilitate the enforcement of arbitral awards. The respondent has exceptional 

circumstances, proved the conditions required for grant of security for costs, therefore,  

the respondent request the tribunal to exercise its powers under Article 10.4.1 

arbitration rule of CAM-CCBC and award security for costs (Issue 2). 

25. According to applicable law UN CISG (Articles 53-60) and  UNIDROIT Principles, the 

Respondent has discharged its contractual obligations by making the payment according  

to the invoice sent by the claimant. The invoice was prepared by calculating the 

payment according to the fixed exchange rate, which is mentioned in contract between 

the parties. The addendum added to the contract for payment of fixed exchange rate is 

applicable to the  whole contract and the usage between the parties (Article 9 and 11 of 

CISG)  is also same. Hence, respondent is not liable to pay US$ 2,285,240.00 to the 

claimant (Issue 3 (a)). 

26. In the present case the Equotoriana Central Bank deducted the money received by the 

Claimant. According to section 12 Regulation ML/2010C the Financial Investigation 

Unit subtracts a 0.5% levy from every sum of money investigated, accordingly 

deducted from the amount (US$ 20,438,560) paid by the respondent. The respondent is 

not aware of this special law and the agreement between the parties does not obligate  

the respondent to pay such levy. If the public law provisions are particularly unusual 

and are unknown in the buyer’ country, or in the country in which the goods are to be 

used, it cannot be assumed that the  buyer relied on the seller’s skill and  judgment. 

Hence the respondent is not liable to pay the deducted levy charges (Issue 3 (b)). 
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ARGUMENT 

I. THE TRIBUNAL HAVE POWER TO ORDER THE CLAIMANT TO PROVIDE 

SECURITY FOR RESPONDENT’S COSTS: 

A. International Arbitration rules recognized the relief of interim measures: 

27. In many cases, interim measures determine the efficacy of the arbitral award. Interim 

measures generally fall into two broad categories: 1) measures aimed at avoiding or 

minimizing loss, damage, or prejudice;  and 2) measures facilitating the enforcement of 

arbitral awards.  Measures meant to avoid loss, damage, or prejudice usually serve the 

purpose of preserving the state of affairs pending the final resolution of the dispute. 

[Dana Renee Bucy, 579, 2010]. 

28. The main purpose for seeking  interim measures is without interim measures of 

protection, a party could remove goods or assets from a jurisdiction, hide or destroy 

evidence, or sell assets. The possibility of a party taking these precautions to protect 

themselves from an unfavorable arbitral award is a threat to the attractiveness of arbitral 

proceedings. [Stephen M. Ferguso,55, Winter, 2003] 

29. Interim measures compel parties in arbitration to behave in a manner that allows for 

effective and efficient proceedings and ensures that the subsequent final award is not 

rendered meaningless. Ultimately, interim measures are necessary because no party 

should sustain additional damages during the arbitration proceedings [Dana Renee Bucy, 

579, 2010]. 

30. As a practical matter, the term “interim award” is  often used synonymously with “partial 

award”, in the sense that an award is made, disposing  of certain claims for relief, prior to 

disposition of all the issues [Gary B. Born, page 2434].   

31. The threshold question for a party seeking pre-award relief is whether the arbitral 

tribunal possesses the authority to order provisional measures. In general, that question 

requires consulting following three sources [Gary B. Born, page 2434]: 

A. Any applicable international arbitration convention; 

B. Applicable national laws; and  

C. The parties’ arbitration agreement, including any relevant institutional rules.  
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32. The UNCITRAL Model Law has been adopted over 60 jurisdictions, including several 

American States. It provides that the tribunal may grant interim measures at the request 

of one of the parties unless the parties have otherwise agreed [Peter J.W. Sherwin and 

Douglas C. Rennie, 317, 2009]. 

33. Unless otherwise agreed by the parties, the arbitral tribunal may, at the request of a party, 

order any party to take such interim measure of protection as the arbitral tribunal may 

consider necessary in respect of the subject-matter of the dispute. The arbitral tribunal 

may require any party to provide appropriate security in connection with such measure 

[Dana Renee Bucy, 579, 2010]. 

34. Most arbitration rules currently allow arbitrators to order interim measures of protection 

that will preserve the position of the parties after the arbitral tribunal has been formed, 

while hearings are being conducted, and when awards are being determined [Stephen M. 

Ferguson, 55, Winter, 2003], these interim measures include posting of security for 

costs.  

35. Following are the  provisions from different international arbitration rules which deals 

with interim measures: 

 Article 23 (1) and (2) of ICC Arbitration rules; 

 Article 21.1 to 21.4 of American Arbitration Association Rules; 

 Article 25.1 & 25. 2 of LCIA Arbitration international rules; 

 Article 26 of UNCITRAL Arbitration rules (UNCITRAL Rules); 

 Article 9 & Article 17 of UNCITRAL Model Law on International Commercial 

Arbitration;  

 Article 38 (1) of English Arbitration Act 1996 

 Act 12 (1) of Singapore International Arbitration Act 

 Article 183 of the Swiss Law on Private International Law 

 Article 32 (1) of Stockholm Chamber of Commerce provide tribunals with the 

power to grant any interim measures that they deem appropriate and these 

measurers may take the form of an interim order or award (Article 32 (3); 

  The JCAA Rules provide that the tribunal may “order any party to take such 

interim measures of protection as it may consider necessary in respect of the 

subject matter of the dispute” [Rule 48 (1)]; 
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 Rule 39 of ICSID provides that the parties may apply to the tribunal at any point 

for a recommendation of interim relief to preserve any of their rights.  

 Article 46 (a) of WIPO  Rules provides that at the request a party the tribunal has 

the authority to issue any provisional order or take any other interim measures it 

deems necessary.  

36. The Arbitration court of the China Chamber of International Commerce (CIETAC) 

provides that the tribunal may grant an interlocuroty or partial arbitral award on any issue 

of the case at any time during the arbitration before the final award is made (Article 44).  

37. The American legal system allows the arbitrator to exercise the power of ordering 

interim relief including the security for costs [(Noah Rubins page 11)]. As found in both 

cases Sperry Int'l Trade v. Government of Israel and Sperry and Southern Seas 

Navigation Ltd. v. Petroleos Mexicanos [(Noah Rubins page 12)]. 

38. In American Arbitration Association rules, the Article 22 of 1991 rules provides 

arbitrators the power to order but in respect of “the-subject matter of the dispute” [(Noah 

Rubins page 19)]. Regarding to the dispute, the respondent can follow the required 

procedures to be confirmed and be qualified to receive the security for costs.     

39. The French legal system provides structured procedure to consider security for costs 

orders but it has flexible system the shared authority. On other legal system is possible to 

order security for costs by turning to courts, such as Austria, Italy, Greece, and some 

Scandinavians countries [(Noah Rubins page 14)]. 

40. The LCIA rules established the tribunal’s authority to order security for costs. The LCIA 

deals with fairness concerns in providing security [(Noah Rubins page 19)].  The London 

Court of International Arbitration has taken some further steps by expressly giving 

arbitrators the power to order security for costs, which can be implemented in 

appropriate cases [(D. Alan Redfem, page 17)]. In the rules of the London Court of 

International Arbitration, Article 15 provides: “the Tribunal shall have the power to order 

any party to provide security for the legal or other costs of any other party by way of 

deposit or bank guarantee or in any other manner the Tribunal thinks fit”[(D. Alan 

Redfem, page14)]. 

41. In ICC Case No. 6697 the ICC arbitrators approved cases where security had been 

ordered. The tribunal in this case chose to honor the respondent's request that his 
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opponent provide security for costs. The arbitrators held that they bore a responsibility to 

safeguard the development of international trade, even at the cost of some procedural 

niceties.  

"[We must] preserve the reputation of international arbitration, which is truly needed 

by the Societas mercatorum, the world of business. Experience shows essentially that 

international arbitration constitutes practically the only way of regulating disputes that 

parties from different countries want to recognize. It therefore constitutes a vital and 

irreplaceable mechanism for the security of international transactions."   

42. Sir Robert Megarry in Pearson v. Naydler case held that  "the court must not show such 

a reluctance to order security for costs that this becomes a weapon whereby an 

impecunious company can use its inability to pay costs as a means of putting unfair 

pressure on a more prosperous company. 

43. In SA Coppee Lavalin NV V. Ken-Ren Chemicals and Fertilizers case where the plaintiff 

is only the nominal claimant, sponsored by a third party but unable to pay the defendant's 

costs. This is even more a concern in arbitration than in litigation, where third parties 

may be drawn into the procedure, and perhaps even compelled to offer security 

themselves. If the claimant has given misleading information about his whereabouts or 

the location of his assets. The final basis is when the plaintiff changes his address during 

the course of the proceedings, with a view to evading the consequences of the litigation.   

B. Tribunal have the power to provide security for cost and the arbitrators can 

exercise the power to award interim relief: 

44. The tribunal can create reasonable and practical measure relating to the performance of 

the contract as stated in the American Review of International Arbitration [(Richard 

Allan Homing, page 6)]. Based on the respondent’s performance toward the contract - 

Development and Sales Agreement- , the tribunal can measure and find an applicable 

reason to order the claimant to provide security for cost.     

45. The arbitral tribunal may practice de facto powers over any party that relies upon its 

orders and directions [(D. Alan Redfem, page 7)]. 

46. The respondent requests the Arbitral Tribunal to reject all claims for payment raised by 

the claimant and order the claimant to pay respondent’s costs incurred in this arbitration. 

Claimant’s claims lack any legal basis and as the Tribunal rejects their claim, they will 
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have to render an award on costs in favor of the respondent. The Tribunal has the power 

to order claimant to provide security for respondent’s costs because the respondent has 

exceptional circumstances as both parties jointly signed a contract and the ability of the 

claimant to fund is expected. 

47. The arbitration law as well as the procedural law in Danubia, Equatoriana and 

Mediterraneo  are based in principle on the “cost follow the event” principle, which is 

applied strictly in court proceedings while an arbitral tribunal has considerable discretion 

to deviate from the principle and allocate the costs differently. Therefore, in appropriate 

cases the tribunal have the power to order security for cots and this is according to the 

applicable arbitration rules.  

C. The applicable arbitration rules gives exceptional power to the tribunal to award 

security for legal costs with valid reasons:  

48. The respondent has exceptional circumstances to request the security for cost. The 

tribunal has the power to order claimant to provide security for respondent’s costs under 

Article 10.4.1 arbitration rule CAM-CCBC.  

49. Under certain circumstances security for costs can be provided. The procedure of 

following up the security for costs will improve the fair and applying the rules more 

effectively [(Noah Rubins page 37)]. The respondent is able to provide the required 

circumstances in order to confirm the order.      

50. Where a party appears to lack assets to satisfy a final costs award, but is pursuing claims 

in an arbitration with the funding of a third party, then a strong prima facie case for 

security for costs exists. The following cases are in support of award of security for 

costs.  

51. In Order No. 4 in Zurich Chamber of Commerce  in Case, the tribunal held that a  party’s 

insolvency is a common ground for granting security for costs;  

52. In Award of 21 December 1998, it was held  that potential for non-enforceability of costs 

award held sufficient grounds for security for costs, at least where party’s access to 

justice was not inhibited and principle  of equal treatment was respected.  

53. In Oilex A.G.v. Mitsui & Co case where a Swiss plaintiff was ordered to post $25,000 in 

security because pretrial deposition of witnesses and discovery would involve great 
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expense due to ravel, retention of foreign lawyers and translation of evidence into 

English, and “it appeared that plaintiff has no assets or is out of business”. 

54. In Order No. 4 in Zurich Camber of Commerce in Case No. 415 it was held that where a 

party’s insolvency is a common ground for granting security for costs. 

55. In Societe Casa v. Societe Cambior case arbitrators sitting in Paris ordered a 

Luxembourg claimant to furnish a bank guarantee of   $ 225,000 to cover the Quebecois 

respondent's arbitration costs. The  respondent had actually requested $ 1 million in 

security for costs and $ 8,725, 481 to cover the amount in dispute. In the end, the 

respondent also provided $ 225, 000 in bank guarantees, but by its own initiative  in an 

effort to convince the arbitral tribunal of its good faith, [1992 Rev. Arb.  At 138].  

56.  In this case, the claimant was near insolvency and had allegedly entered into a number 

of "illicit" debt arrangements contrary to the parties' agreement, and had as a result far 

more creditors than assets to satisfy them. While the arbitral tribunal refused to order 

security to cover the amount in dispute due to provisions of mandatory Luxembourg law, 

it relied on Article 26 of the ICC Rules to compel provision of bank guarantees of cost 

awards. The arbitrators construed that article as compelling them to endeavor to ensure 

that the award would be subject to legal sanction. [Noah Rubins 307 (2000)]. 

57. Further, in the present case, it is clear from the Carioca Business New, the CAM-CCBC 

Chamber received on 1 September 2016, from a leading arbitration institutions in south 

America that the Equatoriana based fan producer Wright Ltd had not complied with an 

arbitral award ordering it to pay US $ 2, 500, 000 to one of its suppliers. Further, Wright 

had brought an investment claim against the government of Xanadu  and this arbitration 

was funded by Finance You, a well known third party funder of investment claims [Resp. 

Ex. 6]. 

58. The Claimant failed to fulfill its legal obligations to maintain the transparency. The 

UNCITRAL Rules on Transparency require that wards should be made available to the 

general public. The Claimant has given wrong impression that an award for a major 

compensation of at least US $ 100 million was imminent in its arbitration proceedings 

with the government of Xanadu.  

59. At the meeting of 9 November 2009 Mr Coutinho was asked by his colleagues about the 

prospects of the ongoing arbitration and informed them that he was expecting at least 
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half of the amount   aimed in the arbitration, i.e. around US$ 100 million [Para no. 34 of 

Pro. Order no. 2]. 

60. In fact in that award the government of Xanadu ordered to pay 12 million in damages for 

the de facto expropriation of Wright Ltd. The amount was only a fraction of the US $ 

203 million allegedly claimed by the Wright [Res. Ex. 6].  

61. The  respondent has demonstrated the conditions required for award of security for legal 

costs as interim measures, therefore, in the interest of justice the tribunal has valid reason 

to award security for costs.  

D. The financial position of the claimant warrants the tribunal to award security for 

legal costs: 

62. Due to initiation of arbitration proceedings by the claimant, respondent is going to incur 

huge expenditure as legal costs. The costs of the parties include not only the fees and 

expenses of the lawyers engaged to represent the parties the arbitral proceedings, but also 

money  spent in the preparation and presentation of the case. There will also be other 

professional fees and expenses, such as those of accountants or expert witnesses, as well 

as the hotel and travelling expenses of the lawyers, witnesses and others concerned, 

copying charges and the expenses of telephone, fax, email and so on will also from part 

of the parties’ so called “legal costs and expenses” [Allan, page 470]. 

63. Most institutional rules contain express provisions for payment of an advance on costs 

(or deposit) and arbitrators often have the power under national law to require payment 

of an advance even absent express provision to that effect [Gary B Born, page 1809]. 

Following are the example arbitration rules which permits security for costs.  

64. Article 41 of UNCITRAL Rules, Article 30 of ICC Rules and Article 24 of LCIA Rules 

deals with payment of an advance costs.  

65. Where there is no agreement between the parties in respect of costs, reference must be 

made to the relevant arbitration law and to the relevant rules of arbitration [Allan, page 

413].  

66. Security for costs is expressly provided for by the English Arbitration Act 1996 and 

some other common law arbitration legislations, as well as in the LCIA Rules. Further, 

some tribunals have concluded, even under institutional rules that make no express 

provision for security for costs orders, that they have the authority to provide such relief. 
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In Interim Award in ICC Case No. 8223, [Order No. 4 in Zurich Chamber of Commerce 

Case No. 415 (20 November 2001, (2002)][Gary B. Born, page 2005]. 

67. Where security for costs may be ordered, tribunals specially consider the financial state 

of the party from whom security is requested, the extent to which third parties are 

funding that party’s participation in the arbitration and the likely difficulties in enforcing 

a final costs award [Coppee-Lavalin SA/NV v. Ken-Ren Chem. And Fertilizers Ltd  [Gary 

B. Born, page 2005].  

68. Where a party appears to lack assets to satisfy a final costs award, but is pursuing claims 

in an arbitration with the funding of a third party, then a strong prima facie case for 

security for costs exists [Gary B. Born, page 2005]. 

69. Evasive or dilatory  behavior on the part of the claimant has sometimes found  its way 

into the evaluation of security for costs applications. The following are the example 

situations: [Noah Rubins, 307 (2000)]: 

70. Where the plaintiff is only the nominal claimant, sponsored by a third party but unable to 

pay the defendant’s costs; 

71. If the claimant has given misleading information about his whereabouts or the location of 

his assets.  

72. The need of the order is obvious as the size of each company, the both parties entered 

into the contract and jointly funding. The respondent estimates the expenses include 

Tribunal cost, legal costs for the services of Mr.Langwieler, and oral hearing for 

witnesses and experts costs. The first estimate of dispute legal cost will be minimum of 

US $ 200,000 as not an accurate cost and the actual cost will probably be higher. 

73. Regards to the fact that the respondent always pays all requested transaction as detailed 

on each bill from the claimant and there has not been noted delay in any payments, the 

respondent is not responsible to pay costs to the Arbitral Tribunal.  

74. The respondent is not taking the risk of requesting the security for costs as usually 

requested by wealthy respondents (Noah Rubins page 36). The request for security can 

be evaluated and may be connected to the size of the respondent’s manufacture.    

75. The respondent requested for security for costs on 6 September 2016 and on 8th of the 

same month Mr.Ronald O Z. -President of the Arbitral Tribunal- followed up the request 
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with no rejection. The acceptance of Mr.Ronald O Z. to follow up the request reflects the 

possibility for the respondent to receive the security. 

76. The availability of the party’s assets and the ability to fund and pay may be reasonable to 

make who’s owning the larger assets providing the security for costs. 

77. The facts of the case shows that in January 2016 Claimant has been ordered by another 

tribunal acting under the CAM‐CCBC Rules to pay to one of its suppliers US$ 

2,500,000. Claimant has neither challenged the award nor has it complied with it. Upon 

the request of this supplier  pursuant to Article 11.2 CAM‐CCBC Rules the CAM‐CCBC 

has disclosed that fact to the Chambers of Commerce in Equatoriana and Mediterraneo 

on 1 September 2016 [Resp. Exhibit R 6]. Claimant’s behavior evidences first that it is 

not intending to comply with award rendered against it. The concealment of its true 

financial situation seems to be a business practice of claimant. In the present case, 

according to the first  and taking into account the amount in dispute the legal cost will 

amount to a minimum of US$ 200,000 but will probably be higher. Therefore, it is 

reasonable for the tribunal to order claimant to provide security for the costs Respondent 

is likely to incur in this arbitration.  

78. It is also fact that claimant had approached two third party funder however, the deal was 

not finalized. This fact exhibits the financial position  of the claimant. Hence, it is 

appropriate case for the tribunal to award security for costs. The parties have agreed to 

follow international  arbitration rules, therefore, the tribunal irrespective of the law of the 

seat award security for legal costs.  

E. It is not allowed to adopt a national law that deny effect to international 

arbitration agreements:  

79. Although the issue has not been expressly considered in any detail by national courts or 

other authorities, the better view is that the New York Convention impliedly precludes 

Contracting States from adopting national laws that deny effect to international 

arbitration agreements granting arbitrators the power to order provisional measures. 

Article II of the New York Convention obliges contracting states to recognize and give 

effect to the material terms of agreements to arbitrate. Where the parties’ arbitration 

agreement grants the arbitral tribunal the power to decide requests for provisional relief, 

Article II in principle therefore requires that the parties’ agreement be upheld and forbids 
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Contracting States from simply denying effect to all such agreements [Gary B. Born, 

page 1948].  

80. The arbitral procedure is in the  first place governed by the agreement of the  parties and, 

failing such agreement, subsidiarity governed by the law of the  country where the 

arbitral takes place [14 March 1984, XI Y.B. Comm. Art. 536 (Swiss Federal Tribunal) 

(1986)]. 

81. Neither Article V(1)(d) nor  any other provision of Article V permits non-recognition of 

an award merely because the arbitral tribunal gave effect to the parties’ agreed arbitral 

procedures rather than the law of the arbitral seat. On the contrary, Article V(1)(d) grants 

priority to the parties’ procedural agreement and provides for the non-recognition of 

awards where the arbitral tribunal gives effect to mandatory local law rather than the 

parties’ agreed arbitral procedures. Nonetheless,  where conflict is unavoidable, it is the 

parties’ agreed arbitral procedures that prevail over local mandatory law for purposes of 

Article V(1)(d)   [Gary B. Born, page 2769]. 

82. Under Article V(1)(d), the procedural law of the arbitral seat may only serve to 

supplement gaps  in the parties’ agreement, not to override or  nullify that agreement.  

83. The courts in developed jurisdictions have almost always rejected arguments that an 

award should be denied recognition for failure to comply with the law, including the 

local civil procedure rules, of  an arbitral seat  [Judgment of 30th September 1999, XXXI 

Y.B. Comm. Arb. 640, 646-647 (Hanseatisches Oberlandesgercht Bremen)(2006)]. In 

this case the court held that failure to follow Turkish code of Civil Procedure (where 

arbitration was seated in Turkey) not grounds for non-recognition under Article V(1)(d). 

84. In view of poor financial position of claimant from the facts stated above, the respondent 

request the tribunal to pass order against the claimant to provide security for the costs 

respondent is likely to incur in this arbitration.  

II. THE CLAIMANT’S CLAIMS ARE NOT ADMISSIBLE, SINCE THEY HAVE 

BEEN SUBMITTED OUT OF THE TIME AGREED IN CONTRACT: 

A. The CAM-CCBC arbitration rules are in line with international arbitration 

practice: 

85. An arbitration begins whether by a simple notice to the arbitration center or by filing 

statement of claim and required documents. The CAM-CCBC arbitration rules provided 
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a detailed procedure with regard to commencement of arbitration and similar rules could 

be found in the ICDR Arbitration rules, therefore, the CAM-CCBC arbitration  rules are 

in line with international arbitration practice.  

86. According to Article 4.1 of the CAM-CCBC applicable arbitration rules the conditions  

for commencement of arbitration as follows:  

87. The party desiring to commence an arbitration will notify the CAM/CCBC, through its 

President, in person or by registered mail, providing sufficient copies for all the parties, 

arbitrators and the Secretariat of the CAM/CCBC to receive a copy, enclosing:  

(a) A document that contains the arbitration agreement, providing for choice of the 

CAM/CCBC’s to administer the proceedings;  

(b) A power of attorney for any lawyers providing for adequate representation;  

(c) A summary statement of the matter that will be the subject of the arbitration;  

(d) The estimated amount in dispute;  

(e) The full name and details of the parties involved in the arbitration; and  

(f) A statement of the seat, language, law or rules of law applicable to the arbitration 

under the contract.  

88. Further the party will attach proof of payment of the Registration Fee together with the 

notice, in accordance with article 12.5 of the Rules [Article 4.2].  

89. The ICDR Arbitration rules requires a written notice both to the institution and to the 

opposing party, and requires the notice to contain a statement of claim [Article 2 (r) & 

(3)]. The ICDR Arbitration rules state that the statement of claim should include the 

following [Article 2 (3)]: 

(a) A demand for arbitration; 

(b) Contract information for the parties 

(c) Reference to the arbitration agreement; 

(d) Reference to the contract which gave rise to the dispute; 

(e) A description of the claim, as well as the facts which support it; 

(f) The relief sought.   
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90. It is clear from the provisions of CAM-CCBC and ICDR arbitration rules, these rules 

guarantees fair hearing and equal opportunity to present the case and they are in line with 

international standards.   

B. The arbitral tribunal have the power to determine the admissibility:  

91. The arbitral tribunal has the power to determine the admissibility (W.Laurence Craig, 

Page 14). Controlling the process of the claim can be managed by the arbitral tribunal 

based on the facts that have been submitted by the both parties. To confirm the 

respondent request to dismiss the claim, the tribunal needs to review the details about the 

dispute negotiation that mentioned on the Development and Sales Agreement. 

92. The procedure of the arbitration sets the admission confirmation process as the 

availability of the evidence (William Wang, page 3).  

93. As both parties agreed in the DSA contract to handle the dispute, there are number of 

decisions have to be made by the arbitrators based on the parties’ contract (Peter 

J.W.Sherwin, Page 31).Under the ICC Pre-Arbitral Referee Procedure, the referee has 

the authority to order and take steps among parties according to the signed contracts 

between parties (Peter J.W.Sherwin, Page 78). 

94. In Buckeye Check Cashing, Inc. v. Cardegna, the Court has to review the contract 

between parties and question the validity of the contract as a whole (Ramona L. Lambely, 

Page 6). As both parties agreed to do so as it has been detailed in the contract, the 

claimant has to follow the signed contract and respect the deadlines before taking any 

actions.  

C. The claims of the Claimant are not admissible since the arbitral proceedings 

were initiated too late: 

95. The respondent requests the Arbitral Tribunal to dismiss the claims as belated. The 

claims raised by the claimant are not admissible, not justified and the arbitral 

proceedings were initiated too late. The respondent has been followed the Development 

and Sales Agreement between parties and fulfilled all requirements of this agreement. 

96. After failure of negotiation, the arbitration can be initiated within 60 Days based on 

Section 21 (Dispute Resolution) of the contract (between parties). The claimant declared 

the negotiations to be failed on 1st April 2016. The claimant submitted the request for 

arbitration on 31st May 2016. Claimant amendment to the request of arbitration, 
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submitted on 7th June 2016. From declaring the negotiation failure 1st of Apr. to the 

submission of the arbitration request - 7th of Jun - is more than 60 days (67 Days).     

97. Even though the claimant has presented accurate picture of facts, the claimant has 

completely wrong legal conclusions. The arbitration started on 7th June 2016 as signing 

the power of attorney and full fee payment.  

98. The claimant declared the negotiations to be failed on 1st of April and has not submitted 

the request for arbitration till 31st of May. The time limit for initiating the arbitral 

proceedings and making the request for arbitration had already expired based on section 

21 of the Dispute Resolution.  

99. According to the para no. 21 of the Procedural order No. 2 with regard to fixing a time 

limit for initiating arbitration proceedings within 60 days after the failure of the 

negotiations, it was taken from a previous contract between the parties and was the 

standard dispute resolution clause used in all contracts between companies belonging to 

the Engineering International SA group of companies. Therefore, both the parties 

knowingly accepted dispute resolution section 21(Dispute resolution provision) by 

signing the development and sales agreement [Cl. Ex. No. 2]. 

1. According to applicable arbitration rules (CAM-CCBC Rules), Claimant 

submitted his claim out of time: 

100. The Articles 4.1 and 4.2 of CAM-CCBC rules state that the claimant has to provide 

sufficient copies for all the parties, and a summary statement of the matter that will be 

the subject of the arbitration, registration fee payment, and submit a power of attorney 

for arbitration. The claimant did not pay the full payment and signed the power of 

attorney on 7 June. The secretariat of the CAM-CCBC has to review the request and 

ensure the enclosing copy has received with all requirements listed in Articles 4.1 and 

4.2 of CAM-CCBC rules.   

101. The arbitration proceedings were only commenced on 7 June 2016 after the signed 

power of attorney was provided and the fee had been paid in full. The claimant has not 

provided all requirements of article 4.1 by 31st of May so the request for arbitration was 

not as a complete request status and the time limit of 60 days ended in the same date. The 

claimant efforts to commence arbitral proceedings were not successful because the 



United Arab Emirates University, College of Law  

 

Memorandum for Respondent 18 

request was not comply with the requirements of Articles 4.1 and 4.2 of CAM-CCBC 

rules 

102. In the present case neither had Claimant paid the Registration Fee in full nor had it 

submitted a power of attorney for the arbitration. Consequently, the arbitration 

proceedings were only   commenced on 7 June 2016 after the signed power of attorney 

was provided and the fee had been paid in full.  

103. According to the Section 264 of the Code of Civil Procedure, the power of Attorney 

letter must be in writing and must be submitted for the initiation  of proceedings, unless 

otherwise agreed by the parties [para no. 24 of Pro. Order no. 2]. 

104. According to the commentary to the Article 2.2.2. of UNIDROIT Principles , the most 

common case of repress authority is power of attorney, but the principal may also confer 

authority on the agent in an oral statement or written communication or, in the case of a 

corporate entity, in a resolution by its board of directors. The grating of express authority 

in writing has the obvious advantage of providing clear evidence of the existence and 

precise scope of the agent’s authority to all parties concerned (principal, agent and third 

parties). 

105. In this case, the claimant did not comply with Article 4.1 and Article 4.2 of CAM-CCBC 

Rules by not paying the registration fee in full and not submitted the proper power of 

attorney letter for the arbitration. The second power of attorney was signed on 5 June 

2016. The original request for arbitration was supplemented on 07 June 2016 to comply 

with the requirements of Article 4. It means the arbitration proceedings were commenced 

on 7 June 2016 after signing the power of attorney and paying the full fee. Therefore, the 

claims were submitted out of time and not according to the arbitration clause in 

development and sales contract. Hence, the claimant claim must be dismissed as belated.  

D. International arbitration can be regarded as autonomous from the law of the 

arbitral seat and instead subject to international standards: 

106. In international commercial arbitration, the parties have autonomy in choosing applicable 

Arbitration Rules. When parties have not been able to resolve a dispute and one party 

decides to begin an arbitration, the first step for counsel is to read the arbitration 

agreement, then read and follow the rules chosen by the parties in that agreement. The 



United Arab Emirates University, College of Law  

 

Memorandum for Respondent 19 

procedures for beginning an arbitration vary in accordance with the chosen rules. [ 

Margaret L. Moses, page 158]. 

107. There are divergent approaches regarding the extent to which arbitration law of a state is 

mandatorily binding on international arbitrations seated within that state. The 

contemporary arbitration statutes leave parties substantial freedom to agree upon most 

aspects of the arbitral procedure, particularly insofar as “internal” procedural issues are 

concerned [Gary B. Born, pp. 1294-1298].   

108. The ideal expectation is for international arbitration to be established and conducted 

according to internationally accepted practices, free from the controls of parochial 

national laws, and without the interference or review of national courts. Arbitration 

agreements and awards should be recognized and given effect, with little or no 

complication or review, by national courts…..It is essential to remember that, in every 

international arbitration, parties and arbitrators are invariably from different jurisdictions. 

The place of arbitration is frequently selected as a neutral country. The parties have 

rejected the normal jurisdiction offered by national courts. They have intentionally 

placed themselves and their dispute settlement mechanism in a neutral, non-national 

domain. For this reasons national laws have no interest in controlling the arbitration 

process [Lew, 179, 179-80 (2006)]. 

109. In Preliminary Award in ICC Case no. 2321, adopted the following view: 

“I…do not see any need for referring to any particular set of national aw rules or court 

practice of any particular country in this respect…Nor do I see any necessity for 

relying ….upon Swedish law as the law of the place of arbitration. Furthermore, the 

court and other authorities of Sweden can in no way  interfere with my activities as 

arbitrator, neither direct me to do anything which I think I should not do nor to direct 

me to abstain from anything which I think I should do”. 

110. Therefore, the debate whether an international arbitration may be conducted without 

regard to the laws of the arbitral seat is not straightforward. There is a diversity of 

authority, not always clearly articulated on the  subject, which ultimately does not 

provide decisive guidance  [Gary B. Born, page 1301].  

111. With regard to “delocalization” of arbitration procedure it is suggested that where the 

parties’ arbitration agreement sets forth arbitral procedures which are entitled to 
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recognition under Articles II (3) and V (1)(d) of the New York Convention. The New 

York Convention is the best interpreted in imposing international limits on the  extent to 

which a contract state might disregard the parties’ procedural autonomy, both directly in 

the arbitral seat and in recognition proceedings. If this interpretation is accepted, then, in 

this limited, but critical, sense, an international  arbitration can be regards as autonomous 

from the law of the arbitral seat and instead subject to international standards [Gary B. 

Born, page 1302]. 

112. The law of the place of arbitration had at one time a very material relationship with the 

procedure to be adopted in an arbitration, including international arbitration. However, 

that influence has been diluted. The law of the major centers of arbitration eschews 

prescribing procedure [Webster, 222 (2006)]. 

113. As a consequence, the law of the arbitral seat, and the “procedural law” of  the 

arbitration, generally play only a limited and occasional role in defining the “internal” 

procedures in contemporary international arbitrations (e.g., guaranteeing equality of 

treatment and a basic opportunity to be heard ) [Gary B. Born, page 1307]. 

1. The National arbitration rules are subjected to international arbitration 

rules/protection: 

114. The New York Convention provisions limit the extent to which national aw may deny 

recognition to the parties’ arbitration agreement and, arguably, to the parties’ agreed 

arbitral proceedings. Thus, it is not that international arbitrations or arbitral awards are 

“a-national” or “floating,” but that, while rooted in the legal framework and law of the 

arbitral seat, international arbitral awards and arbitrations are also subject to international 

protections that limit, in important but defined respects, the effects of national law [Gary 

B. Born, page 1303].  

2. If there is any conflict between “lex arbitri” and “the arbitration rules chosen by 

the parties”, the parties’ agreement prevails: 

115. An international commercial arbitration usually takes place in a country that is “neutral”, 

in the sense that none of the parties to the arbitration has a place of business or residence 

there. This means that in practice the law of the country in whose territory the arbitration 

takes place, the lex arbitri, will generally be different from the law that governs the 

substantive matters in dispute. An arbitral tribunal with its seat in France, for example, 
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may be required to decide the substantive issues in dispute between the parties in 

accordance with the law of Switzerland or the law of the State of New York or some 

other law, as the case may be. Nevertheless, the arbitration itself, and thee way in which 

it is conducted, will be governed by the relevant French law on international arbitration 

[Allan, page 92].  

116. The party autonomy with regard to s substantial range of matters is recognized in the 

UNCITRAL Model Law and most other contemporary arbitration legislation [Gary B. 

Born, page 1302]. 

117. It is generally recognized that parties to an international commercial agreement are free 

to choose for themselves the law (or the legal rules) applicable to that agreement. Both 

on the international conventions and the model rules on international commercial 

arbitration confirm that the parties are free to choose for themselves the law applicable to 

their contract. For example UNCITRAL Rules provide that “the arbitral tribunal shall 

apply the law designated by the parties as applicable to the substance of the dispute 

[Article 33.1of UNCITRAL Arbitration Rules].”  

118. According to Article 21 of  the UNCITRAL  Model Law in respect of commencement of 

arbitration: 

“Unless otherwise agreed by the parties, the arbitral proceedings in respect of a 

particular dispute commence on the date on which a request for that dispute to be 

referred to arbitration is received by the respondent.” 

119. According to Article 4.1 of the CAM-CCBC applicable arbitration rules in respect of 

commencement of arbitration provides that the party desiring to commence an arbitration 

will notify the CAM/CCBC, through its President, in person or by registered mail, 

providing sufficient copies for all the parties, arbitrators and the Secretariat of the 

CAM/CCBC to receive a copy, enclosing, arbitration agreement,  a power of attorney, a 

summary statement of the matter that will be the subject of the arbitration, the estimated 

amount in dispute and attaching proof of payment of the Registration Fee [Article 4.1 ]. 

120. In case if there is any difference between the lex arbitri and rules agreed by the parties 

for arbitration, the tribunal has to follow the arbitration rules chosen by the parties to the 

arbitration agreement. It seems that the movement in favour of total delocalization, the 
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sense of freeing an international arbitration from control by the lex arbitri, has run into 

the ground.  

121. In one case, Egyptian court annulled an arbitral tribunal’s award made in Cairo in favour 

of a U.S. Corporation. Despite this annulment by the courts of the place of arbitration, 

the award was granted recognition and 3enforcement by the U.S. District Court in 

Washington DC [Charles Brower I. Charles Brower II & Jeremy Sharpe, page 109].  

122. Very few, if any, of the procedural requirements of the lex arbitri are mandatory, so if 

the parties have chosen arbitration rules for either an ad hold arbitration or an 

institutional arbitration, those rules will prevail. The choice of the arbitration rules 

represents the agreement of the parties as to how the proceedings should be conducted. 

These rules will probably be the  most important guide for conducting the proceedings.  

[Margaret L. Moses, page 69]. 

123. In the present case, the arbitration agreement between the parties provides that the 

arbitration shall be conducted under the Rules of the Center for Arbitration and 

Mediation of the Chamber of Commerce Brazil-Canada (CAM-CCBC) and in line with 

the international arbitration practice. The seat of arbitration shall be Vindobona,, 

Danubia [Section 21 of Development and Sales Agreement]. Danubia has adopted the 

UNCITRAL Model Law on International Commercial Arbitration with the 2006 

amendments [Pro. Order 1, para 5 (4)].  

III (a)  THE CLAIMANT IS NOT ENTITLED TO THE ADDITIONAL PAYMENTS 

FROM RESPONDENT IN THE AMOUNT OF US$ 2,285,240.00 FOR THE 

BLADES BASED ON THE PRESENT EXCHANGE RATE (US$ 1 = EQD 

1.79): 

A. The Buyer/Respondent fulfilled his contractual obligations according to the 

provisions of applicable law: 

124. According to the provisions of CISG (Articles 53-60) the buyer, the Respondent in this 

case has fulfilled its contractual obligations. The buyer must pay the price for the goods 

and take delivery (Article 53). The buyer’s duty to pay the purchase price encompasses, 

on the one hand, all arrangements stipulated in the contract, for example,  payment per 

cheque, cash, advance payments, payment step-by-step against the delivery of document 

[Article 58 (1)].  
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125. In the present case the respondent  has fully performed its payment obligations. The 

Claimant has sent an invoice of US $ 20,438,560  for the fan blades to the Respondent, 

therefore, basing on this invoice Respondent transfer US $ 20,438,560  to the account of 

Claimant.  

126. It is a fact that Respondent did not try to “take advantage” of an obvious mistake in an 

invoice but paid the price it was required to pay under the Development and Sales 

Agreement. The price for the fan blades is determined on the basis of Section 4 of the 

Development and Sales Agreement. Claimant’s  production cost amount to EQD 19,586. 

Converted according to the fixed exchange rate governing the whole Agreement, which 

is specified ‐ or agreed between the Parties ‐ in the Addendum to the Agreement and 

adding the agreed upon profit that amount to costs of US$ 9,744.28 per blade. The fixed 

rate explicitly stipulated in the Addendum was to be applied for the whole Development 

and Sales Agreement and not only the Addendum as alleged by Claimant.  

127. The e-mail addressed by Ms. Amelia Beinhorn from Claimant addressed to Mr. Romario 

acknowledges that the Claimant has agreed for fixed exchange rate applicable to clamps 

and also for fan blades [Res. Ex. R.4].  

128. Further, it is clear from the Respondent’s Exhibit R 2, the addendum is applicable to the 

whole contract and not only to the purchase of clamps. The language and  comprehensive 

reading of addendum makes it clear that the fixed exchange rate is for the whole 

agreement and not just for clamps.  Mr. Paul Romario of  respondent made it very clear 

to Ms Beinhorn,  e-mail to the respondent (Res. Ex. R 2) that if the terms stated in 

addendum are acceptable to you, Mr. Lindbergh could sign the addendum at his next 

visit to Wright Ltd on 26 October. The claimant had never raised any objection with 

regard to the payment according to the fixed exchange rate until  filing of arbitration 

dispute.  

129. Ms. Amelia Beinhorn’s email to Mr. Lindbergh is stating the excuse of mix up of 

information is nothing but the claimant would like to take the advantage and take 

additional amount from the respondent. According to the terms of contract, Ms Mario 

Lee, accountant of  the Claimant followed the addendum and applied the fixed exchange 

rate US $ 1=EQD 2.01 and calculated the payable price US$ 20,438,560.  

130. The  addendum to the contract was to bring clarity in the contract, therefore, in his call of 

21 October 2010, in which Mr Romario informed Ms Beinhorn about Respondent’s 

intention to order the clamps, he had suggested to include the purchase of the clamps into 
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the existing contract since delivery of fans and clamps should be done together. It makes 

clear the intention of the parties to apply the fixed exchange rate to the whole contract 

[Pro. Order no. 2, para 16]. Apart from Development and Sales contract there is no other 

risk sharing provision or agreement between the parties [Pro. Order no. 2, para 3]. The 

fixed exchange rate was first suggested by Respondent  [Mr Romario’s e‐mail of 22 

October 2010] [Pro. Ord. 2, para 17] to the claimant and accordingly the same was 

mentioned in addendum by the respondent. 

131. In both claimant and Respondent companies, the relevant persons, including Mr Romario 

and Ms Beinhorn were informed on 10 November 2009 by their respective CEO’s via 

e‐mail about the outcome of the meeting including the discussions about de‐risking 

respondent [Pro. Or. 2 para 18]. The Claimant has never raised any objection to the 

fixed exchange rate suggested by Mr. Romario from the Respondent.  

132. The invoice set out the production costs per fan in EQD, mentioned the exchange rate for 

converting them in US$, the formula to calculate the final price as well as the final price 

itself [Pro. Ord. 2, para 19]. Therefore, there is no mistake in calculation, the respondent 

has paid price according to the invoice sent by the claimant and agreement between the 

parties.  

 

 

B. In case of  absence of any agreement the buyer is under obligation to pay the 

price according to the price generally charged at the time of conclusion of the 

contract: 

1. According to UN CISG Principles: 

133. Where a contract has been validly concluded but does not expressly or implicitly fix or 

make  provision for determining the price, the parties are considered, in the absence of 

any indication to the contrary, to have impliedly made reference to the price generally 

charged at the time of the conclusion of the contract for such goods sold under 

comparable circumstances in the trade concerned (Article 55). 

134. In the present case, the price for the fan blades determined on the basis of Section 4 of 

the Development and Sales contract singed between parties and addendum to the 

contract. The production amount was converted according to the fixed exchange rate 

governing  the whole agreement. The fixed rate explicitly stipulated in the addendum 

was to be applied for the whole development  and sales agreement.  
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2. According to the UNIDROIT Principles: 

135. According to UNIDROIT Principles where a contract does not fix or make provision for 

determining  the price, the parties are considered, in the absence of any indication to the 

contrary, to have made reference to the price generally charged at the time of the 

conclusion of the contract for such performance in comparable circumstances in the trade 

concerned or, if no such price is available, to a reasonable price (Article 5.1.7).  

136. According to the illustration of the Unidroit principles A, a firm specialized in express 

mailing throughout the world receives from B a parcel to be delivered as soon as possible 

for country X to country Y. nothing is aid as to the price. A should bill B with the price 

usually charged in the sector for such a service.   

137. In aircraft industry there is no fixed usage as for cost-plus  contracts the parties normally 

explicitly agree on the exchange rate or the relevant date for exchange rate [Pro. Ord. 2 

para 13]. Accordingly, in the present case respondent made it clear to the claimant that 

he wants to apply fixed exchange rate and there is on rejection from the claimant in this 

regard. Further, the same fixed exchange rate was mentioned in addendum of the 

contract.  

138. In respect of choice of law, the agreement between the parities  is governed by the UN 

Convention on the International Sale of Goods (UN CISG).  For issues not dealt with by 

the CISG the UNIDROIT Principles are applicable.  

139. Therefore, according to the applicable Unidroit Principles (Article 5.1.7) the respondent 

has paid purchase price generally charged at the time of the conclusion of the contract 

(Article 5.1.7), the fixed exchange rate was based on rate existing at the time of 

conclusion of the contract.  

140. According to Article 1.9 of Unidroit Principles,  a practice established between the 

parties to a particular contract is automatically binding except where the parties have 

expressly excluded its application. Beside that according to Article 4.4 of Unidroit 

Principles that stipulate terms and expressions used by one or both parties should be 

interpreted in the light of the whole contract or statement in which they appear. 

141. In view of above facts and applicable law (both UNCISG and UNIDROIRT Principles) 

the respondent has fully performed its payment obligations under the contract and 

applicable law and the claimant has no claims for payment against the Respondent.   
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C. The  usage and established practice between Claimant and Respondent shows 

the practice of payment according to fixed exchange rate: 

142. A contract of sale need not be concluded in writing and is not subject to any other 

specific requirement as to form In light of the foregoing, it is unsurprising that some 

courts stated that under the Convention a contract can be concluded orally, and even 

through the conduct of the parties [Article 11 of CISG].   

143. The parties are bound by any usage to which they have agreed and by any practices 

which they have established between themselves [Article 9 of CISG]. 

144. Besides the first paragraph of Article 9 CISG deals with the binding effect of usages and 

practices which are agreed upon by the parties and the second paragraph of Article 9 

CISG that deals with the binding effect of usages not agreed upon by the parties, but 

which are nevertheless binding due to their general applicability or because the parties 

implicitly have agreed upon a usage. 

145. Article 9 (1) binds the parties to any usages to which they have agreed  either through 

their negotiations or by their course of dealing (Eörsi argues that, under Article 9 (1), 

usages must be made explicitly applicable, while Article 9(2) allows an implicit 

agreement. Eörsi, General Principles at 9; [see  also Réczei, Fields of Application at 179-

182; Bydlinski at 75; contra Bonell, 107 östJBL 385 (1985)]. 

146. If the parties have not specifically agreed upon a currency in which the purchase has to 

be paid often a particular usage between the parties or non an auxiliary basis due to usage 

in accordance with Article 9 of CISG will determine the currency [Peter Schlechtriem & 

Petra Butler, page 158].  

147. A contract between French manufacturer of printing machine and parts and a German 

company granted the German company the exclusive right to sell the products of the 

French manufacturer. Because of the delivery of a chip by the French manufacturer to a 

German client, a legal dispute arose. In that legal dispute the issue arose, inter alia, 

whether the delivery of the chip was due to the sales contract with the German company 

and which currency the purchase price had to be paid. Since the parties and not agreed 

upon a currency in which the purchase price and to be paid the Court held that the 

purchase e price had to be paid in the currency of the place of payment, that means, at the 

seller’s place, therefore, in French francs [OLG Koblenz (17 Sep. 1993) CISG online 

91=RIW 1993, 934].  
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148. In this case the Respondent paid the money according to the invoices submitted by the 

Claimant to Respondent. Therefore, the respondent discharged its contractual 

obligations.  

149. Further, the previous two contracts between the claimant and respondent creates a 

customary practice between the parties. It reflects the practice between the parties during 

their two previous co‐operations for the TRF 163‐I and the TRF 150‐II. The TRF 155‐II 

contract was concluded on 4 March 2003 and TRF 163‐I contract on 3 January 2005. 

Both contracts contain a price clause which is in its structure largely identical to Section 

4 of the Development and Sales Agreement. In calculating the price for the fan blades 

developed under these two contracts the Parties always applied the exchange rate at the 

time the contract was concluded [Res. Ex. 5]. Therefore, the Respondent is entitled to pay 

the purchase price according to the terms of contract, i.e. fixed exchange rate and 

according to the established practice, which proves payment of purchase price basing on 

a fixed exchange rate. Hence, respondent has paid the purchase price according to the 

agreement between the parties.  

150. Section 4 of the Development and Sales contract,  including the provision on bank 

charges, was taken from the agreement between the Parties concerning the fan TRF 

155‐II of March 2003 [Pro. Ord. no. 2, para 6]. 

151. The Engineering International SA and RESPONDENT keep their account in US$ and the 

consolidated accounts at group level for the Engineering International SA are also kept in 

US$. That is due to the fact, that in the aircraft industry contracts are normally 

denominated in US$. The contract between RESPONDENT and Earhart also provided 

for payment in US$ [Pro. Order 2, para 14]. 

152. In the case at hand the parties did not negotiate all the term of the contract, by looking to 

the development and Sales agreement that was silent did not explicitly mention the 

exchange rate(Section 4 Cl.Ex.no 2.p10) and by referring to it shows that unfortunately 

parties forgot to add an express provision as to the exchange rate to the model used. 

While the RESPONDENT insisted on stipulating explicitly in the addendum the fixed 

rate to be US$ 1= EQD 2.01(Res. Ex.no 2.p 28) In the contrary the claimant didn’t object 

to such a provision in the addendum so the fixed exchange rate that was stipulated 

directly in the addendum was supposed to be applied for the whole agreement not only 

govern the addendum as alleged by claimant. (Res. Ex. No 4.p 30) 



United Arab Emirates University, College of Law  

 

Memorandum for Respondent 28 

153. Relating to the facts of the case there was a previous common practices between the 

parties where the price clause which they had used already for their two previous 

cooperation's- (TRF163-I;TRF150-II) did not include an express statement as to the 

applicable exchange rates, in both cases exchange rate where not discussed during the 

negotiation.( Res. Ex. No 5. P 31)   

154. So due the absence of a specific agreement by the parties regarding the exchange rate, 

usages and previous practices that has been established between them are binding, in 

other words because of the ambiguity of the contract and by the interpretations , the fixed 

exchange rate that was stipulated in the addendum should be applied for the whole 

contract. 

155. Based on article 53 of CISG that states the buyer must pay the price for the goods and 

take delivery of them as required by the contract and this Convention. In touch to the 

facts of the case Respondent did not "take advantage" of the wrong invoice that have 

been sent, simply Respondent intention were direct clear that immediately by receiving 

the invoice he transferred the exact amount of  US$ 20,438,560 was credited to the 

Claimant’s account at the  Equatoriana National Bank (ENB)  as written in the first 

invoice on the base of the fixed exchange rate in the addendum. Respondent simply paid 

the price it was required to pay under the development and Sales contract. Therefore, 

Claimant has no claims for payment against Respondent under the contract. 

 

III. (b)  THE CLAIMANT IS NOT ENTITLED TO THE ADDITIONAL PAYMENTS 

FROM RESPONDENT IN THE AMOUNT OF US$ 102,192.80 FOR THE FEES 

DEDUCTED BY THE CENTRAL BANK OF EQUATORIANA: 

A. The Respondent/buyer has discharged his obligations under the contract: 

156. The claimant and respondent have signed development and sales agreement for the sale 

and purchase of 2000 fan blades and latter respondent agreed to buy 2000 clamps (Cl. 

Ex. 2). After receiving the goods and invoice from the claimant, the respondent paid  

US$ 20,438,560 for the fan blades and US$ 183,343.28 for the clamps.  

157. The claimant informed the respondent that they have not received the outstanding 

purchase price of US$ 2,285,240. In addition, claimant  got confirmation from his  bank 

that only US$ 20,336,367.20 was credited to their  account. Therefore, the claimant is 

asking for the outstanding US$ 2,387,432.80 is deposited into our bank account by 4 

March 2015. 
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158. Upon inquiry the Equatoriana Central Bank informed the claimant that the respondent 

paid US$ 20,438,560, since the payment exceeded US$ 2 million the Financial 

Investigation Unit investigated the payment in regard to money laundering. Under 

Section 12 Regulation ML/2010C the Financial Investigation Unit subtracts a 0.5% levy 

from every sum of money investigated (Cl. Ex. no 8). 

159. According to the terms of contract in respect of choice of law the agreement between the 

parties is governed by the UN CISG and for issues not dealt with by the CISG the 

UNIDROIT Principles are applicable (Sec. 20 of Cl. Ex. No. 2). 

160. According to the Article 54 of CISG the buyer’s obligation to pay the price includes 

taking such steps and complying with such formalities as may be required under the 

contract or any laws and regulations to enable payment to be made. Accordingly, the 

respondent paid US$ 20,438,560 by taking all necessary steps to discharge its 

obligations, however, due to the Regulation ML/2010C, the bank has subtracted 0.5% 

from the credited amount.  

161. The Regulation ML/2010C exist only in Equatoriana and respondent has no  knowledge 

of levy of such charges and such provisions does not exist in respondent’s country 

Mediterraneo. Therefore, the respondent has discharged its contractual obligations under 

the contract and applicable law.  

162. According to the provisions of CISG, The seller must deliver goods which are of the 

quantity, quality and description required by the contract and which are contained or 

packaged in the manner required by the contract (Article 35). 

B. Respondent has no knowledge of levy provisions and in fact, Claimant is aware 

of such regulations (ML/2010C): 

163. The levy regulation ML/2010C entered into force on 1 January 2010 in Equatoriana (Pro. 

Ord. no. 2, para 7). In December 2009, there had been considerable coverage in the 

Equatorianian press that the government was implementing extensive legislation based 

on the UN‐Model Provisions on Money Laundering, Terrorist Financing, Preventive 

Measures and Proceeds of Crime. The claimant was aware of the press reports from 

December 2009. Respondent’s negotiators had no knowledge about the content of 

ML/2010C as Claimant is the only supplier or costumer from Equatoriana and no 

comparable levy exists in Mediterraneo. (Pro. Ord. no. 2, para 8). According to the facts 

of the case the claimant previous paid levy in two other contracts with other parties (Pro. 

Ord. no. 2, para 9).  



United Arab Emirates University, College of Law  

 

Memorandum for Respondent 30 

164. Therefore, according to Procedural  Order no 2. para 8, by contrast claimant knew of the 

levy or at least ought to have known about it and yet he did not inform respondent about 

it. By the reference to the facts of the case there’s more than one situation in where the 

seller ( Claimant)  paid the levy, first involving a payment of May 2010 by JetPropulse 

from Ruritania, Claimant actually paid the levy not the buyer (JetPropulse), and in 

second case at March 2010 where the claimant had to bear the levy versus JumboFly 

(respondent), so there is no reasonable justification for the claimant to refuse to bear the 

levy instated of the respondent in the present case(Pro. Order no2.Q 9). 

165. Therefore, the Claimant had at least should have informed buyer/respondent earlier or 

mentioned the levy in the contract if he did not want to take this responsibility. Hence, it 

is the responsibility of the claimant to pay levy for  the amount credited into the account 

of claimant.  

1. The Claimant failed to inform the Respondent with regard to levy charging on 

payment: 

166. The Claimant has a duty to inform of the  existence of a public permission requirement. 

The existence of such a requirement must be disclosed by the party upon whom rests the  

burden of  obtaining a public permission when such permission is  required under rules 

which are not generally accessible (UNIDROIT Principles commentary).  

  2. Which party is bound to take measures to obtain a public permission: 

167. The rule  set out in sub paragraph (a) of Article 6.14 which places the burden to apply on 

the party who has its place of business in the State which requires the relevant public 

permission reflects current international trade practices . it is that party who is in the best 

position to apply promptly for a public permission, since it is probably more familiar 

with the  application requirements and procedures (UNIDROIT Principles commentary). 

3. The seller must bring any public law requirements to the notice of buyer: 

168. A situation frequently occurring in international trade is one in which the buyer 

complains that the goods do not meet the requirements of public law regulations in the 

country where the goods are intended to be used or sold. Which of the two parties is to 

bear the risk of non-compliance with the relevant regulations? Although there is no 

absolute uniformity in cases on this matter, a position which has been gaining wider 

international acceptance  is the one set out in what has become known as the New 

Zealand Mussels case.[ Djakhongir Saidov, 529, 2013] 
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169. In the New Zealand Mussels case, the mussels delivered   by a Swiss seller to a German 

buyer did not comply with a recommendation of the German health authorities as to their 

cadmium content. The German Supreme Court stated that the seller could not be held 

liable for non-compliance with the regulations in the buyer's country unless:  

(1) the regulations were the same in the seller's country;  

(2) the buyer specifically drew the seller's attention to the regulations; or  

(3) the seller had a good reason to know about them, such as where the seller had a 

branch in the buyer's country, had a long-established business relationship with the 

buyer, often previously exported the goods to that country, or promoted them in 

that country. Because none of these circumstances were present, the seller was 

deemed not to have had a duty to comply with the recommendation of German 

authorities. 

170. A situation frequently occurring in international trade is one in which the buyer 

complains that the goods do not meet the requirements of public law regulations in the 

country where the goods are intended to be used or sold. Which of the two parties is to 

bear the risk of non-compliance with the relevant regulations? Although there is no 

absolute uniformity in cases on this matter, a position which has been gaining wider 

international acceptance  is the one set out in what has become known as the New 

Zealand Mussels case.  In the New Zealand Mussels case, the mussels delivered  by a 

Swiss seller to a German buyer did not comply with a recommendation of the German 

health authorities as to their cadmium content. The German Supreme Court stated that 

the seller could not be held liable for non-compliance with the regulations in the buyer's 

country unless:  

(1) the regulations were the same in the seller's country;  

(2) the buyer specifically drew the seller's attention to the regulations; or  

(3) the seller had a good reason to know about them, such as where the seller had a 

branch in the buyer's country, had a long-established business relationship with the 

buyer, often previously exported the goods to that country, or promoted them in 

that country. Because none of these circumstances were present, the seller was 

deemed not to have had a duty to comply with the recommendation of German 

authorities. [Djakhongir Saidov page529]. 

171. A seller is not responsible for ensuring compliance with regulatory provisions or 

standards in importing country unless  [New Zealand court of appeal, 22 July 2011]:  
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 When same regulations exists in seller’s country; 

 Buyer called seller’s attention to regulation and relied on seller’s expertise or  

 The seller know or should have known of regulations as a result of special 

circumstances. 

172. If the public law provisions are particularly unusual and are unknown in the buyer’ 

country, or in the country in which the goods are to be used, it cannot be assumed that 

the  buyer relied on the seller’s skill and  judgment. The buyer can only rely on the 

seller’s skill and judgment in those circumstances if the buyer has notified the seller of 

the special conditions of use of the goods before the conclusion of the contract (Peter 

Schlechtriem & Petra Butler, page 119).  

C. In case of payment by a transfer the obligation of the obligor is discharged when 

the transfer to the obligee’s financial institution becomes effective: 

173. According to the UNIDROIT Principles unless the oblige has indicated a particular 

account, payment may be made by a transfer to any of the financial  institutions in which 

the oblige has made it known that it has  an account. In case of payment by a transfer the 

obligation of the obligor is discharged when the transfer to the obligee’s financial 

institution becomes effective [Article 6.1.8 of the UNIDROIT Principles]. 

174. The financial institution (i.e. the bank) acts as the obligee’s agent, therefore, the payment 

is effective when the transfer to the obligee’s institution becomes effective. When a 

payment by funds transfer is to be considered as completed, i.e. when the obligor’s  

obligation is discharged. There are various possible  times have been suggested, such as 

that of the debiting of the account of the transferor, the crediting to the account of the 

transferee bank, the notice of credit to that account, the decision of the transferee bank to 

accept  a credit transfer, the entry of credit to the transferee’s account, the  notice of 

credit to the transferee, etc (Unidroit Principles).  

175. Where a law of a State requires a public permission affecting the validity of the contract 

or its performance and neither that law nor  the  circumstances indicate otherwise,  if 

only one party has its place of business in that State, that party shall  take  the measures 

necessary to obtain the permission (Article 6.1.14). 

D. The respondent has discharged its obligations under the contract and law: 

176. According to Article  35(2) CISG unless the parties have agreed differently the public 

law regulations at the seller’s place of business are relevant for the conformity of 

delivery. The seller is not expected to know all public law regulations at the buyer’s 
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place of business unless the buyer actually informs it about such regulations, the same 

consideration must be applied to the obligation to pay the price. 

177. Consistent case law holds, the German Supreme Court confirmed the decision of the 

(Oberlandesgericht Frankfurt .M.)  and held that a Swiss seller, who delivered to the 

German buyer New Zealand mussels, the Supreme Court held that article 35(2)(a) and 

(b) CISG does not place an obligation on the seller to supply goods, which conform to all 

statutory or other public provisions in force in the import State, unless the same 

provisions exist in the export State as well, or the buyer informed the seller about such 

provisions relying on the seller's expert knowledge, or the seller had knowledge of the 

provisions due to special circumstances. 

178. In the present case , the bank charges provision in section 4 of the agreement was 

suggested by claimant is too general that the Respondent had no idea it includes the levy 

, this levy is not ordinary bank charges but it’s a specific public law regulated in claimant 

place of business and there’s no comparable levy exists in Mediterraneo and the contract 

did not contain any rules as to which party had to bear the bank charges. 

179. According to Article 11 and 9 of CISG, Article 1.9 and 4.4 of Unidriot Principles, 

Claimant  is not entitled to the outstanding payment of US$ 2,285,240 from Respondent. 

This claim is based on the fixed exchange rate, as it stipulated on the addendum. 

Pursuant to Article 35 (2) of CISG Claimant further is not entitled to reimbursement of 

US$ 102,192.80 for the levy charged by the Central Bank. 

180. The seller is not expected to know all public law regulations at the buyer’s place of 

business unless the buyer actually informs it about such regulations. The same 

consideration must be applied to the obligation to pay the price. Thus Claimant was 

either under a duty to inform Respondent about the extraordinary levy known to 

Claimant or to bear the costs for it. 
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PRAYER FOR RELIEF 

In regard of the submissions made above, the SantosD KG (Respondent) respectfully 

requests that the tribunal find:  

1. The tribunal have the power, therefore, it should order the Claimant to provide 

security for Respondent’s costs? 

2. That the Claimant’s claims are inadmissible, since they have been submitted out of 

time. 

3. The Claimant is not entitled to the additional payments from Respondent in the 

amount of: 

(a) US$ 2,285,240.00 for the blades based on the present exchange rate 

(US$ 1 = EQD 1.79);  and  

(b) US$ 102,192.80 for the fees deducted by the Central Bank of 

Equatoriana. 

 

 

Respectfully submitted on 26 January 2017 by 
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