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    Memorandum for Claimant

 

  1 

STATEMENT OF FACTS 

The parties in this arbitration are Wright Ltd (hereafter Claimant), Santos KG (hereafter 

Respondent). 

Claimant, Wright LTD is a highly specialized manufacture of fan-blades for jet 

engines, incorporated in Equatoriana. Respondent, Santos KG, is a medium sized manufacture 

of jet engines, incorporated in Mediterraneo. 

January 2010 

1. Respondent received a notice from Earhat SP that the company planning a new signature 

line 100 executive jet and looking for quotes for the engine for the jet. The notice was very 

specific and detailed, they asked for an engine with low fuel consumption and noise 

reduction. 

Spring 2010 

2. Respondent contacted Claimant to discuss the joint development of a new fan blade on the 

basis of Claimant newest model TRF 192. The new fan blade (which renamed later to TRF 

192-I) will be in Respondent New Jet engine JE 76/TL14b to correspond with the 

requirement that the Earhat SP asked for. At that time, both parties were still subsidiaries 

of Engineering International SA and had cooperated in two earlier projects. 

1 May 2010 

3. Claimant and Respondent (the parties) enter discussions improving a new fan blade TRF 

192 for the Respondent new engine. Respondent insisted on fixing a maximum price to be 

paid and on a price in US$ though Claimant’s production cost would be incurred in 

Equatorianian Denas (EQD). 

1 August 2010  

4. Claimant and Respondent conclude a Development and Sale Contract. This agreement is 

subject to the Standard Terms and Conditions of the UN Convention on International Sale 

of Goods (“CISG”). For Issues not dealt with by the CISG the UNIDROIT Principles are 

applicable. The Development and Sale Contract provides for the purchase of 2000 swept 

fan blades TRF 192 for a price per blade of between US$ 9975 to US$ 13125. 

26 October 2010 
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5. The respondent needed the same number of clamps connecting the blades to the shaft of 

the fans but by the time he intended to purchase it from the claimant the contract had already 

been concluded, so an addendum was added to the contract and signed by the parties. In 

the addendum the parties agreed that the Clamps were to delivered on a cost basis. 

Moreover, upon Respondent’s insistence and deviating from the rules applicable to the 

price calculation for the fan blade, the parties agreed on a fixed exchange rate for the cost 

of the clamps. 

14 January 2015 

6. The parties were successful in improving the TRF 192. Claimant delivered the fan blades 

and the clamps to Respondent as per the contract and attached invoices for both good. 

Respondent accepted the delivery and confirmed that both goods were in conformity with 

the contract. In the meantime, the US$ has fallen in comparison to the Equatorian Denar 

and the present exchange rate is US$ 1 = EQD 1.79.Unfortunately, due to a mistake in 

Claimant accounting department, the invoice for the fan blades attached to the delivery was 

wrong. The invoice applied the same fixed exchange rate in the addendum for the fan blade 

instead of the current exchange rate. Trying to Take advantage of the obvious mistake, 

Respondent immediately paid the amount invoiced and informed Claimant about the 

payment. 

15 January 2015 

7. Mr. Lindbergh, Respondent’s (Chief financial officer), informed Ms. Beinhorn, (COO)of 

Claimant, that he had effected payment of US$ 20,438,560 and US$ 183,343.28 to the 

Claimant account at the Equatorina National Bank. Consequently, after receiving the email, 

Ms. Beinhorn contacted Mr. Lindbergh to clarify the mistake. 

29 January 2015 

8. US$ 20,336,367.20 was credited to the CLAIMANTs account at the Equatoriana National 

Bank. 

9 February 2015 

9. Ms. Beinhorn notified Mr. Lindbergh by email that CLAIMANT was demanding the 

outstanding payment of US$ 2387432.80 by 4 March 2015 

10 February 2015 
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10. In his reply, Mr. Lindbergh (Respondent) denied that any additional purchase price 

payment they have to pay. he reiterated Respondents view that the price per fan blade 

calculated based on the fixed price range in the addendum. Nevertheless, Mr. Lindbergh 

stated out that he was not aware of any reason why US$ 102,192.80 had been deducted 

from the US$ 20,438,560 it had transferred. 

11. An inquiry at the Equatoriana National Bank by Ms. Beinhorn revealed that the Equatoriana 

Central Bank had investigated the payment for money laundering as per Regulation 

ML/2014C. An 0.5% levy was deducted as per Section 11 of the Regulation. Those levies 

had to be defrayed by the party who is transferring the money, regarding to that its 

Respondent obligation to bear the costs of transaction.   

1 April 2016 

12. Ms. Beinhorn emailed Mr. Lindbergh that they could not find an amicable solution and 

they instructed their lawyer to take the necessary steps to initiate arbitration proceedings 

against Respondent. In line with requirement in section 21, Claimant tried to resolve the 

dispute amicably but couldn’t reach a solution that satisfies both parties.  

2 April 2016               

13. The Power of Attorney of Wright Holding PlC was signed 

     31 May 2016 

14. Claimant had requested the CAM-CCBC  for arbitration.  

24 June 2016 

15. Respondent answered Claimant’s request for arbitration. 

16 September 2016 

16. Claimant answered Respondent’s request for security costs 

7 October 2016 

17. Procedural Order No 1 passed, identified the issues between Claimant and Respondent and 

remaining submissions are at Vindobona.  

3 November 2016 

18. Procedural Order No 2 passed.   
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SUMMARY OF ARGUMENT 

19. The applicable arbitration rules do not give power to the tribunal to award security for legal 

costs without valid reasons (Article 21 of Cl. Ex. No. 2). The Respondent failed to satisfy the 

conditions required for grant of security for legal costs, In order to obtain interim relief, an 

applicant must show irreparable harm, international arbitration security for costs is normally 

only granted in exceptional circumstances .The requirement that an order for  security shall not  

excessively restrict the party’s access to arbitral justice, The failure of an arbitral tribunal to 

comply with procedural requirements imposed by the laws of the arbitral seat may, in the  

absence of contrary agreement by the parties,  provide  grounds for annulment  of the arbitral 

award. Hence, The tribunal have no power to order the claimant to provide security for 

respondent costs. [ Issue 1] 

20. Claimant’s claims are admissible, and have been submitted within the time agreed in contract. 

The arbitration agreement between the parties provides that all disputes arising out of or  in 

connection with this agreement shall be  settled amicably and in good faith between the parties. 

The Claimant submits that the original power of attorney had been signed on behalf of Wright 

Holding PLC, which is the parent company of Wright Ltd and had originally approached  Mr. 

Horace Fasttrack, Advocate for Claimant and their parent company to prepare the claim in the 

arbitration. At the time of submitting the request for arbitration, the Claimant had paid 

registration fee and later on the notice from the president of CAM-CCBC the Claimant  paid 

the remained.[issue 2]  

21. The contract between Claimant and Respondent provide that the Claimant will develop a new 

fan-blade and sell it at the agreed price on Section 4 of the development and sale contract to 

Respondent with an amount of US$ 10,941.90 per fan-blade resulting in US$ 22,723,800 for 

2000 swept fan-blades. Further, Claimant fulfilled his obligation while Respondent failed to 

fulfill his obligation by paying the price as required by the contract which was his obligation 

according to Article 53 of CISG. Hence, Claimant requests the tribunal to decide Respondent 

for the outstanding payment an amount of US$ 2,285,240. Further, the buyer paid the amount 

money without fees that required for the investigation for money laundering. Equatorina 

Central Bank deducted a 0.5% levy from the transferred money, that 0.5% is the fees that 

Respondent needs to pay according to Article 54 of CISG and Art.6.1.11 of UNIDROIT 

Principles.  [Issue 3] 
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ARGUMENTS 

I. THE TRIBUNAL HAVE NO POWER, THEREFORE, IT SHOULD NOT ORDER 

THE CLAIMANT TO PROVIDE SECURITY FOR RESPONDENT’S COSTS: 

A. The applicable arbitration rules do not give power to the tribunal to award security 

for legal costs without valid reasons: 

22.  Arbitration rules should be viewed as a source of arbitral power and authority. As a creature 

of contract, arbitration ultimately derives its power not from notions of inherent authority, but 

rather from the positive expressions and agreements of the parties (Richard Allan, page 155). 

In the parties agreement there was no mention with regard to award of security for costs.  

23. The arbitration agreement between the parties provides that all disputes arising out of or in 

connection with the agreement shall be  settled amicably and in good faith between the parties. 

The arbitration shall be  conducted under the Rules of the CAM CCBC and in line with 

international  arbitration practice (Article 21 of Cl. Ex. No. 2).  

24.  According to the terms of arbitration agreement, the seat of arbitration shall be Vindobona, 

Danubia (Sec. 21 of Development and Sales agreement). Danubia has adopted the UNCITRAL 

Model Law on International Commercial Arbitration with the 2006 amendments. Therefore, 

the arbitration shall be conducted according to the rules of CAM CCBC and UNCITRAL 

Model Law.  

25.  Under the existing arbitration rules, for a party to enforce an interim measure of protection 

against a non-adhering party, the party must seek enforcement through the national courts.  

26.   In respect of allocation of costs, according to the national law of Claimant (arbitration as well 

as procedural law) the principle applied is “cost follow the event principle”. Therefore, any 

arbitral decision violating national law of claimant cannot be enforced under the law of 

Equatoriana and also awarding costs for security is against the law of seat of arbitration, i.e. 

Danubia. Therefore, the tribunal have no power to order security for costs against the 

procedural law of seat of arbitration, any award against the law of arbitration seat it may not 

be enforced in a court of law. 

27.  The request of the respondent for security for costs was made after the parties and tribunal had 

already agreed on terms of reference, therefore, the tribunal cannot pass any order which was 

not part of arbitration agreement.  
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1. The CAM CCBC Arbitration Rules do not deal with security for legal costs: 

28.  Unless the parties have otherwise agreed, the Arbitral Tribunal can grant provisional measures, 

both injunctive and anticipatory, that can at the discretion of the Arbitral Tribunal, be subject 

to the provision of guarantees by the requesting party (Article 8 of CAM CCBC Rules). 

29.  The institutional rules that make no express provision for security for costs orders, that they 

have no authority to provide such relief. The CAM CCBC arbitration rules do not provide any 

express provision with regard to grant of security for legal costs.  

2. The courts in some UNCITRAL Model Law jurisdictions held that Article 17 does not 

grant the arbitral tribunal authority to order security for costs: 

30.  The UNCITRAL Model Law requires the procedural fairness. It requires that the parties shall 

be treated with equality and each party shall be given a full opportunity of presenting his case 

(Article 18). 

31.  Article 17 of UNCITRAL Model Law on arbitration gives power to grant specific interim 

measures, such as arbitral tribunal may order a party to maintain or restore the status quo 

pending determination of the dispute, take action that would prevent or refrain from taking 

action that is likely to cause, current or imminent harm or prejudice to the arbitral process itself 

or preserve evidence that may be relevant and material to the resolution of the dispute  [Article 

17 (2) (a)(b)(c) and (d)]. Further, the party requesting an interim measures under Article 17 (2) 

(a)(b) and (c)  shall satisfy the arbitral that if the interim measure is not granted it will result in 

irreparable harm to the requested party.  

32.  In Lindow v. BartonMcGill Marine Ltd, the court held that Article 17 does not grant the arbitral 

tribunal authority to order security for costs. 

33.  In Yieldworth Eng’rs v. Arhold & Co. Let, the court held that the arbitral  tribunal lacks 

authority under Model  Law to order security for costs unless specifically authorized by parties. 

3. There are some tribunals refused to order security for costs absent of an express 

agreement by the parties permitting such provisional measures: 

34.  There are several decisions to show that the tribunals without English or Commonwealth 

orientations refused to order security of costs. Even though the arbitration rules provide the  

provisions for grant of interim measures such as security for costs, the tribunal are reluctant to 

grant such measures due to following reasons: 
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35. One possible reason for this reluctance, is they think that an order of interim measures of 

protection will make it look like they favor one party or are prematurely making a decision on 

the merits.  Arbitrators often fear that if it appears they are prejudging the merits of the case, 

the potential for voluntary compliance by the affected party will less likely occur. Another 

concern is that valid claims will be prohibited because a party cannot meet the financial 

requirements imposed by the interim measure of protection.   As a result, arbitral tribunals often 

carefully examine factors such as urgency, imminent harm, prevention of aggravation, 

importance of preservation of the parties position, and likelihood that the requesting party will 

receive a favorable final award. [Stephen M. Ferguson, Winter, 2003]. 

36.  In one unreported decision,  an arbitral tribunal held that security for costs should only be 

ordered in exceptional situations, i.e., where there is a documented risk that the assets of a party 

would not cover a future award of costs. Arbitral tribunals operating under the ICC Rules 

appear to apply a rather restrictive general approach. An arbitral tribunal held that ‘insolvency 

is not sufficient, in itself, to form the basis of a request for security for costs’ and that the party 

seeking security for costs should establish, on a prima facie basis, that the opposing party is 

‘organizing its own insolvency’ or that it ‘deliberately provoked its insolvency in order to avoid 

the financial risks related to the arbitral proceeding’, or ‘for any other fraudulent 

reason’(A.Bucher & P.Y. Tschanz, International Arbitration in Switzerland). 

37.   According to the arbitration agreement between the parties the dispute has to be settled by 

having a good faith  between the parties, it does not made any reference to security for costs, 

the applicable arbitration rules are CAM CCBC and arbitration should be in line with 

international arbitration practice (Cl. Ex. No. 2, Section 21 of Development and Sales 

agreement). The order for security for legal costs is recognized only in few countries and it is 

not an  international arbitration  practice.  

4. The arbitration and procedural law of allocation of costs in Danubia, Equatoriana and 

Mediterraneo is based on “cost follow the event” principle: 

38. The arbitration law as well as the procedural law of costsin Danubia, Equatoriana and 

Mediterraneo are based in principle on the “cost follow the event principle” and which is 

applied strictly in court proceedings (Pro. Order No. 2, para 26). Therefore, the question of 

awarding security for costs does not arise according to the applicable arbitration rules.  
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39. As a general rule, arbitrators must take into account certain laws of both the lex fori and lex 

arbitri when deciding cases. Where arbitrators are seized with a request for interim measures, 

they must make sure whether, according to the laws at the  situs of the  arbitration, they are 

authorized and empowered to issue orders for interim measures.  The arbitrators must first 

“make sure whether,, according to the laws at the situs of the arbitration (lex arbitri), they 

authorized and empowered to issue orders for interim measures. [Marc Blessing,  28 (1992)]. 

40.  Even where the parties or arbitral rules expressly vest arbitrators with the authority to order 

security for costs, they may be hesitant to exercise it, on following reasons [Noah Rubins, 307 

(2000)]: 

First, arbitrators are reluctant to seem as if they are prejudging the merits of the case 

before them, as such an impression can undermine the prospect of voluntary compliance 

later on.  

Second, arbitrators are wary of quashing valid claims by insisting on financial 

commitments plaintiffs cannot meet, particularly when the alleged actions of the 

respondent are the reason for the plaintiff's inability to pay.    

Finally, some arbitrators from civil-law backgrounds view security bonds as an 

idiosyncrasy of English law, poorly adapted to use in a multinational proceeding and 

probably unfamiliar to the participants. 

B. The Respondent failed to satisfy the conditions required for grant of security for legal 

costs: 

41. In order to obtain interim relief, an applicant must show irreparable harm that "substantially 

outweighs" any harm that may result to the opposing party and that there is a reasonable 

"possibility" that the applicant will succeed on its claim (Peter J.W. Sherwin and Douglas 

C. Rennie, 317, 2009). 

42. The  standard requires a party seeking interim relief to establish: "imminent danger or risk 

of serious prejudice," which incorporates an implied element of "urgency," and "that the 

risk of harm to their legal interests is so great that any resulting damage cannot be properly 

compensated by a monetary award, or that it cannot be financially compensated by virtue 

of its very nature. Thus, the standard encompasses a balancing test, whereby the benefit to 
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the applicant "must outweigh its prejudicial effect on the party against whom it is directed"  

[ Kieran Robert Hickie, (2008)] 

43. According to Article 17 A of UNCITRAL Model Law on International Commercial 

Arbitration, 1985 (with amendments as adopted in 2006) there are certain conditions have 

to be satisfied, which are as follows: 

44.  (1) The party requesting an interim measure under article 17(2)(a), (b) and (c) shall satisfy 

the arbitral tribunal that: 

(a) Harm not adequately reparable by an award of damages is likely to result if 

the measure is not ordered, and such harm substantially outweighs the harm 

that is likely to result to the party against whom the measure is directed if the 

measure is granted; and 

(b) There is a reasonable possibility that the requesting party will succeed on the 

merits of the claim. The determination on this possibility shall not affect the 

discretion of the arbitral tribunal in making any subsequent determination. 

45. According to the international arbitration rules the tribunal may only grant an inte4rim 

measure where the requesting party has demonstrated irreparable harm and a reasonable 

possibility of success on the merits.  

46. In  AMCO Asia v. Indonesia, the arbitrators refused Indonesia’s request because the 

discretion to order interim relief depends upon a threat of harm ior exacerbation of the  

dispute, neither of which was a real possibility in the case at hand.  

47. In the present case there is no express agreement between the Claimant and Respondent in 

respect of security for costs, therefore, the  tribunal should use its discretion and refuse to 

grant of security for costs in favour of respondent. 

48. According to the facts of the case Claimant did not disclose their financial situation at the 

time of the contract. Claimant’s audited accounts for the years 2009, 2010 and 2015 were 

publicly available in April of the years 2010, 2011 and 2016. It has not been established 

that respondent looked at them before preparing its Request for Security for Costs. 

49. The loss of USD 760,000 in 2010 results from the fact that in 2009 Claimant estimated to 

have a claim against Xanadu of US$ 15,000,000. The award rendered in June 2010 was, 

however, only for US$ 12,000,000.  
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50. After payment in 2010, the amount went in the position “Cash and cash equivalents” in 

2010 while the claim was removed from the balance sheet. Moreover, to assure and to 

reassure the claimant have no insolvency or bankruptcy proceedings initiated against 

claimant or any attempts made by a third party, and they are not funded by third party. 

51. The reference to international arbitration rules it is necessary for existence of certain 

conditions for the grant of security for costs. The respondent has not submitted any facts 

which would justify the passing of any requested order. 

52. In international arbitration security for costs is normally only granted in exceptional 

circumstances. In the present case, no such circumstances have been proven by respondent. 

Claimant’s financial situation has not unexpectedly deteriorated since the time the parties 

entered into the contract and none of the issues raised by the respondent justifies the  

passing of any order for security for costs (Cl. Exhibit C 9). 

C. The requirement that an order for  security shall not  unduly restrict the party’s access 

to arbitral justice: 

53. Tribunals often concluded that the burden imposed by a security for costs order on a party 

may interfere unduly with its opportunity to be heard, particularly in instances where the 

party may lack the financial means to post the required security (Gary B. Born, page 2005). 

The security for costs will  be sued by large and wealthy respondents as a weapon to 

suppress legitimate complaints bought by financially weaker co-contractors [Noah Rubins, 

(2000)] 

54. The WIPO arbitration rules provides that tribunal may order a party to post security against 

the costs of the arbitration in exceptional circumstances (Article 46 (2) of WIPO Arbitration 

rules). The language of the WIPO Rule, and the fact that it is stated separately from the 

provision of the general power to afford interim relief, suggests that the power to order the 

posting of security against either the costs or the award is to be exercised sparingly, rather 

than routinely (Richard Allan Horning, page 7). 

55. In Order No. 4 in Zurich Chamber of Commerce  in Case, the tribunal held that a mere 

potential risk of non-enforceability of a future cost award is treated as insufficient grounds; 

it rather emphasizes the requirement that an order for  security shall not  unduly restrict the 

party’s access to arbitral justice.  
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56. In J.&M. O’Brien Enterprises Pty Ltd. v. The Shell Company of Australia Ltd., the  

Australian court held that if the plaintiff has a strong and apparently meritorious claim the 

court is reluctant to make an order which may  have the effect of shutting the plaintiff out.  

57. The Federal Court of Canada has denied request for security for costs in  Frontier 

International Shipping Corp case,  holding that such measures are more appropriate given 

“the expected high cost of the arbitration  by reason of complex technical issues which 

might  only be investigated and arbitrated at great expense and the fact that if the party 

seeking  security was successful,  it might, because of the other’s clear precarious financial 

position, be at risk in being able  to  collect costs at the end of the day.  

1. The Respondent is responsible for Claimant’s financial situation and Claimant has 

reasonable assets in the jurisdiction to meet all the legal costs in the event of any 

award: 

58. The claimant has not complied with the award in the other CAM CCBC proceedings as the 

award creditor owes an even larger amount to claimant’s parent company as damages for 

the delivery of non-conforming goods. The  claim is presently litigated in the courts of 

Ruritania and any sum awarded will be set off against the award. Therefore, any lack of 

funding has been caused by Respondent who  had not paid the price due under  the 

development and sales agreement.  

59. There is no third party funding in the claimant’s  arbitration proceedings and there were no 

insolvency or bankruptcy proceeding initiated against claimant or any attempts made by a 

third party [Pro. Order no. 2, Question nos. 29 & 31]. The excerpts of the financial 

statements of Wright Limited for the  years 2009, 2010 and 2015 shows that the claimant 

has enough assets and income to their company. Therefore, it is clear that the respondent 

did not looked at them before preparing  its request for security for costs [Pro. Order no. 2, 

Q.28]. 

D. Recognition and enforcement of the award may be refused on the grounds that a party 

is unable to present his case or the award is contrary to the public policy of that 

country: 

60. The failure of an arbitral tribunal to comply with procedural requirements imposed by the 

laws of the arbitral seat may, in the  absence of contrary agreement by the parties,  provide  

grounds for annulment  of the arbitral award.  
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61. Article 34 (2)(a)(iv) of  the  UNCITRAL Model Law provides that an award may be 

annulled where the arbitral procedure ….failing …. Agreement was not in accordance with 

this Law 

62. The New York Convention allows national courts to refuse recognition and enforcement of 

foreign awards on following grounds:  

63. The recognition and enforcement of the award may be refused, at the request of the party 

against whom it is invoked, if that party furnishes to the competent authority any proof that 

the party against whom the award is invoked was unable to present his  case (Article V 

(1)(c) of the New York Convention).  

64. The recognition or enforcement of the award may be refused where the award is contrary 

to the public policy of that country (Article V (2)(b) of the New York Convention).  

65. In ICC Case No. 7047, an ICC tribunal refused a Yugoslav respondent's request for $ 

600,000 in security for procedural costs requested as protection against the impecunious 

Panamanian claimant's obvious inability to pay any costs award.  

66. The respondent made three arguments: (1) the claimant was an off-shore company with no 

assets (except $ 10,000 in share capital); (2) Yugoslavia had no bilateral convention 

ensuring enforcement with the claimant's state of domicile, Panama; and (3) without 

security, Article 26 of the ICC Rules could not be implemented should the respondent 

prevail.  

67. The arbitrator held that the respondent's considerations were inconclusive for following 

two reasons:  

(1) Security would overburden the claimant, since the respondent had declined to 

advance its half of procedural fees;  

(2) Respondents knew the nationality and financial position of the claimant at the time 

the contract was signed, and was aware of the absence of any enforcement treaty. 

 

68. In ICC Case No. 8786,  the German respondent seeing for security for costs insisted that 

any award would be unenforceable in the claimant's home country, because Turkey's record 

of enforcing arbitral awards was extremely poor. The arbitrator disposed of the request on 

the following three grounds:  
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(1) The defendant failed to show on a prima facie basis that an award would be 

unenforceable in Turkey;  

(2) The defendant failed to prove the requisite urgency that would arise from irreparable 

prejudice to the main claim in the absence of security; and  

(3) The defendant could still appeal to courts in the claimant's home country--Turkey--

for interim measures. 

69. The security of costs may be ordered when a claimant brings a clearly dubious claim and 

is unwilling and/or  unable  to cover the other party’s costs [Cristoph Schreuer, at 241] 

70. In Atlantic Triton v. Guinea (1984) [222] [Unreported, cited in Antonio R. Parra, The 

Practices and Experience of the ICSID in Conservatory and Provisional measures in 

International Arbitration, 37 (1993) at 347] the arbitrators expressed serious reservations 

about ordering security for costs and implied that such measures would only be taken 

unusually compelling circumstances.  

71. In XY International Corporation v. Society Z. the arbitrator noted that ICC Rule 20 

“requires … the arbitrators to include in their final award a decision on the  costs of the 

arbitration,, including the costs incurred by the parties in their defense”. 

72. In J. & M. O' Brien Enterprises Pty Ltd. v. The Shell Company of Australia Ltd, the 

Australian court held that "if the plaintiff has a strong and apparently meritorious claim the 

court is reluctant to make an order which may have the effect of shutting the plaintiff out." 

73. A  violation of the parties agreed arbitral procedures is arguably grounds for non-

recognition under Article V(1)(d) only if those  contractual procedures did not themselves 

violate applicable mandatory requirements in the arbitral seat for fair treatment of parties 

[Ministry of Public Works v. Societe Bec Freres].  

74. There is no valid agreement on the arbitral procedures if the parties’ agreed procedures 

violate the mandatory laws of the arbitral seat [Gary B. Born, page 2768] An award may 

be denied recognition under Article V(1)(b) if  the parties have agreed to fundamentally un 

fair procedures and under Article V (2)(b) if the parties’ agreed procedures violate the 

recognition forum’s public policy.  

75. The arbitration law as procedural law of Danubia,  Equatoriana and Mediterraneo are based 

on the “cost follow the event” principle, which is applied strictly in court proceedings, 
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therefore, any order against the law of seat of arbitration  and national law of claimant  

result in annulment and not  enforceable against the claimant since the countries of the 

parties involved in dispute are contracts States of New York Convention [Pro. Order no. 

35]. 

76. Danubia has adopted the UNCITRAL Model Law on  International Commercial Arbitration 

with the 2006 amendments, which provides establishment of certain conditions for passing  

the award for security for costs and those conditions are not existing in the present case, 

therefore, the tribunal should reject the request of the respondent for security for costs. In 

fact there is no case law on security for costs in arbitration by Danubian courts so far [Pro. 

Order no. 37]. 

II.  THE CLAIMANT’S CLAIMS ARE ADMISSIBLE, SINCE THEY HAVE BEEN 

SUBMITTED WITHIN THE TIME AGREED IN CONTRACT: 

A. The arbitration commenced according to the terms of arbitration agreement: 

  

77. The arbitration agreement between the parties provides that all disputes arising out of or  in 

connection with this agreement shall be  settled amicably and in good faith between the 

parties. If no agreement can be reached each party has the right to initiate  arbitration 

proceedings within sixty days after the failure of the negotiation to have the  dispute decided 

by an arbitrator. The arbitration shall be conduced under the rules of the CAM-CCBC and 

in line with international practice. The seat of arbitration shall be Vindobona, Danubia (Cl. 

Ex. 2, Article 21 of Development and Sales agreement).   

78. According to the CAM-CCBC arbitration rules the party desiring to commence an 

arbitration will notify the CAM-CCBC through its President, in person or by registered 

mail, providing sufficient copies for  all the parties, arbitrators and the Secretariat of the 

CAM-CCBC to receive a copy of, enclosing a document that contains the arbitration 

agreement, providing a choice of the CAM CCBC’s to administer the  proceedings (Article 

4.1 of CAM- CCBC Rules). 

79. The facts of the case shows that on 1st April 2016 at 12.46 PM, Ms. Amelia Beinhorb, 

COO of Claimant e-mail to Mr. Cyrill Lindberg, Chief Financial Officer of the Respondent 

that the  claimant’s last offer was not acceptable to the respondent  and it is not possible to 
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find an amicable solution. Consequently, the Claimant has instructed their lawyer to take 

necessary steps to initiate arbitration proceedings against the respondent (Res. Ex. No. 3).  

80. Claimant declared that negotiations failed on 1st April  2016, accordingly, on 31st May 

2016 the advocate at the court for Claimant, Mr. Horace Fasttrack submitted the request for 

arbitration pursuant to Article 4 of CAM-CCBC Rules, which is within 60 days after the 

failure of the negotiations.  The arbitration request is for outstanding contractual payments.  

81. The request for arbitration complied the rules laid down in Article 4.1 & 4.2 of CAM-

CCBC arbitration rules. Article 4.1 states that arbitration  commences on the date of 

notification to the President of CAM-CCBC and Article 4.2 provides that the party have to 

attach proof  of payment of  the registration fee together with the notice, in accordance with 

article 12.5 of Rules.   At the time of presentation of the notice for commencement of 

arbitration,, the  claimant must  pay to the CAM-CCBC the registration fee (Article 12.5).  

82. Upon receiving the request from the Claimant, the President of the CAM-CCBC clearly 

acknowledged that on 31st May 2016 the CAM-CCBC received the request for arbitration 

from the Claimant (Moot problem, Page no. 19). Further, the CAM-CCBC letter to the 

Respondent also states that on 31st May 2016 the CAM-CCBC received the request for 

arbitration from the Claimant (Moot problem, page no. 22). The letter addressed to the 

arbitrators for appointment from CAM-CCBC also mentioned that the request for 

arbitration submitted on 31st May 2016 Moot problem, page no. 32.  

B. The arbitration commenced according to the applicable arbitration law: 

83. It is  for the claimant to ensure that his claim is brought within the time limit imposed by 

the contract or by the applicable law or both. Where the time limit is contained a contract, 

the contract itself usually indicates what needs to be done,, whether by notification of claim 

or by request for arbitration,  in order to comply with the  contractual provisions (Allan 

Redfern, page 214).  

84. According to Article 21 of Development and Sales agreement, the seat of arbitration shall 

be Vindobona, Danubia. Danubia has adopted the UNCITRAL Model Law with 2006 

amendments verbatim. The arbitration agreement between the parties states that the 

arbitration shall be conducted under the rules of the CAM-CCBC and in line with 

international practice. Therefore, according to the institutional arbitration rules (CAM-
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CCBC) the claimant submitted the arbitration request within 60 days after the failure of the 

negotiation.  

UNCITRAL Model Law: 

85. In respect of commencement of arbitration Article 21 of UNCITRAL  Model Law with 

2006 Amendments provides as follows: 

86. “Unless otherwise agreed by the parties, the arbitral proceedings in respect of a particular 

dispute commence on the date on which a request for that dispute to be referred to 

arbitration is received by the respondent.” 

87. The UNCITRAL Model law is also applicable arbitration law to the dispute between the 

parties because the arbitration agreement provides that arbitration shall be conducted 

according to the international arbitration practice.   In the present case the date of referring 

dispute is 31st May 2016. Hence, the arbitration commenced on 31st May 2016 which is 

within the 60 days after the failure of the negotiations.   

88. The law of arbitral seat will generally be the source of any mandatory requirements 

regarding the timetable for the arbitral proceedings (Gary B. Born, page, 1291). In the 

present case the  of seat of arbitration is Vindobona, Danubia which has adopted 

UNCITRAL Model Law in verbatim, therefore, arbitration is commenced according to the 

law of seat of arbitration and international practice.   

89. According to ICC Arbitration Rrules, the request for arbitration must contain, inter alia, a 

statement of claimant’s case and particulars concerning the number and choice of 

arbitrators. The article 4.1 of  ICC Arbitration Rule provides as follows: 

90.  “The date on which the request is received by the Secretariat shall, for all  purposes, be 

deemed to be the date of commencement of the arbitral proceedings” 

91. This means that under the ICC Rules, an arbitration is commenced when a request for 

arbitration is received by the ICC Secretariat, and not when it is received by the other party 

(Allan, page 215).  

92. In the present case CAM-CCBC arbitration rules are applicable, Article 4.1 provides that 

arbitration  commences on the date of notification received by the CAM-CCBC President 

requesting for arbitration. The President of the CAM-CCBC  received the arbitration 
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request from the claimant on 31st May 2016, therefore, this is the date of commencement 

of the arbitration.   

C. The Power of Attorney originally signed on behalf of parent company, which is also 

valid on behalf of claimant: 

93. The Claimant submits that the original power of attorney had been signed on behalf of 

Wright Holding PLC, which is the parent company of Wright Ltd and had originally 

approached  Mr. Horace Fasttrack, Advocate for Claimant and their parent company to 

prepare the claim in the arbitration.  

94. In the present case, the parent company holds 88% of shares in Claimant’s company, 

therefore, management discusses all important decisions which go beyond the day to day 

business with the parent company (Pro. Order no. 2, Q.no. 2). Further, when the dispute 

arose with Respondent the management of Claimant involved Wright Holding PLC (Pro. 

Order no. 2, Q.no. 22). 

95. According to the Civil Law of Equatoriana the power of attorney only has to be in writing 

and must be submitted for the initiation of court proceedings unless the parties agree 

otherwise (Section 264 of Code of Civil Procedure & Pro. Order no. 2, Q.no. 24).  

96. In respect of Power of Attorney the general law on agency is applicable and Equatoriana 

and Danubia adopted verbatim adopted the relevant rules provided in the 2010 UNIDROIT 

Principles. According  to the UNIDROIT Principles, the principal’s grant of authority to an 

agent may be express or implied. The agent has authority to perform all acts necessary in 

the circumstances to achieve the purposes for which the authority was granted (Article 

2.2.2.). Therefore, Mr. Horace Fasttrack, Advocate for Claimant has both express and 

implied authority to submit power of attorney on behalf of claimant,  hence the power of 

attorney signed on 2 April 2016 is also valid for present arbitration. However, on the request 

of the tribunal another power of attorney submitted on 5th June 2016 by the same advocate 

for the claimant.  

97. It is a fact that in June 2010 Claimant was sold to Claimant’s present parent company, 

which was then renamed Wright Holding PLC. All important decisions are taken at the  

level of the  Holding, therefore, this  is the precise reason the Power of Attorney attached 

to the request for arbitration is signed on behalf of Wright Holding PLC. However, upon 

the order from the President of CAM-CCBC, Mr. Horace Fasttrack, the same advocate 
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procured the power  of attorney directly from Wright Ltd and submitted the same on 7th 

June 2016, which is only an amendment of original arbitration request.  

D.  Payment of amount was a mistake by advocate secretariat and not deliberate:  

98. At the time of submitting the request for arbitration, the Claimant had paid registration fee 

of R$ 400.00 (Four hundred Brazilian Reais) and later on the notice from the president of 

CAM-CCBC the Claimant  paid the remainder of    R$ 4000.00 (Four thousand Brazilian 

Reais). In fact the mistake has happened from the  office of Mr. Horace Fasttrack, Advocate 

for the  Claimant. The counsel for the Claimant admitted in his letter to  the President of 

CAM-CCBC that the lower amount was paid due to a mistake by his secretariat and for 

which he apologized. Therefore, the payment of lower amount is not intentional this is a 

clerical mistake only.  

99. It is clear from the Procedural Order no. 2 that both the Claimant complied with arbitration 

expenses according to Article 12 of the CAM-CCBC rules (Pro. Order no. 2, Question no. 

32) 

100. The letter issued by CAM-CCBC to the Respondent, informing the commencement of 

arbitration proceedings also clearly stated that on 31st May 2016 the CAM-CCBC received 

the request for arbitration from Claimant. The original request for arbitration was only 

supplemented on 7 June 2016 to comply the requirements of Article 4.  

101. Hence claimant submits that the arbitration proceedings initiated on 31st May 2016, which 

is within the 60 days of after failure  of the negotiations. The negotiations failed on 1st 

April 2016.  

E. An award is not enforceable under New York Convention where the procedure 

followed by the tribunal was not in accordance with arbitration agreement or the 

relevant law.  

102. The New York Convention provides that where the arbitration procedure followed by the 

tribunal was not in accordance with arbitration agreement or the relevant law, it is a ground 

for refusal of recognition and enforcement of an award [Article V.  (1)(d)]. Therefore, if 

the tribunal failed to follow the international arbitration practice, which was agreed by the 

parties in their arbitration agreement, the award may not be enforced against the Claimant.  
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III (a).THE CLAIMANT IS ENTITLED TO THE ADDITIONAL PAYMENTS FROM 

RESPONDENT IN THE AMOUNT OF US$ 2,285,240.00 FOR THE BLADES 

BASED ON THE PRESENT EXCHANGE RATE (US$ 1 = EQD 1.79):  

A. The buyer must pay the price for the goods as required by the contract and CISG 

Convention: 

103. The buyer must pay the price for the goods and take delivery of them as required by the 

contract and this Convention (Article 53).  In cases where the buyer claims a reduction or 

discount, the buyer bears the burden of proving that it is entitled to reduce the initial 

contract price (Germany Oberlandesgericht Saarbucken 12 May 2010). Article 53 sets out 

the characteristics obligations of the buyer, namely to pay the purchase price and to take 

delivery of the goods.  

104. The buyer’s duty to pay the purchase price encompasses, on the one hand, all arrangements 

stipulated in the contract, for example, payment per cheque, cash, advance payments, 

payment step-by-step against the delivery of documents and probable also the duty too 

provide a letter of credit. Formalities as may be required under the contract or according to 

any laws and regulations are not only the ones which apply due to the domestic law 

applicable to the contract in accordance with the private international law rules but also 

those rules which have to be observed on a practical level to be able to pay the purchase 

price like foreign exchange control regulations (Peter Schlechtrienm & Petra Butler, page 

157].  

105. In the present case, the contract provides that Claimant will produce the newly developed 

fan blade TRF 192-I and then sell it at the agreed price to Respondent. The Respondent 

undertakes to purchase a minimum of at least 2,000 swept fan blades from the Claimant, 

expressing intention to purchase further units in subsequent years. Accordingly, the 

Claimant agreed to produce and deliver 2,000 TRF 192-I swept fan blades by 14 January 

2015. The minimum price per fan blade irrespective of production costs is US$ 9,975  while 

the maximum price to be charged per fan blade is US$ 13,125 [Cl. Ex. No. 2]. \ 

106. On January 15, 2015 the respondent confirmed the receiving of blades and clamps in good 

order and on examination revealed no problems and it has paid US $ 20,438,560 for the fan 

blades and US$ 183, 343.28 for the clamps [Cl. Ex. No. 3].   
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107. Accordingly, the Claimant informed the respondent that as shown in Section 4 of 

development and sales agreement table the costs per fan blade amount to EQD 19,586. 

Multiplied with the current exchange rate, which is identical to that at the time of production 

of US$ 1 = EQD 1.79, the costs are US$ 10,941.90 per blade. Consequently, the full 

purchase price for the 2,000 blades amounts to US$22,723,800. Therefore, the respondent  

is under obligation to make payment of an additional US$ 2, 285, 240 to Claimant.  

108. In earlier the Claimant and Respondent were concluded two contracts, the TRF 155‐II 

contract was concluded on 4 March 2003 and TRF 163‐I contract on 3 January 2005. Both 

contracts contain a price clause which is in its structure largely identical to Section 4 of the 

Development and Sales Agreement with the exception that the price clauses did neither 

contain a minimum nor a maximum price, so that irrespective of the final costs of the fan 

Claimant would from a certain threshold onwards at least recover its costs and make a profit 

of 1%. Furthermore, the actual prices in US$ and the thresholds differed (Pro. Order. No. 

2, Q.  5). 

109. The intention of inserting an addendum was done for pure convenience. In his call of 21 

October 2010, in which Mr Romario informed Ms. Beinhorn about RESPONDENT’s 

intention to order the clamps, he had suggested to include the purchase of the clamps into 

the existing contract since delivery of fans and clamps should be done together (Pro. Order. 

No. 2, Q. no.  16). Therefore, there was no intention  to apply the addendum to the whole 

contract between the parties, hence, the fixed exchange rate apply only to the clamps and 

not to the fan blades. 

110. Further, in both companies, the relevant persons, including Mr Romario and Ms Beinhorn 

were informed on 10 November 2009 by their respective CEO’s via e‐mail about the 

outcome of the meeting including the discussions about de‐risking Respondent (Pro. Or. 

No. 2 Q. No. 18). It makes clear that the Claimant is not willing to take any risk in respect 

of exchange rate. In the present case refusal to pay full  purchase price can amount to a 

fundamental breach of contract.  

111. In a case between US (buyer) and Estonian company (seller), the seller fulfilled his 

obligation to deliver wood under the contract, but the buyer has paid only a part of the 

purchase. The Seller, therefore, has sued the Buyer for incomplete payment; demanding 

payment for the outstanding purchase price and interest for late payment. The Court found 
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the Seller’s claim for the purchase price in the amount of 317 145.95 USD justified. The 

Seller’s claim for interest for late payment was also satisfied according to article 53 of the 

CISG (Harju County Court decision). 

112. In a case between Austria (Claimant) and Russian Federation (Respondent), the 

Respondent did not fulfilled the contract by receiving the goods from claimant and not 

paying the amount according to the contract. The tribunal found that the Seller’s claim 

recover the debt must be sustained based on the terms of contracts and on Article 53 of the 

CISG (Case no. 52/2002). 

113. In the case of a Chinese Seller and a Belgian Buyer, both agreed to contract for the sale of 

tyres. After delivering the goods, the Seller received an amount of the money at the due 

date of the payment. However, later on, the Buyer stopped paying the other portion. The 

arbitration Tribunal found that the contract was valid, and according to article 53 of the 

CISG, the behavior of the buyer constituted a breach of contract [CISG/2003/16]. 

B. The invoice attached to the goods on the delivery was wrong, therefore, respondent 

cannot take advantage of the wrong invoice: 

114. The invoice for the fan blades attached to the delivery was wrong due to a mistake in 

Claimant s accounting department instead of providing for a price of US$ 22,723,800 which 

was due under Section 4 of the development and sales contract, the invoice was only for 

US$ 20,336,367.20. That was due to the fact that Mr. Lee, the person responsible for 

creating the invoice, had first prepared the invoice for the clamps using the fixed exchange 

rate as under the addendum. The accounting department lived unusual situations where 

Mr.Lee the person who created the wrong invoice, had no idea about the whole transaction 

because Ms Kwang the person who was responsible for the financial side of the contract 

had to take a sick leave (Cl. Ex. no. 4). When Mr. Lee prepared the invoice for the fan 

blades, he applied the same fixed exchange rate, overlooking that for the price calculation 

for the fan blades the current exchange rate was to be applied [Cl. Ex. no.4, p.13]. 

115. Ms. Beinhorn, the COO of Claimant immediately notified Mr. Lindbergh, Respondent’s 

Chief Financial Officer by email the mistake that has been made and pointed out the on the 

basis of the formula agreed upon in the contract the price per fan blade was US$ 10,941.90 

with an exchange rate of US$ 1 = EQD 1.79, resulting in an overall purchase price for the 
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2,000 fan blades of US$ 22,723,800 [Claimant’s Exhibit No.5, p.14, but the Respondent 

denied that any additional purchase price per fan was due. [Cl. Ex.  No.7, p.16]. 

116. The respondent  failed to fulfill his obligation whereas he did not pay the full price of the 

fan blades due to the present exchange rate. Therefore, the buyer cannot take advantage of 

wrong invoice; according section 53 of CISG the buyer must pay the price for the goods as 

required by the contract. “In a case law governed by the CISG rules where Saratoga Forest 

Product, Inc., has filed an action against an Estonia Company. The Seller had fulfilled his 

obligation to deliver the goods and the buyer paid only part of the price. The court 

established that the buyer had fulfilled its obligation under Article 53 of the CISG to take 

delivery of the goods but had failed to pay the purchase price. The court found the Seller’s 

claim for the outstanding payment for the purchase price is justified”. 

117. Claimant respectfully request the tribunal to order the  Respondent  to pay the claimant an  

outstanding amount of US$ 2,285,240. Respondent  ordered 2000 swept fan-blades from 

Claimant’s for an amount of US$ 22,723,800 (Cl. Ex. no.2). Claimant fulfilled his 

obligation by delivering the goods to respondent  with conformity with the contract. 

Therefore, due to a wrong invoice attached with the delivery of the goods, respondent  only 

paid US$ 20,336,367.20, therefore, the respondent has to pay remaining amount.  

C. The buyer is under obligation to pay the price according to the price agreed 

expressly or impliedly at the time of conclusion of contract: 

118. Where a contract has been validly concluded but does not expressly or implicitly fix or 

make  provision for determining the price, the parties are considered, in the absence of any 

indication to the contrary, to have impliedly made reference to the price generally charged 

at the time of the conclusion of the contract for such goods sold under comparable 

circumstances in the trade concerned (Article 55). However, in the present case there was 

an enough indication that seller want to charge flexible exchange rate,  charge the rate at 

the time of payment of purchase price.  There is also clear evidence that seller is not 

prepared to take any risk  of exchange price and make certain profit from this contract.  

119. A proposal for concluding a contract addressed to one or more specific persons constitutes 

an offer if it is sufficiently definite and indicates the intention of the offeror to be  bound in 

case of acceptance. A proposal is sufficiently definite if it indicates the goods and expressly 

or implicitly fixes or makes provision for determining the quantity and the price (Article 
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14). In the present case there are facts which indicates the intention of the seller and charge 

flexible rate and not fixed exchange rate.  

D. A contract should be interpreted according to the common intention of the parties: 

120. Relating to the facts, Respondent  insisted on a maximum price range to be paid, in order 

for it to be able to offer the engine to EarhatSP including a price. So they agreed on a 

flexible price structure. The intention was clear enough that the purpose of the flexible 

structure is that Respondent at that stage could offer the engine to EarhatSP (Claimant 

Exhibit C 1). 

121. Furthermore, the addendum which was attached to the contract was for pure convince. In 

his call of 21 October 2010, Mr.Romario informed Ms.Beinhorn about Respondent’s 

intention to order the clamps, he had suggested including the purchase of the clamps into 

the existing contract since delivery of fans and clamps should be done together and not to 

enter into a separate contract for the clamps [Procedural Order No 2, Paragraph16, p57]. 

Regarding to that, applying a fixed exchange rate for the whole contract was not at least 

Claimant’s intention beside Mr.Romario in his call was discussing about regulating the 

clamps purchase and did not mention anything about applying a fix exchange rate for the 

whole contract. 

122. The contract should be interpreted according the common intention which was applying a 

flexible price structure for the fan-blades and a fixed exchange rate for the clamps. 

E. There is no usage as to the exchange rate in the aircraft industry, however practice 

between the parties indicates current exchange rate: 

123. There is no fixed usage as for cost-plus contracts the parties normally agree on the exchange 

rate, therefore (Pro. Order no. 2, Q. no.  13), in the present case the intention of the Claimant 

was to collect present exchange rate and not a fixed rate, because the Claimant was not 

willing to take any risk, this had been made it clear to the respondent from the beginning 

of the  contract.  

124. Referring to Article 9 clause 1 of the CISG rules, the parties are bound by any usage to 

which they have agreed and by any practices which they have established between 

themselves. Beside, other obligations of the buyer may be determined by usage [Maskow, 

p. 385]. If the parties have not specifically agreed upon a currency in which the purchase 
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has to be paid often a particular usage between the parties or an auxiliary basis due to usage 

in accordance with Article 9 CISG will determine the currency (Schlechtriem.Butler, in UN 

Law on International Sales, (2009) page 158). 

125. The parties involved into two earlier contracts for developing the TRF 163 I and the TRF 

155 II, in both contracts the parties did not agree on a fixed exchange rate during the 

negotiation [Pro. Order No 2, Paragraph 5, p. 54]. Furthermore, the parties normally agree 

on the exchange rate or the relevant date for the exchange rate (Procedural Order No 2, 

Paragraph 13, p. 56). Therefore, the usage is clear that the parties normally do not agree on 

a fixed exchange rate during the negotiation of the contract. 

F. The seller may require the buyer to pay the price or perform other obligations as 

agreed in contract: 

126. The seller may require the buyer to pay the price, take delivery or perform his other 

obligations, unless the seller has resorted to a remedy which is inconsistent with this 

requirement (Article 62). Inconsistency exists, inter alia, in the event of avoidance (Article 

64) or where an additional period of time has been fixed for performance by the buyer 

(Article 63). 

127. Article 62 establishes the seller’s right to require performance with regard to all the buyer’s 

obligations (i.e. to pay the rice, to take delivery, or perform any other obligation) (Peter 

Schlechtriem & Ingeborg Schwenzer, page 655). 

128. In the present case, the price for the 2000 swept fan-blade which parties agreed on is US$ 

22,723,800 (Cl. Ex. No. 2). So the Claimant is fully entitled to require the Respondent  to 

pay the outstanding payment an amount of US$ 2,285,240.00. The buyer has to perform 

his obligation which was paying the whole amount of the price that they agreed on an 

amount of US$ 22,723,800, taking advantage of the wrong invoice the Buyer only paid 

US$ 20,438,560 which means that he didn’t perform his obligation. Claimant informed the 

respondent  that Claimant was demanding the outstanding payment of US$ 2,387,432.80 

by 4 March 2015. [Cl. Ex.  No.6, p.15]. However, respondent denied that any additional 

purchase price per fan was due. (Cl. Ex.  No.7, p.16). Therefore, the claimant required the 

respondent to pay the price as mentioned in Article 62 of CISG. 

129. In a case between Russian company (Seller) versus German company,  The action was 

brought by the [Seller] against [Buyer], on the basis of an international sales contract of 29 
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December 2001 in connection with non-payment for several consignments of goods 

delivered. [Seller's] claims included recovery of the debt and arbitration fees. On basis of 

the facts of the case the tribunal decided that seller’s claim to recover the basic debt shall 

be granted according to articles 53 and 62 of CISG (Pace law, CISG). 

G. According UNIDROIT Principles, the buyer is under obligation to pay the price 

according to the rate of exchange prevailing when payment is due: 

130. The contract between the parties in respect of choice of law provides that their agreement 

is governed by the UN CISG and for issues not dealt with the CISG the UNIDROIT 

Principles are applicable (Section 20 of Development and Sales agreement). 

131. According to UNIDROIT Principles, if a monetary obligation is expressed in a currency 

other than that of the place for payment, it may be paid by the  obligor in the currency of  

the place for payment.  The payment in the currency of the place for payment is to be made 

according to the applicable  rate of exchange prevailing there when payment is due (Article 

6.1.9). 

132. According to section 20 of choice of law provision in development and sales contract, the 

agreement is governed by the UN CISG and for issues not dealt by the CISG the 

UNIDROIT principles are applicable (Cl. Ex.no. 1). 

133. The seller of crude oil has her business in a country in which the foreign exchange is tightly 

controlled. She sells some crude oil, the payment, as usual in the crude oil industry, was to 

be made in US dollar. The  seller  agreed with the buyer that the buyer  should make down 

payment on the oil to a Swiss bank account in US $. The seller wants to use the down 

payment to pay her supplier. The delayed down payment would constitute a fundamental 

breach (Schlechtriem/Schwenzner commentary, Art. 64 para 5). 

134. In the present case on 1st  August  2010, the parties signed the Development and Sales 

Agreement [Cl. Ex. 2]. Both of the parties agreed in section 4 in the contract to apply a 

flexible price structure to calculate the purchase price. The parties never agreed to apply a 

fixed exchange rate for the clamps. After that it turned out that Respondent  will need the 

same amount of clamps to connect the blades to the shaft of the fans, so both parties agreed 

to regulate a an addendum for the clamps and since the delivery of the fan blades and 

clamps shall be together Mr.Romario suggested to include the addendum into the existing 

contract. 
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135. Article 53 in the CISG mentioned the buyer obligation which is paying the price for the 

goods as required in the contract. If any failure accord the parties agreed to solve it amicably 

between them and that what the seller did [C. Ex. Nos. 5 & 6]. Nevertheless, Claimant 

made several offers to solve this issue out but respondent  rejected them all [R. Ex. No. 3]. 

The most important way of fixing the other obligations of the buyer is by way of contractual 

stipulation. Since these obligations vary from contract to contract, the Convention wisely 

refrained from regulating them [Maskow, p385]. referring to the contractual stipulation of 

the contract the parties agreed on a flexible price structure to be applied for the fan-blades 

and a fixed exchange rate for the clamps. 

136. The Claimant successfully delivered the fan blades and the clamps to Respondent  on 14 

January 2015, [Cl. Ex. No.3, p.12], during that period the US$ has fallen in comparison to 

the Equatorian Denar and the present exchange rate is US$ 1 = EQD 1.79. 

137. The Respondent  accepted the delivery and after inspection confirmed that the swept fan 

blades, model TRF 192-I, and the clamps were in conformity with the contract, [Cl. Ex. 

No.3, p.12]. 

138. Therefore the exchange rate that should be applied is US$ 1 = EQD 1.79 since it was the 

exchange rate when the payment was due according to Article 6.1.9 of the UNIDROIT 

Principles. 

139. According to the terms of contract and application law, the buyer is under obligation to pay 

the price according  to the current exchange rate and not fixed exchange rate. The fixed 

exchange rate is applicable only to the clamps and not to the whole contract. According to 

the words written in addendum, the other term are as per main agreement (Res. Ex. No. 2).  

Further, the letter addressed by Ms Amelia Beinhorn, COO of Claimant to the respondent 

made it that the agreement regarding clamps is acknowledged and accepted the fixed 

exchange rate only for clamps and not for  the whole contract (Res. Ex. No. 4). The 

intention of the claimant made from the beginning made it clear to the respondent that he 

would like to make some profit under any circumstances and for which the 

buyer/respondent also agreed. If the current exchange rate is not paid the claimant would 

suffer huge financial loss  and this was not the intention of signing a contract with 

respondent. 
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III. (b). THE CLAIMANT IS ENTITLED TO THE ADDITIONAL PAYMENTS FROM 

RESPONDENT IN THE AMOUNT OF US$ 102,192.80 FOR THE FEES 

DEDUCTED BY THE CENTRAL BANK OF EQUATORIANA: 

A. The buyer’s obligation to pay the price includes taking such steps and complying 

with such formalities as required under any law and regulations: 

140. The buyer’s obligation to pay the price includes taking such steps and complying with such 

formalities as may be required under the contract or any laws and regulations to enable 

payment to be made (Article 54). If the buyer is not bound to pay the price at any other 

place, he must pay it to the seller at the seller’s  place of business (Article 57). The buyer 

must pay the price as soon as it becomes due without the need for any request or compliance 

with any other  formality by the seller (Article 59). 

141. Article 54 specifies that the buyer’s obligation to pay the contract price extend the 

abstraction of owning the money. The obligation also includes whatever steps and costs 

that are necessary to ensure that the payment is actually made [CLOUT Case no. 142]. 

Absent a contrary agreement, the buyer must bear the costs for measures necessary to 

enable him to pay the price. For example,  if a  government charged a tariff on the export 

of money, the buyer would be responsible for that extra cost (absent contrary agreement) 

as part of the payment of the price [Henry Deeb Gariel,  Fall 2005]. In the present case 

there was no agreement between the parties with regard to levy charged by the bank upon 

payment of money, this expenditure has to be paid by the buyer. 

142. The buyer's obligation to pay the price includes taking such steps and complying with such 

formalities as may be required under the contract or any laws or regulations to enable 

payment to be made. This  reflects the importance of preliminary steps by the buyer that 

are necessary for timely payment of the price, such as arranging for the issuance of a letter 

of credit and applying for governmental authorization to transmit funds to the seller [ 

Honnold, 1, at § 323]. 

143. Article 54 has a double effect. First, unless otherwise provided for in the contract, article 

54 imposes these obligations on the buyer, who must thus bear the costs thereof.[Global 

sales law] Secondly, the steps for which the buyer is responsible under article 54 are 

obligations whose violation permits the seller to resort to the remedies specified in articles 

61 et seq.; they do not merely relate to "conduct in preparing to perform or in performing 
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the contract", as stated in article 71 (1). Thus, failure to perform those steps constitutes a 

breach and not merely an anticipatory breach of contract.[ 30 Journal of Law & Commerce, 

264, Special Issue 2013]. 

144. The obligation to take steps and comply with formalities required to enable payment to be 

made is in all respects comparable to the obligation to pay the price. The buyer violates its 

obligations,  if he gives instructions to its bank to make a transfer does not ensure that 

payment can be effected in convertible currency [Arbitral award No. 123/1992]. 

145. Pursuant to Article 54 of the CISG, the buyer's obligation to pay the price includes taking 

such steps and complying with such formalities as may be required under the contract or 

any laws and regulations to enable payment to be made [Alejandro Osuna-Gonzalez, Fall 

2005]. 

146. The requirements include commercial and administrative requirements. Administrative 

requirements are those where the buyer must comply with something ordered in a statute, 

or with a governmental or administrative ordinance, such as applying for authorization to 

purchase foreign currency or transfer funds abroad. The type of obligation will have an 

effect on the degree of severity on the assumption of the buyer's contractual obligation. 

[Alejandro Osuna-Gonzalez, Fall 2005]. 

147. In a CLOUT Case no. 142 (Russian Arbitration, 1995)], which involves a German seller 

and a Russian buyer. The buyer had received the goods but failed to pay the price, arguing 

that the bank that was responsible for his foreign currency transactions had been unable to 

transfer the amounts to the seller. During the proceedings, it was established that the buyer 

had merely sent instructions to the bank, but had not taken measures to ensure that the 

payment could in fact be made. It was held that the buyer limited his conduct to sending 

instructions to the bank but had not taken measures to ensure that the payment could be 

made. 

148. Therefore, the buyer must pay the levy since the  buyer’s obligation to pay the price 

includes taking such steps and complying with such formalities as required under any law 

and regulations. 
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The Respondent is aware of ML./2010C levy provisions: 

149. In the present case the buyer is aware of ML./2010C Money laundering regulations. It is a 

fact that buyer and seller belong to same parent company. In June 2010 Claimant was sold 

to Claimant’s present parent company, which was then renamed Wright Holding PLC and  

Respondent was sold one month later to SpeedRun, a Private Equity Fund (Claimant 

Statement of facts, para 2). The respondent sold to SpeedRun on 3 August 2010 (Pro. Order 

No. 2, Q. No. 1). 

150. The ML./2010C entered into force on 1st January 2010, however, in December 2009 there 

had been considerable coverage in the Equatorianian press that the government was 

implementing extensive legislation based on the UN Model Provisions on Money 

Laundering, Terrorist Financing, Preventive Measures and Proceeds of Crime. The foreign 

press, including newspapers in Mediterraneo reported that Equatorianian government took 

actions against money laundering (Pro.  Order no. 2. Q. no.  7). 

151. It is very clear from the above facts that the respondent is well aware of levy provisions 

existing in Equatoriania and this  has to bear by the private parties. At the time when 

ML/2010 C entered into force, the respondent belongs to parent company  and this was also 

reported in Mediterraneo. 

152. The claimant learnt on inquiry at the Equatoriana National Bank by Ms Beinhorn revealed 

that the Equatoriana Central Bank had investigated the payment for money laundering as 

per Regulation ML/2010C, an 0.5% levy was deducted as per Section 12 of the Regulation 

(Cl. Ex. No. 8). 

153. The 0.5% levy by the Central Bank of Equatoriana for the examination of its Financial 

Investigation Unit under Section 12 Regulation ML/2010C has to be borne by Respondent. 

The respondent ought to have know the requirement of payment of levy, the simple reason 

is the enforcement of ML/2010 C Regulations published in international media. It is now 

well established that unless the parties have agreed differently, the seller must pay the price 

at the place of buyer and take such steps and complying with such formalities as may be 

required under the contract or any laws and regulations to enable payment to be made. The 

buyer in the present case is reasonably expected to know the charges levied by banks in 

Equatoriana, because to pay the purchase price is the obligation of the buyer. 
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B. Each party shall bear the costs of performance of its obligations: 

154. The question  for consideration in this case is when a payment by funds transfer is to be 

considered as completed, i.e. when the obligor’s  obligation is discharged (Article 6.1.8. of 

UNIDROIT Principles). 

155. According to UNIDROIT Principles each party shall bear the costs of performance of its 

obligations (Article 6.1.11). The performance of obligations often entails costs, which may 

be of different kinds: transportation costs in delivering goods, bank commission in making 

a  monetary transfer, fees to be paid when applying  for a permission, etc. In principles, 

such costs are to be borne by the  performance party (UNIDROIT Principles commentary). 

156. The obligation recognized in UNIDROIT Principles supplements with the obligations of a 

buyer stated in CISG. The buyer’s obligation to pay the price includes taking such steps 

and complying with such formalities as may be required under the contract or any laws and 

regulations to enable payment to be made (Article 54). If the buyer is not bound to pay the 

price at any other place, he must pay it to the seller at the seller’s  place of business (Article 

57). 

157. In view of above statutory obligations it is the obligation of the buyer to take all necessary 

steps in order to comply with formalities as required under relevant law and regulations. 

The ML/2010C,  charging 0.5% levy is a Regulation existing in Equatoriana, therefore, it 

is the obligation of the buyer to take necessary steps to comply with contract, law and 

regulations in order to pay the purchase price. 

158. According to the development and sales agreement the buyer will deposit the purchase 

price in full into the seller’s account at the Equatorianina National Bank, the bank charges 

for the transfer of the amount are to be borne by the buyer [Section 4 (3) of development 

and sales agreement]. 

C. Application of public permission under UNIDROIT Principles: 

159. Where the law of a State requires a public permission affecting the validity of the contract 

or its performance and neither that law nor the  circumstances indicate otherwise, it is the 

party whose performance requires permission shall take the necessary measures (Article 

6.1.14). 
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160. In the present case it is the performance of the buyer to pay the purchase price at the place 

of seller requires to meet the requirement of public law ML/2010C. Therefore, in the 

present case it is the buyer who has to take necessary steps, accordingly pay 0.5% levy on 

money deposited at the place of seller in order to discharge him from the obligations of 

payment of purchase price. 

161. The agreement between the parties is very clear that the buyer  has to bear the charges for 

transfer of purchase price. As the amount was exceeded US $ 2 million, the Financial 

Investigation Unit, and according to section 12 of the Regulation ML/2010C the Financial 

Investigation Unit subtracted a 0.5% levy from every sum of money investigated, deducted 

US$ 102,192.80. In this regard, the seller submits that it is the obligation of the buyer to 

pay any charges related to transfer of money to the account of the seller to pay the whole 

purchase price. 

D. The buyer must meet the public law requirement for the performance of his 

obligations: 

162. The buyer’s  obligation to pay the price includes an implied obligation to take such steps 

as may be required by contract or by law to enable payment to be made (Article 54). 

163. A situation frequently occurring in international trade is one in which the buyer complains 

that the goods do not meet the requirements of public law regulations in the country where 

the goods are intended to be used or sold. Which of the two parties is to bear the risk of 

non-compliance with the relevant regulations? Although there is no absolute uniformity in 

cases on this matter, a position which has been gaining wider international acceptance  is 

the one set out in what has become known as the New Zealand Mussels case.[Djakhongir 

Saidov,   529, 2013]. 

164. In the New Zealand Mussels case, the mussels delivered   by a Swiss seller to a German 

buyer did not comply with a recommendation of the German health authorities as to their 

cadmium content. In this case the German Supreme Court inter alia  held as follows: 

“that buyer could be held liable if the seller had a good reason to know about them, 

such as where the seller had a branch in the buyer's country, had a long-established 

business relationship with the buyer, often previously exported the goods to that 

country, or promoted them in that country.” 
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165. The New Zealand Mussels case suggest that such a “special circumstances” might exist if 

the seller maintained a branch in the buyer’s State, had a long-term business relationship 

with the buyer or regularly exported to or promoted its products in the buyer’s jurisdiction 

(Honnold, page 225). 

166. In Medical Marketing Inernational case, it was held that public  law quality requirement 

sin the buyer’s country (USA) were determinative, since in this instance the seller had 

‘reason to  know’ of their existence. It held that Italian seller of medical equipment liable 

since goods did not comply with American public law.  

167. A seller is responsible for ensuring compliance with regulatory provisions or standards in 

importing country if the seller know or should have known of regulations as a result of 

special circumstances (New Zealand court of appeal, 22 July 2011). 

168. In Rijn Blend case the court held that a CISG seller bound to deliver crude oil condensate 

of reasonable qu564ality. 

169. In ICC Case no. 7197/1992, A Bulgarian buyer purchased goods from a seller in Austria. 

The contract provided for payment by documentary credit to be opened by a certain date. 

The credit was not opened on time, and the seller claimed damages for breach. The tribunal 

held that the buyer had an obligation under Article 54 to take all necessary measures 

required for payment of the price. 

170. With regard to question of whose standard that of the seller’s or  the buyer’s state is relevant 

in order to determine which characteristics the goods must  have in order to be fir for their 

ordinary purpose. While some authors refer to the seller’s state, other writers regard the 

standards in the state of use as controlling issues (Peter Schlechtriem & Ingeborg 

Schwenzer, page 418). 

171. It is clear from the facts that he ML./2010C entered into force on 1st January 2010, 

however, in December 2009 there had been considerable coverage in the Equatorianian 

press and in the foreign press, including newspapers in Mediterraneo (Pro.  Order no. 2. Q. 

no.  7). 

172. Therefore, the buyer could be held liable to meet the public law requirements for his 

performance, since there is a reasonable ground to held that the buyer had the knowledge 

of coming into force of   ML./2010C in Equatoriana.  
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RAYER FOR RELIEF 

 

In regard of the submissions made above, the Claimant (Wright Limited), respectfully 

requests that the Tribunal find:  

1. This tribunal have no power; therefore, it should not order the Claimant to provide security 

for Respondent’s costs? 

2. The Claimant’s claims are admissible, since they have been submitted within the time. 

3. The Claimant is entitled to the additional payments from Respondent in the amount of: 

a. US$ 2,285,240.00 for the blades based on the present exchange rate (US$ 1 = EQD 

1.79);  and  

b. US$ 102,192.80 for the fees deducted by the Central Bank of Equatoriana. 

 

Respectfully submitted on 8 December 2016 by 

 

_____/s/_____      _____/s/_____  

     Ms. Suhaila Khamis             Ms. Fatima Salem   

 

_____/s/_____      _____/s/_____   

Ms. Mariam Saeed Khalfan            Ms. Salma Saeed Mohammed    

 

_____/s/_____      _____/s/_____  

     Ms. Amal Saif Ahmed                   Mr. Fahad Faisal Moosa  

 


