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STATEMENT OF FACTS 

 

1. The parties to this arbitration are Wright Ltd. (“CLAIMANT”) and SantosD KG 

(“RESPONDENT”, collectively “the Parties”).  

2. CLAIMANT is a highly specialized manufacturer of fan-blades for jet engines, 

incorporated in Equatoriana and operating in Equatorianian Dinar (“EQD”) 

3. RESPONDENT is a medium sized manufacturer of jet engines, incorporated in 

Mediterraneo. The Parties were both subsidiaries of Engineering International SA 

(“EISA”), a multinational based in Oceania and active particularly in turbines of all sorts. 

Both EISA and RESPONDENT operate in USD. 

4. On 4 March 2003, the first contract between the parties was concluded. The XRT at the 

time of contracting was applied at the request of EISA in accordance with its tax 

optimization strategy.  

5. The Parties entered into negotiations to “develop” a new fan blade for the next 

generation of RESPONDENT’s high‐spec jet engine. The engine was to be developed for 

use in the newest version of a signature jet of Earhart SP (“EARHART”), a world-wide 

operating aircraft manufacturer. RESPONDENT had been particularly keen on the 

contract with Earhart since it would enable RESPONDENT to showcase its new engine 

via a world renowned aircraft manufacturer. On 1 May 2010, the Parties held a 

negotiation meeting where RESPONDENT requested a max price to serve as a base upon 

which it would calculate its price offer to Earhart at a point when CLAIMANT’s costs 

could only be estimated. Thus, the parties agreed on the basic principles of cooperation 

in order to share the risks of the uncertainty of costs. 

6. On 30 June 2010, the deal of the sale of CLAIMANT to Skymover was concluded and was 

made public. The agreement to sell CLAIMANT was signed on 27 July 2010, the same 

date the Development and Sales Agreement (“DSA”) between the parties was to be 

signed. Consequently, the signing of the DSA was postponed. 

7. On 1 Aug 2010 the parties concluded the DSA which reflected the parties’ agreement in 

the meeting of 1 May. Further, the XRT at the time of contracting was USD1 = 2.00 EQD. 

On 3 Aug 2010 RESPONDENT was sold to Speedrun, its current parent company. And on 

26 Oct 2010, an addendum to the DSA was signed to govern the sale of clamps under a 

different price formula and a fixed XRT. On 14 Jan 2015, CLAIMANT delivered the goods. 
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8. On 15 Jan 2015, RESPONDENT informed CLAIMANT that it had effected the payments. 

On the same day, CLAIMANT replied explaining that the price of the blades was 

calculated based on the wrong XRT due to a mistake in CLAIMANT’s accounting 

department but RESPONDENT did not reply. Ultimately, on 29 Jan 2015, only a part of 

the purchase price was credited to CLAIMANT’s bank account. On 9 Feb 2015, 

CLAIMANT informed RESPONDENT of an additional USD 102,192.80 deficit in the 

purchase price and asked for the payment of the full remainder of the purchase price. 

9. On 10 Feb 2015, RESPONDENT sent an email claiming that the calculation of the price 

was correct and that it did not know why there was an additional deficit. On the same 

day, CLAIMANT approached the Equatoriana National Bank to enquire about the 

additional deficit. 

10. On 12 Feb 2015, The Equatoriana Central Bank informed CLAIMANT that the payment 

was investigated by the FIU of the ECB, thus a levy was deducted from the amount. 

11. During the period of settlement negotiation, CLAIMANT sent an e-mail on 1 April 2016 

requiring the inclusion of its attorney’s fees in the settlement, but to no reply. 

12. On 31 May 2016, CLAIMANT submitted its RFA to the CAM-CCBC. On 1 June 2016, the 

President sent an order informing CLAIMANT that the POA and fees needed an 

amendment. On 7 June 2016, CLAIMANT’s attorney sent a copy of the correct POA and 

a confirmation that the fee has been paid in full. 

13. On 6 Sep 2016, RESPONDENT requested the Tribunal to order CLAIMANT to provide SFC 

that RESPONDENT is likely to incur in this arbitration. 

 

INTRODUCTION 

14. CLAIMANT entered into an Agreement with RESPONDENT to sell fan blades, the parties 

then signed an addendum for the sale of clamps with a fixed XRT governing the 

addendum. CLAIMANT fulfilled its obligations and delivered the goods, then only 

received a part of the purchase price. RESPONDENT refused to pay the outstanding 

amount, thus the Parties entered into settlement negotiations as mandated by the DSA. 

15. RESPONDENT aborted the settlement negotiations without notice, thus CLAIMANT 

proceeded with initiating arbitration proceedings. Subsequently, RESPONDENT 

requested that the dismissal of CLAIMANT’s claims as they were allegedly submitted out 
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of time. Additionally, RESPONDENT requested security for the costs it will incur in the 

current arbitral proceedings. 

16. In the following CLAIMANT will to prove that first, the claims are admissible as they 

were submitted on time (I). Second, the Tribunal does not have the power to order SFC 

and even if it does, it should not do so (II). Last, CLAIMANT will prove is entitlement to 

specific performance of RESPONDENT’s obligation to pay the full purchase price (III). 

 

ARGUMENT 

I. CLAIMANT’S CLAIMS ARE ADMISSIBLE AS THEY WERE SUBMITTED ON TIME 

17.  RESPONDENT requested that the claims be dismissed as they were allegedly submitted 

out of the time limit stipulated in the DSA as 60 days from the failure of negotiations 

[DSA, p.11, sect.21]. CLAIMANT shall prove that the claims are admissible as the date on 

which negotiations failed was not in fact 1 April 2016 (A). Additionally, even if the 

Tribunal wishes to recognize the time of failure of negotiations as 1 April, CLAIMANT will 

prove that the submissions were still within the 60 day limit according to the rules of 

the CAM-CCBC and the DSA (B). Finally, CLAIMANT will show that the ans. to RFA [Ans. 

to RFA, p.25], in which RESPONDENT requested the dismissal of CLAIMANT’s claims, was 

submitted out of the time limit set by the CAM-CCBC and thus should be dismissed (C). 

A. The Date on Which Negotiations were Declared to be Failed is not 1 April Therefore 

the Time Limit in Which CLAIMANT had to Initiate Arbitration Proceedings is not 31 

May  

18. RESPONDENT claims that negotiations failed on 1 April 2016 [Ans. to RFA, p.25, 

para.13], and thus alleged that the deadline for initiating arbitration proceedings was 31 

May. CLAIMANT will prove that this is contradictory to the agreement in the DSA and 

UNCITRAL Conciliation Rules.     

19. Art. 2 (4) of UNCITRAL Conciliation Rules states “if the party initiating conciliation does 

not receive a reply within thirty days from the date on which he sends the invitation, or 

within such other period of time as specified in the invitation, he may elect to treat this 

as a rejection of the invitation to conciliate.”  
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20. Sect. 21 of the DSA, arbitral proceedings had to be initiated “within 60 days after the 

failure of the negotiations” [DSA, p.10, sect.21]. 

21. CLAIMANT did indeed send an e-mail to RESPONDENT on 1 April 2016. However, 

contrary to RESPONDENT’s Legal Evaluation [Ans. to RFA p.25] CLAIMANT’s e-mail left 

negotiations open by stating “should you reconsider your view I am always at your 

disposal and we remain open for any meaningful negotiations” [ER3, p.25, para.3]. 

Furthermore, the e-mail ended with CLAIMANT stating that their lawyer’s costs “must 

be a part of any settlement reached”, thus indicating that CLAIMANT remained open to 

a settlement [ER3, p.25, para 4]. RESPONDENT failed to reply to aforementioned e-mail.  

22. Thus, CLAIMANT requests the Tribunal to not consider that 1 April as the date of failure 

of negotiations, but to instead consider that 30 April is the date of failure in accordance 

with the UNCITRAL conciliation rules. In consequence, the last day of the 60 day limit 

would be 1 July and not 31 May. 

23. In conclusion, both the date on which arbitration proceedings were initiated and the 

date on which the amendments were submitted are to be considered within the time 

limit. 

B. Both the Request for Arbitration and the Amendments to that Request were 

Submitted in Line with the CAM-CCBC Rules and Within the Time Limit 

24. On 31 May, CLAIMANT initiated arbitral proceedings containing errors as CLAIMANT 

only paid part of the initiation fees and submitted a POA signed by its parent company 

[Order of the President, p.19]. Consequently, the President asked CLAIMANT to amend 

those errors within 10 days. Those errors were amended on 7 May [letter to the 

President, p.20] in accordance with the 10 day limit and the CAM-CCBC rules and 

therefore should be admissible. 

25. Even if the Tribunal wishes to recognize the date on which negotiations failed to be 1 

April 2016, the RFA submitted by CLAIMANT was submitted on 31 May 2016 which still 

falls within the 60 day limit. 
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26. Artt. (4.1) and (4.2) CAM-CCBC Rules, state that the party desiring to commence 

arbitration shall enclose “A power of attorney for any lawyers providing for adequate 

representation” and “proof of  payment of the Registration Fee” when notifying the 

CAM-CCBC through its President. Additionally art. 4.21 CAM-CCBC Rules, “The Parties 

can change, modify or amend the claims and causes of action until the date the Terms of 

Reference are signed.” 

27. CLAIMANT sent all the items required by the CAM-CCBC Rules. However, CLAIMANT 

submitted a POA signed by its parent company, and only a part of the fees due to error. 

Therefore CLAIMANT still managed to initiate arbitration on time as non-conformity 

with the rules does not equal to failure of submission, since Art 4.21 CAM-CCBC Rules 

allows amendments to be made to requests for arbitration. 

28. Thus, Arbitration was in fact initiated on 31 May, and what was submitted on 7 May was 

an amendment to the commencement of arbitration and said amendments are 

legitimate and allowed as they were done within 10 days and before the date the Terms 

and Reference were signed which was 22 Aug 2016 [TOR, p.44] and both should be 

admissible.  

C. RESPONDENT’s Request to Dismiss CLAIMANT’s Claims and the Request for Security 

for Costs were Submitted out of the Time Limit Set by the CAM-CCBC and Therefore 

Should be Dismissed 

29. CLAIMANT intends to prove to the Tribunal that it should dismiss abovementioned 

claims as the date on which the Request to dismiss CLAIMANT’s claims was submitted 

out of time, in accordance with CAM-CCBC and UNCITRAL rules (1). Additionally, the 

Tribunal should also dismiss the Request for SFC submitted by RESPONDENT (2). 

1. The Answer to the Request for Arbitration in Which RESPONDENT Requested 

Dismissal of CLAIMANT’s Claims Should be Dismissed 

30. RESPONDENT’s ans. to the RFA was submitted on 24 June [Ans. to RFA, p.23], which was 

a day after the latest day on which it should have been sent.  
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31. Art. 4.3. CAM-CCBC: “The Secretariat of the CAM-CCBC will send a copy of the notice and 

respective documents that support it to the other party, requesting that, within fifteen 

(15) days, it describe in brief any matter that may be the subject of its claim and the 

respective amount...” 

32. Art. 2 (6) of the UNCITRAL Rules states that when calculating a period of time, “period 

shall begin to run on the day following the day when a notice is received...Official 

holidays or non-business days occurring during the running of the period of time are 

included in calculating the period”  

33. The CAM-CCBC sent RESPONDENT a notice for the commencement of arbitral 

proceedings on 8 June, [NCA, p.22] giving RESPONDENT 15 days to send the Ans. to RFA. 

Thus, making 23 June the last day to submit the ans. To the RFA in accordance with Art 

2 (6) of the UNCITRAL Rules. RESPONDENT however failed to do so, as it only sent its 

ans. to the RFA on 24 June [Ans. to RFA, p.23]. 

34. Contrary to CLAIMANT’s situation, RESPONDENT did not conform with the time limit in 

its submission of the actual ans. to the RFA and not any amendments to it. In addition, 

there is no vagueness regarding when the time limit expires. 

35. In consequence, RESPONDENT’s failure to submit was a direct breach of Art 4.3. 

Therefore, RESPONDENT's request for dismissal was submitted out of time and should 

be dismissed. 

2. The Request for Security for Costs was also Submitted Out of Time and Should Also 

be Dismissed 

36. The last date on which the request for SFC had to be submitted is 22 Aug 2016 as that is 

the date on which the TOR were signed. [TOR, p.44]. However the actual date on which 

the request for SFC was submitted is 6 Sept 2016. 

37. Art. 4.21 of the CAM-CCBC allows RESPONDENT to amend its requests up to 22 Aug 

2016, but the moment the TOR are signed the subject matter of the arbitration is fixed, 

thus the parties as well as the arbitrators are bound to the limits of the subject matter 
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decided. Therefore, the Tribunal should dismiss the request for SFC as it was submitted 

out of time. [CCBC Commentary, p. 111]  

38. If the Tribunal does not comply with the provisions defined by the parties when the TOR 

are signed, or takes action in defiance of the TOR, the parties may challenge its award. 

For that reason, the Tribunal should dismiss the request for SFC as it was submitted 

after the TOR was signed, and it is therefore out of its jurisdiction. The only way the 

Tribunal can accept such request is if SFC was an interim measure, however CLAIMANT 

will prove that it is not.   

II. THE TRIBUNAL DOES NOT HAVE THE POWER TO ORDER SECURITY FOR COSTS AND 

EVEN IF IT DOES IT SHOULD NOT ORDER SUCH SECURITY 

39. RESPONDENT did not mention anything regarding CLAIMANT’s financial status in the 

ans. to RFA. Subsequently, after the arbitral proceedings had already commenced, 

RESPONDENT made the allegation that CLAIMANT’s financial position had changed 

unexpectedly resulting in the need for SFC [Request for SFC, p. 46, para.3]. Additionally, 

RESPONDENT argued further relying on the alleged failure of CLAIMANT to comply with 

an arbitral award ruled against its favor [Request for SFC, p.64, para.2]. CLAIMANT will 

prove that those allegations lack factual and legal basis, and any possible lack of funds 

suffered by CLAIMANT would be due to RESPONDENT’s outstanding payment of the 

remainder of the full purchase price [ER 3, p.29].  

40. Consequently, CLAIMANT will prove that first, the Tribunal does not have the power to 

order SFC as they are not interim measures (A). Second, if the Tribunal has the power to 

order them, then it should not (B). Third, RESPONDENT can enforce the award according 

to the NYC (C).  

A. The Tribunal Does not Have the Power to Order Security for Costs  

41. In the following, CLAIMANT will prove that SFC requested by RESPONDENT are not 

interim measures, as requesting interim measures requires specific circumstances to be 

available. According to the UNCITRAL Model Law, AAA IDR procedures, and the ICC 

rules, the subject matter of the dispute and the interim measure should be related (i). 
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Additionally, if a party wants to secure its costs it should order security in connection 

with the interim measure order (ii). 

i. Interim Measures Must be Related to the Subject Matter of the Dispute 

42. The Parties’ main reason behind this arbitration is the mistake made in the invoices sent 

to RESPONDENT, regarding the applicable XRT for the price of the blades.  

43. Pursuant to the AAA IDR procedures art. 21 para. 1 mentioned that “...the tribunal may 

take whatever interim measures it deems necessary, including injunctive relief and 

measures for the protection or conservation of property.” Further, one court refused to 

enforce a Tribunal’s interim measure award as the arbitration was concerned with 

claims of breach of contract and the request for interim measures were requested on 

assets that were not the subject matter of the case, but rather property not concerned 

with the parties’ contract. Furthermore, art. 21 stated that the interim measure should 

be ordered for the protection of properties included in the subject matter of the 

dispute. [Charles Construction v. Derderian]. 

44. Accordingly, the Tribunal does not have power to order SFC, as RESPONDENT is 

requesting it for the costs which it will incur in these proceedings and RESPONDENT 

request has not met the condition provided by AAA IDR procedures of being in relation 

to the subject matter of this case, as arbitration costs are not the subject matter. 

ii. Security for Costs Should be Ordered in Connection with an Interim Measure 

45. The Parties agreed “that the final decision for costs may be reserved for a separate 

award” [PO1, p.52, para.4].  

46. In the UNCITRAL Model Law chapter IV sect.3 art. (17.e) : “The arbitral tribunal may 

require the party requesting an interim measure to provide appropriate security in 

connection with the measure.” Also, the ICC rules art. 28 stipulated that, “The arbitral 

tribunal may make the granting of any such measure subject to appropriate security 

being furnished by the requesting party.” In addition, the AAA IDR procedures art. 21, 

para. 2 stated, “Such interim measures may take the form of an interim award, and the 

tribunal may require security for the costs of such measures.”  
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47. According to [PO1, p.52, para. 4], the Parties agreed that the final decision for costs may 

be reserved for a separate award. Thus, the Tribunal’s power to order SFC is limited to 

when the security is in connection with an interim measure. Consequently, since 

CLAIMANT has not requested an interim measure, no security should be ordered 

against it. 

48. The UNCITRAL Model Law Digest [p.91] stated that “There is no case law reported on 

sect. 3 of chapter IV A.”, however the UNCITRAL WG report A/CN.9/547, para. 94 

provides that “It was pointed out that the term “in connection with” should be 

interpreted in a narrow manner to ensure that the fate of the interim measure was 

linked to the provision of security.” This indicates that the interim measures and the 

security for these interim measures are linked and could not be ordered separately, and 

“...the security required could cover not only the direct costs of imposing the measure 

itself but also consequential damages to the affected party resulting from imposition of 

the measure against that party” [Holtzmann/Neuhaus, p.177]. 

49. Moreover, the request for SFC has not fulfilled the proper procedure of being ordered in 

connection with an interim measure. Thus, if any SFC is granted, it should be in favor of 

CLAIMANT, since it must be secured in the case that RESPONDENT’s request was 

considered an interim measure. 

50. In conclusion, the Tribunal does not have the power to order SFC as its power is limited 

to ordering SFC against an interim measure. 

B. Even if the Tribunal Wishes to Consider the Request for Security for Costs as an 

Interim Measure it Should not Grant it 

51. In the following CLAIMANT will prove that the Tribunal should reject the SFC request, as 

interim measures should balance between the Parties’ concerns (i). Additionally, there 

should not be any prejudgments to the merits (ii), and RESPONDENT was aware of the 

financial situation of CLAIMANT (iii). 
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i. An Interim Measure Should Balance Between the Parties’ Concerns 

52. RESPONDENT’s concern in this case is to guarantee compensation for the legal costs it 

will incur should the Tribunal’s award be in its favor, and CLAIMANT’s concern is to not 

have an interim measure granted against its favor, specifically since it is not necessary in 

this case as CLAIMANT’s chairman already mentioned that CLAIMANT is willing to pay 

the arbitration costs in the case the award was rendered in favor of RESPONDENT [PO1, 

p.52, para.3]. 

53. According to art 12.8 CAM-CCBC “After the Terms of reference are signed, the 

Secretariat of the CAM-CCBC will be able to request that the parties make advance 

payment of the estimated expenses for the proceedings to establish an expense fund.” 

The expense funds are paid by both parties in advance of the expenses that are 

necessary during the course of arbitration, and they are not for the services rendered by 

the center, they are “reimbursement of costs incurred to hire and pay third party service 

(and products) suppliers” [Timm, p.194]. 

54. Furthermore, according to art. 18 of the UNCITRAL Model Law “The parties shall be 

treated with equality and each party shall be given a full opportunity of presenting his 

case”, equal treatment is the most basic principle in the Int’l Arb. and it is considered 

the “the heart of the law's regulation of arbitral proceedings” [HOLTZMANN/ NEUHAUS, 

p. 550]. Treating the parties equally requires stratifying almost the same standards to all 

the parties and their representatives [UNCITRAL 2012 Digest on Model Law, p.97, para. 

5]. 

55. Therefore, if the Tribunal orders CLAIMANT to provide SFC then the latter will endure 

the costs unilaterally and this endangers the “equal treatment” principle. The order for 

SFC against CLAIMANT will also contravene with the CAM-CCBC rules. Thus, the Parties 

should share the advanced costs in the beginning of the proceedings, without making 

one party pay security without the other. 

ii. Granting Such Interim Measure in This Case Would Lead to Prejudgments 

56. RESPONDENT claims that CLAIMANT’s financial problems will be a reason for CLAIMANT 

not to be able to comply with the award, in case the award is in favor of RESPONDENT. 
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Also, RESPONDENT assumed that the award will be in its favor and thus CLAIMANT will 

have to bear the costs of the arbitration pursuant to Art. 10.4.1 CAM-CCBC [Request for 

SFC, p.46, para.2]. 

57. Art. 17 A (para. 1/b) UNCITRAL Model Law states that “There is a reasonable possibility 

that the requesting party will succeed on the merits of the claim. The determination on 

this possibility shall not affect the discretion of the arbitral tribunal in making any 

subsequent determination”. In other words, there may be some concerns about the 

tribunal’s prejudgments on the merits of the dispute when granting such interim 

measure. Thus, the “possibility shall not affect the discretion of the arbitral tribunal…” 

that the Tribunal should not order SFC depending on the facts they have now and 

before declaring the final award [Ziyaeva/Laird/Sabahi/ Whitesell, p. 43; UNCITRAL WG 

II A/CN.9/589, para. 39-42]. 

58. The ICSID convention and rules protects the requesting party’s right to reimbursement 

of costs, however, artt. 39(1), 47 of the ICSID convention stated that the Tribunal only 

has the power to reimburse either party under special circumstances. 

59. Moreover, in some situations, granting interim measures may lead to a Tribunal’s 

prejudgment. One Tribunal refused RESPONDENT’s request for SFC because its 

entitlement to an award was based on speculation “On Oct 28, 1999, the Tribunal issued 

Procedural Order No. 2, addressing Spain’s request for provisional measures. The 

Tribunal, pointing out that the recommendation of provisional measures seeking to 

protect mere expectations of success on the side of RESPONDENT would amount to a 

prejudgment of CLAIMANT’s case, unanimously dismissed Spain’s request.” [Maffezini v. 

Kingdom of Spain] 

60. When RESPONDENT requested SFC, it had no legal proof that the Tribunal will reject 

CLAIMANT’s claims, so its request was based on speculations. RESPONDENT based the 

aforementioned speculation on the Carioca Business News [Request for SFC, p.46, 

para.3].The news article stated that CLAIMANT did not comply with the payment order 

to one of the suppliers which raises concerns regarding CLAIMANT’s financial situation 

[ER 6, p.47].  
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61. Therefore, granting such a measure would lead to prejudgments of the merits according 

to the UNCITRAL and the ICSID rules. 

iii. RESPONDENT was Aware of CLAIMANT’s Financial Situation as They were on Public 

Record 

62. RESPONDENT has doubts regarding CLAIMANT’s ability to comply with any possible 

future awards, as CLAIMANT did not inform it about the award given by the arbitral 

Tribunal in the case between CLAIMANT and the government of Xanadu, as the Tribunal 

granted CLAIMANT a compensation well below what it had expected and below what it 

informed RESPONDENT [Request for SFC, p.46, para 4]. 

63. The CIArb guideline, Applications for Security for Costs, stated that “if the solvency of a 

party was questionable at the inception of the relationship between the parties, 

arbitrators may consider that the inability to pay is no reason to order security as such a 

risk was a consequential effect of doing business with that party” [CIArb guideline, Art. 

3, P.7, para. B; Westacre v. Jugoimport]. 

64. Also, in the same guideline when commenting on art. 4 .1 “Before making an order 

requiring a party to provide security for costs, arbitrators should consider and be 

satisfied that, in light of all of the surrounding circumstances, it would be fair to make an 

order Applications for security for costs requiring one party to provide security for costs 

of the other party” the guideline explained that the arbitrators should take into 

consideration the conduct of the requesting party before and during the course of 

arbitration. 

65. If an order for SFC is based on financial problems then the Tribunal must specify 

whether the financial problems occurred from insolvency or problems with liquidity. As 

insolvency means that the party completely lacks financial means, thus in the case of 

insolvency it is reasonable to order a SFC for arbitration. On the other hand, in the case 

of lack of liquidity then there will be insufficient ground in order to grant SFC, as this 

kind of problems is expected in the commercial field. 

66. In this case, CLAIMANT had some problems with liquidity because of the development 

of new fan blades [EC 9, p.50], but that does not mean that it is insolvent, as it is shown 
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in CLAIMANT’s audited accounts that it has USD 42.757.950,00 as “total assets” [PO2, 

p.59, para. 28]. 

67. RESPONDENT admitted that it knew about CLAIMANT’s arbitration proceedings with the 

government of Xanadu and as it said “while they were negotiating CLAIMANT created 

the impression that an award….” [p. 46, para. 4], so this assures that CLAIMANT’s 

liquidity was clear for RESPONDENT before signing the DSA and RESPONDENT did not 

look at CLAIMANT’s accounts which were publicly available before the request for the 

SFC [PO2, p.58, para.28]. In addition, if CLAIMANT were to have any difficulties paying 

for this arbitration, it would be because of RESPONDENT not paying the full amount for 

the fan blades [C9, p.50]. Thus, it would not be fair for RESPONDENT to request SFC for 

the current arbitral proceedings when RESPONDENT’s lack of paying the full price 

affects CLAIMANT’s liquidity. 

68. In conclusion, it is not fair for the Tribunal to order CLAIMANT to pay SFC because of the 

reasons and the circumstances mentioned above. 

C. The New York Convention Guarantees the Enforcement of the Final Award Even if 

CLAIMANT does not Comply With it 

69. Equatoriana and Danubia are contracting states of the NYC [PO2, p.60, para.35], so even 

if RESPONDENT is concerned that CLAIMANT will not comply with the final award 

[Request for SFC, p.46, para. 2], a court can enforce the award, should it be given in 

favor of RESPONDENT, using the NYC.  

70. Art. III of the NYC was clear and unambiguous in stating that “Each Contracting State 

shall recognize arbitral awards as binding and enforce them in accordance with the rules 

of procedure of the territory where the award is relied upon…”, furthermore, this art. 

contains “…the basic provision that Contracting States shall recognize arbitral awards as 

binding, thus solidifying the Convention's “pro-enforcement bias” “ [Börner, P.116]. 

71. Also, art. V(2/b) of the convention stated that “Recognition and enforcement of an 

arbitral award may also be refused if the competent authority in the country where 

recognition and enforcement is sought finds that: (b) The recognition or enforcement of 

the award would be contrary to the public policy of that country”, and according to the 
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NYC 1985 guide “As with substantive public policy, applications to refuse recognition and 

enforcement on the basis of procedural public policy have rarely been successful.” The 

Canadian courts have refused the recognition and enforcement of the award as the 

tribunal granted a remedy not requested by the parties, which was considered by the 

court that it is a violation of the public policy [Dreyfus S.A.S v. Tusculum B.V]. 

72. In conclusion, the Tribunal should not order SFC. Rather, RESPONDENT can request the 

enforcement of the award in the event where it is in its favor. 

III. CLAIMANT IS ENTITLED TO SPECIFIC PERFORMANCE OF RESPONDENT’S 

OBLIGATION TO PAY THE PRICE 

73. The payments made were not sufficient to fulfill RESPONDENT’s obligation to pay the 

purchase price under the DSA. According to art. 62 CISG, CLAIMANT may require 

RESPONDENT to perform its obligations, specifically the obligation to pay the price set 

out in art. 53. 

74. In the case at hand, CLAIMANT will show the Tribunal that the payments made did not 

amount to the full price for two reasons.  

75. First, CLAIMANT will prove that RESPONDENT bears the fees deducted by the ECB 

(“levy”) resulting in a USD 102,192.80 deficit in the price (A). Second, CLAIMANT will 

prove that the price should be calculated using the XRT at the time of performance of 

the DSA resulting in an additional USD 2,285,240.00 deficit (B). 

A. CLAIMANT is Entitled to the Deficit in the Price Created by the Levy Deducted by 

the ECB in the Amount of USD 102,192.80 from RESPONDENT 

76. After the conclusion of the DSA the parties agreed upon a set of clear provisions that 

entailed obligations on both parties as sellers and buyers [CE 2, pp.9,10]. One important 

obligation residing upon RESPONDENT was to deposit the purchase price in full into 

CLAIMANT’s bank account. In addition, RESPONDENT was obligated to bear the levy that 

came along with the payment of the purchase price. After RESPONDENT transferred the 

payment, the ECB subtracted a 0.5% levy under the regulation which investigates the 

money if the transfer exceeds USD million [CE 8, p.17]. Only after the ECB clears the 
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amount, the payments becomes effected into CLAIMANT’s bank account [PO2, p.56, 

para.10] 

77. Nevertheless, RESPONDENT has failed to comply with these obligations after effecting 

only part of the price and disregarding the levy subtracted by the ECB [CE 5, p.14]. After 

CLAIMANT’s efforts in obtaining the price in full, RESPONDENT stood by its position and 

refrained from satisfying the provisions in the DSA [CE 7, p.16] [Ans. to RFA, p.26].  

78. In order to prove CLAIMANT’s entitlement to the remainder of the price from 

RESPONDENT including the levy, CLAIMANT shall prove that. CLAIMANT is entitled to 

the remainder of the price from RESPONDENT (1). RESPONDENT is obligated to fulfill its 

contractual obligations and bear the levy (2). RESPONDENT cannot argue that 

CLAIMANT should bear the levy based on the estoppel principle (3). 

1. CLAIMANT is Entitled to the Remainder of the Full Purchase Price from 

RESPONDENT 

79. In the DSA, it was agreed that RESPONDENT will deposit the full purchase price into 

CLAIMANT’s bank account at the ENB [DSA, p.10, sec.4.3]. Consequently, CLAIMANT will 

prove how RESPONDENT’s obligation to deposit the full purchase price under the DSA 

was not fulfilled (a). CLAIMANT will then proceed to prove that RESPODNENT is 

obligated to comply with responsibilities arising from artt. 53 and 57 CISG (b). 

a. RESPONDENT is Required to Deposit the Purchase Price in Full to CLAIMANT’s Bank 

Account.  

80. RESPONDENT did not deposit the purchase price in full into CLAIMANT’s bank account. 

Therefore CLAIMANT is entitled to the reimbursement of the deficit that the levy 

instilled on the purchase price despite of RESPONDENT’s claims that its responsibility 

has been discharged.  

81.  Art. 53 CISG governs the buyer’s fundamental obligation. Pursuant to art. 53 CISG, “The 

buyer must pay the price for the goods and take delivery of them as required by the 

contract and this Convention.” The explicit wording of the art. provides that “the buyer 

must pay the price either as fixed in the contract or as determined according to 
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contractual terms” [Schlechtriem]. There is no distinction between the primary 

obligations and the auxiliary obligations on behalf of the buyer as art. 53 CISG is 

concerned [Fritz Enderlein, Dietrich Maskow]. 

82. As agreed by the Parties, RESPONDENT was obligated to deposit the price in full into 

CLAIMANT’s bank account [DSA, p.10, sect. 4.3]. However, after RESPONDENT effected 

the payment, CLAIMANT noticed that the amount was not deposited in full into its bank 

account and demanded the remainder of the price which constituted the levy deducted 

from the ECB [CE5, p.14].  

83. Consequently, RESPONDENT should comply with the DSA in addition to art. 53 CISG and 

fulfill its contractual obligations as a buyer by bearing the levy. 

b. The Place of Payment as Agreed upon in the DSA Entails Consequences on 

RESPONDENT as a Buyer  

84. RESPONDENT argued that CLAIMANT should bear the levy arising from circumstances 

which are much more associated with CLAIMANT than with RESPONDENT [Ans to RFA, 

p.26, para.18]. Notwithstanding the inapplicable reasoning, RESPONDENT is responsible 

for bearing the levy in light of the circumstances that rise from having CLAIMANT’s place 

of business and bank account as the place of payment. 

85. Pursuant to art. 57, “(1) If the buyer is not bound to pay the price at any other particular 

place, he must pay it to the seller: (a) at the seller's place of business…”. In the event 

where the buyer fulfills his payment obligations by depositing the purchase price at the 

seller’s bank account, the bank would be considered a third party. Meaning that, the 

buyer is responsible for the payment until the payment reaches the bank used by the 

seller and cannot be exempted under art. 79 B CISG. Art. 57 CISG “entails consequences 

for the buyer. One consequence is, he must take all measures and go through all the 

formalities at a commercial level and vis-à-vis the authorities so that the payment can 

be made at the place of payment, i.e. exceptionally also the fulfilment of formalities in 

the seller's country (Article 54). In addition, he must bear the cost of the payment 

procedure up to this place.” [Fritz Enderlein, Dietrich Maskow].  
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86. In the DSA, RESPONDENT was obligated as a buyer to deposit the price in full into 

CLAIMANT’s bank account [DSA, p.10, sect.4.3]. After RESPONDENT transferred the 

payment, the FIU which is a subdivision of the ECB [PO2, p. 56, para.10] investigated the 

payment transferred by RESPONDENT to CLAIMANT under sect. 5 Regulation ML/2010C 

and accordingly, subtracted a 0.5% levy from the sum of money investigated [CE8, p.17]. 

In accordance with sect. 5 Regulation ML/2010C, the investigation may take up to three 

weeks and only after a clearance for the transfer is given will the amount be credited to 

the relevant bank account [PO2, p.56, para. 10]. Consequently, the levy that was 

deducted from the price before reaching CLAIMANT’s account should be borne by 

RESPONDENT. Moreover, RESPONDENT must comply with the two consequences 

entailed in art. 57 CISG. First, RESPONDENT must take all the measures and go through 

all the formalities on an administrative level so that payment can be made at 

CLAIMANT’s bank account successfully. Second, RESPONDENT must bear the cost of the 

payment procedure until the payment reaches the seller’s bank account. 

87. To conclude, RESPONDENT is obligated to fulfill its payment obligations under the DSA 

by depositing the price in full into CLAIMANT’s bank account and not the ECB, and that 

requires it to bear the levy. 

2. RESPONDENT is Obligated to Bear the Costs of the Levy to Fulfill its Contractual 

Obligations Under the DSA 

88. The DSA obligates RESPONDENT to bear the bank charges for the transfer of the amount 

of the price despite the fact that it is a public law requirement. The bank charges refer 

to art. 54 CISG which requires RESPONDENT to comply with formalities that are 

necessary for the payment to be made. CLAIMANT will prove that the levy is a formality 

under art. 54 and thus must be borne by RESPONDENT (a). Subsequently, CLAIMANT 

will prove that RESPONDENT’ argument by analogy to art. 35B CISG is invalid (b). Finally, 

CLAIMANT will prove that RESPONDENT is responsible to bear the levy under the 

UNIDROIT (c). 
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a. The Levy is Considered a Formality Which Enables Payment to be Made Under Art. 

54 CISG 

89. RESPONDENT refrained from bearing the levy as agreed upon in the DSA by arguing that 

the 0.5% levy is not part of the ordinary bank charges for payments, thus, should be 

borne by CLAIMANT [Ans. to RFA, p.26, para.18]. Nevertheless, RESPONDENT cannot 

rely on this argument.  

90.  Pursuant to art. 54 CISG, the buyer is not merely obligated to pay the price, but also the 

buyer is obligated to “taking such steps and complying with such formalities as may be 

required under the contract or any laws and regulations to enable payment to be made.” 

Art. 54 highlights the actions the buyer must comply with prior to payment of the price 

as agreed upon in the contract or any laws and regulations [International Sales Law]. 

Art. 54 obligates the buyer to comply with both commercial and administrative 

requirements [Alejandro Osuna-González]. Administrative requirements are 

governmental or administrative regulations the buyer must comply with to enable the 

payment to be made [CISG-online Case No. 36] “Such formalities that are required by 

laws and regulations” unarguably include foreign trade regulations that are necessary 

for that payment to be made [Fritz Enderlein, Dietrich Maskow]. Following the wording 

of art. 54, the buyer is obligated to comply with the formalities of a foreign i.e., the 

seller's country when that is the place of payment [Fritz Enderlein, Dietrich Maskow]. 

Case law proves that art. 54 CISG requires the buyer to take all measures possible for 

the payment to be made [CISG-online Case No. 207]. Therefore, “if a government 

charged a tariff on the export of money, the buyer would be responsible for that extra 

cost (absent a contrary agreement) as part of the payment of the price” [Henry Deeb 

Gabriel]. 

91. According to the laws of Equatoriana, if a transfer of payment exceeds USD 2 million, 

the FIU under sect. 5 Regulation ML/2010C investigates the payment in regard to 

money laundering. After the investigation, the ECB deducts a 0.5% levy from every sum 

of money investigated before the payment becomes effected into the bank account of 

the receiver [CE 8, p.17;PO2, p.56, para 10]. The levy falls within the scope of art. 54 

CISG as it is an administrative requirement for the payment to be made. First, it is an 
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administrative requirement since it is imposed by the ECB. Second, it enables the 

payment to be made since the payment cannot be effected without the investigation. 

Finally, the levy falls under art. 54 in which RESPONDENT has to bear since it is a 

formality in the place of payment i.e. CLAIMANT’s place of business. 

92. To conclude, the levy represents an administrative formality under art. 54 CISG. 

Therefore, in order to enable the payment of the price to be made and to satisfy the 

obligations in the DSA, RESPONDENT has to bear the levy.  

b. RESPONDENT’s Analogy Between Artt. 35B and 54 CSIG is Invalid  

93. After failing to comply with the DSA and art. 54 of the CISG, RESPONDENT stood by its 

position by creating an invalid analogy between Artt. 35B and 54 CISG. In accordance 

with RESPONDENT, the levy is based on a very specific public law regulation where 

CLAIMANT has its place of business and that no comparable rule exists in Mediterraneo 

[Ans to RFA, p.26, para18]. RESPONDENT’s analogy in this situation is invalid. 

94. In one case, a Swiss seller sued a German buyer who refused to pay the purchase price 

of mussels after the buyer found that the mussels contained a quantity of cadmium that 

was greater than the advised cadmium level in accordance with a GHA and did not 

conform with art 35B of the CISG. The trial court ruled in favor of the seller, the buyer 

appealed and his appeal was unsuccessful. The court of appeal explained that art 35B 

CISG does not apply to the case since the level of cadmium according to the GHA does 

not have a “legally binding character but only an administratively guiding character”. 

Therefore, the public law provisions of the buyer’s country have no effect on the 

contract [Mussels Case]. Moreover, the court ruling in the Mussels case, tackled the 

situation of public law requirements concerning art. 35B CISG and conformity of the 

goods. This means that the issue of public law requirements was only limited in the 

application of art. 35B CISG and not the performance of payment obligations [Silvia 

Ferreri].  

95. Contrary to the Mussels case, the investigation carried out by the FIU is not of an 

administratively guiding character where parties may choose to opt out of. The 

investigation is legally binding to all payments transferred that exceed the amount of 
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USD 2 million. Only after a clearance for the transfer is given by the FIU will the amount 

be credited to CLAIMANT’s bank account [PO2, p.56, para 10] 

96. In conclusion, the analogy made by RESPONDENT between artt. 35B and 54 CISG is 

invalid in this situation considering the vast difference between both artt. since art. 35B 

tackles conformity of the goods where the mussels case is only limited to public law 

requirements relating to conformity of the goods and art.54 tackles the formalities the 

buyer must undertake to enable payment to be made. 

c. The UNIDROIT Principles Support CLAIMANT’s Right to Recover the Levy  

97. RESPONDENT alleges that CLAIMANT should bear the levy since it is much more 

associated with CLAIMANT than with RESPONDENT [Ans to RFA, p.26, para18]. 

However, the levy is RESPONDENT’s responsibility and is associated with RESPONDENT 

rather than CLAIMANT. 

98. In accordance with art. 7B CISG, “Questions concerning matters governed by this 

Convention which are not expressly settled in it are to be settled in conformity with the 

general principles on which it is based ...” in the event a question rises that the CISG 

does not provide an explicit answer to, parties may resort to the CISG principles in order 

to “fill the gaps” within the CISG. [Uncitral Commentary on Article 7]. 

99. Since art. 57 CISG keeps the buyer responsible until the payment reaches the bank 

account of the seller in regards to the payment of the price, art. 6.8.1 (2) UNIDROIT 

could be used to support the seller’s point of view in claiming this right. Art. 6.1.8 (2) 

UNIDROIT expressly handles the situation of payment by funds transfer “In case of 

payment by a transfer the obligation of the obligor is discharged when the transfer to 

the obligee’s financial institution becomes effective.” this art. points out the time the 

obligor’s obligation ends in an event where payment between parties is done through a 

financial institution. It is understood from art 6.1.8 (2) that “payment will be effective 

when the transfer to the obligee’s financial institution becomes effective...the precise 

moment at which payment to the obligee’s financial institution can be considered as 

being effective will depend on banking practices in the case concerned. ” [UNIDROIT 

Commentary on Art 6.1.8 (2), p. 193; Unilex Case 99/2012]. 
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100. The FIU of the ECB investigates the payment transferred and accordingly subtracts a 

0.5% levy of every sum of money investigated before it reaches the account of 

CLAIMANT to ensure that the payment transferred does not violate the money 

laundering regulations of Equatoriana [CE8, p.17;PO2, p.56, para 10]. Despite 

RESPONDENT’s efforts in effecting the payment to CLAIMANT [CE 7, p.16], RESPONDENT 

is responsible for the levy since the levy was subtracted before the payment reached 

the account of CLAIMANT. 

101. In conclusion, RESPONDENT’s responsibility of bearing the levy is a requirement under 

the CISG and the UNIDROIT. Both laws have been chosen by CLAIMANT and 

RESPONDENT to govern their contractual relationship within the Development and Sales 

Agreement. 

3.   RESPONDENT cannot Argue that CLAIMANT Should Bear the Levy Based on the 

Estoppel Principle 

102. RESPONDENT refrained from bearing the levy where it argued that CLAIMANT ought to 

have known about the levy since it paid the levy with two other aircraft manufacturers 

[Ans. to RFA, p.26, para 19; PO2, p. 55-56, p.8-9]. Notwithstanding the above, 

RESPONDENT cannot rely on this allegation since the requirements of the estoppel 

principle and more specifically promissory estoppel RESPONDENT is implicitly implying 

was not fulfilled. Moreover, CLAIMANT’s past practice with other aircraft manufacturers 

cannot supersede the explicit wording of the DSA. 

103. Pursuant to the UNIDROIT, the inconsistent behavior i.e. “estoppel” a party may 

demonstrate is prohibited [UNIDROIT, p. 22, para 1.8]. One arbitral tribunal solved a 

dispute between an Austrian seller and a German buyer where the buyer refused to pay 

the purchase price after defects were detected. The arbitral tribunal found that the 

behavior of the Austrian seller led the German buyer to believe that the Austrian seller 

will not use his defense in regards to the matter as the Austrian seller “had continued to 

ask the buyer information on the status of the complaints and had pursued negotiations 

with a view to reach a settlement agreement”. The arbitral tribunal resorted to the 

estoppel principle and “estopped” the seller from exercising his contractual right [CISG-

online Case No.120].  
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104. By referring to the Geneva Pharmaceuticals case, the court, ruled in favor of the plaintiff 

and obligated the defendant to fulfill its contractual obligations by resorting to 

promissory estoppel. the court explained, a claim for promissory estoppel requires four 

requirements, first, a clear and definite promise, second, the promise is made with the 

expectation that the promisee will rely on it, third, the promisee in fact reasonably 

relied on the promise; and finally the promisee suffered a definite and substantial 

detriment as a result of the reliance [Geneva Pharmaceuticals case]. 

105. The requirements for promissory estoppel were not present between CLAIMANT and 

RESPONDENT. RESPONDENT cannot be exempted from bearing the levy under estoppel 

since CLAIMANT did not promise nor behaved in an inconsistent manner which could 

have led RESPONDENT into assuming that the levy does not fall under RESPONDENT’s 

obligations as a buyer. In the two instances where CLAIMANT bore the levy with other 

buyers [Ans. to RFA, p.26, para. 19], the contracts did not include any rule to which 

party had to bear the bank charges [PO2, p. 55,56, para. 8,9]. In contrast, the DSA 

explicitly mentioned that the bank charges are to be borne by RESPONDENT [CE 2, p.10, 

sec.4.3]. RESPONDENT only enquired about the two instances after the initiation of the 

arbitration proceedings and not when RESPONDENT breached its obligation of bearing 

the levy [Ans. to RFA, p.26, para. 19].  

106. Consequently, CLAIMANT’s behavior was in consistency with the DSA. It was not implied 

by CLAIMANT that RESPONDENT is exempted from bearing the levy. Finally, past 

practice of CLAIMANT which is not identical to the case between CLAIMANT and 

RESPONDENT cannot change the explicit wording of the provisions in the DSA.  

107. To Conclude, RESPONDENT cannot resort to the estoppel principle in this situation since 

it has not been fulfilled. This entitles CLAIMANT to the levy. 

B. CLAIMANT is Entitled to the Remainder of the Full Purchase Price from 

RESPONDENT in the Amount of USD 2,285,240.00 for the Price of Blades Calculated 

Using the Present Exchange Rate 

108. In calculating the price of the blades, CLAIMANT’s accountant Mr. Lee applied the 

wrong XRT as he was asked to prepare the invoices on his last working day before his 
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holiday, even though he had no knowledge of the transaction and was under 

considerable time pressure [CE4, p.13]. RESPONDENT immediately paid the wrong 

amount as shown in the invoice it received. When CLAIMANT explained the mistake to 

RESPONDENT and requested payment of the remainder of the full purchase price, 

RESPONDENT claimed the parties had agreed on a fixed XRT [CE7, p.16].  

109. In its RFA, CLAIMANT argued that such an allegation contradicts with the objectives of 

the price structure formula incorporated in the DSA. In its Ans. to RFA, RESPONDENT did 

not contest those objectives, but argued that fixing the rate for the blades was an 

implicit agreement. RESPONDENT additionally argued that the fixed XRT provision 

provided in the addendum is applicable to both the clamps and the blades. 

110. In the following, CLAIMANT will first show the Tribunal that such an allegation 

contradicts with the uncontested intent of the parties to share the risks of the 

uncertainty of costs of the blades (1). Subsequently, CLAIMANT will show that 

RESPONDENT failed to prove an implicit agreement (2). And last, CLAIMANT will show 

that the fixed XRT provision in the addendum only applies for the clamps (3). 

1. The Uncontested Intent of the Parties Regarding the Agreed Price Structure Formula 

for the Price of the Blades was to Share the Risk of the Costs Increasing, and Applying 

a Fixed Exchange Rate Contradicts with that Intent 

111. The parties are in agreement on their intent to share the risks of the uncertainty of 

costs by applying a cost plus formula with risk sharing elements (a). And the application 

of a fixed XRT would contradict with that intent (b). 

a. The Parties Intended to Share the Risks of the Uncertainty of Costs by Applying  a 

Cost Plus Formula with Risk Sharing Elements and a Maximum Price to be Paid in USD 

112. RESPONDENT is aware of Claimant’s intent to apply a cost plus formula shown in the 

notes of the May 2010 meeting [CE1, p.8]. 

113. Art. 8A of the CISG mandates a subjective interpretation of statements, as it states that 

statements made by and other conduct of a party are to be interpreted according to his 

intent where the other party knew or could not have been unaware what that intent 
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was. And art. 8C lists some of the circumstances that need to be considered when 

interpreting that conduct, and those include the negotiations. 

114. One court concluded that the interpretation has to be according to the subjective intent 

of the parties as long as both parties recognize that intent [Ceramics case]. The buyer in 

that case was able to provide proof that both parties recognized that the buyer did not 

intend to be bound by the conditions on the reverse of the form which contained the 

contract although they had both signed it. 

115. In the present case, the negotiation of the DSA is represented by the summary notes of 

the meeting on the 1st of May submitted by CLAIMANT [CE 1, p.8]. Not only did 

RESPONDENT not contest the contents of that exhibit, but in its ans. to RFA 

RESPONDENT stated that in that same meeting the negotiators on behalf of the parties, 

Ms. Fang and Ms. Filmas, agreed on the basic principles of cooperation [Ans. to RFA, 

para.7, p.24]. Therefore, the subjective intent of the parties as represented by CE 1 is 

recognized by both parties. 

116. Furthermore, the exhibit shows that RESPONDENT requested a max price guarantee 

subject only to extraordinary unforeseeable circumstances and that the currency of the 

transaction was to be USD although production costs were not known and costs were to 

be incurred in EQD. In order to agree to such request CLAIMANT in turn requested that 

a flexible price structure was to be agreed on a “cost plus” basis with risk sharing 

elements. The only risk that could be shared is the risk of the increase in costs and its 

effect on the profit. If the costs were to decrease, RESPONDENT would have to pay a 

larger profit percentage. And if the costs were to increase due to any factor including 

currency fluctuation, RESPONDENT would have to pay a lower percentage of profit as 

long as the costs did not exceed the max price. 

117. It is evident from such a formula that one of the objectives it attains is for CLAIMANT to 

be able to recover its costs and be guaranteed a profit as long as the converted costs did 

not exceed the max price. That is one of the objectives discussed by CLAIMANT in its 

RFA, and RESPONDENT did not contest that objective in its ans. to RFA. Therefore 

RESPONDENT knew and could not have been aware of the intent to share the risks. 
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Further, the DSA objectively reflects the subjective intent of the parties to share the 

risks. 

118. In conclusion, the parties recognize the subjective intent that the purpose of 

incorporating a cost plus formula with risk sharing elements was for CLAIMANT to be 

able to recover its costs and is guaranteed a profit as long as the converted costs did not 

exceed the maximum price. 

b. A Fixed Exchange Rate Undermines the Cost Plus Formula and the Risk Sharing 

Elements Intended by Both Parties 

119. By examining the price structure specified in the DSA and the surrounding relevant 

circumstances, two risk factors come to mind. 

120. The first factor is the currency of the transaction being USD, the counting currency of 

RESPONDENT, instead of EQD, the counting currency of CLAIMANT and the currency in 

which it was to incur the costs. In consequence, CLAIMANT bears the risk arising out of 

the first factor since CLAIMANT is the party that will be converting its earnings from USD 

back to EQD. Hence any fluctuation in currency will hugely affect those earnings. 

121. The second factor is the conversion of CLAIMANT’s costs from EQD to USD. The risk is 

that any fluctuation in the XRT might inflate or deflate CLAIMANT’s EQD costs in relation 

to the dollar costs in the price formula. That risk would not be of much significance for 

both parties if the XRT was floating because whether the EQD cost is inflated or deflated 

in relation to the dollar correspondent, CLAIMANT will receive that same value back in 

dollars plus the profit margin added, since the timeframe between the calculation of the 

price and its actual payment is very short as shown by this case, where RESPONDENT 

paid the price one day after the price was calculated [RFA, p.5, paras 9,11]. That is the 

only way CLAIMANT would consider the risk to be minor as one day of currency risk 

exposure would not be of any significance to anyone in CLAIMANT’s position, and would 

also not undermine the cost recovery in the cost plus formula. 

122. As for RESPONDENT, it would not incur any losses other than the losses arising from the 

risk it agreed to share as long as the converted costs do not exceed the maximum price. 

Because the materialization of that worst case scenario was a risk to be shared by both 
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parties [CE1,p.8;ASOC, p.24, para.7] as they generally share the risk of increase in dollar 

cost. If that worst case scenario materializes, CLAIMANT bears the risk of not making 

any profit or even incurring some loss, and RESPONDENT bears the risk that the cost of 

one of the components to be included in its engine will exceed the cost it estimated in 

its calculation of the offer to Earhart. [ER5, p.31] 

123. But if a fixed XRT was to be applied, then only the EQD costs will affect the price, 

however any currency fluctuation will have a very significant impact on CLAIMANT’s 

cost recovery under the cost plus formula since CLAIMANT will be converting its cost 

correspondent from USD back to EQD and in this scenario, any fluctuation will 

undermine the cost plus formula since not only would CLAIMANT’s profit be at risk, but 

also converting its cost correspondent in the price from USD back to EQD would not 

yield the same amount. Especially since the time performance was over 4 years after 

the time of contracting. Even if the exchange XRT was stable for 3 years before the 

conclusion of the DSA, the parties were already aware of the possibility of its fluctuation 

and they also were aware of the impact any fluctuation has on their earnings as they 

deemed a fluctuation of the amount of 0.03 in one of their previous contracts a reason 

worthy of a discussion with EISA as to the applicable XRT [PO2, para.5]. 

124. Subsequently, if a fixed rate was to be applied there will be possible outcomes where 

the worst case scenario has not materialized, yet the transaction would result in a loss 

for CLAIMANT as is the case with the current transaction. And there will also be 

outcomes where that worst case scenario is materialized resulting in a loss for 

RESPONDENT but CLAIMANT would make a profit when converting its earnings back to 

EQD. And such possible outcomes render the cost plus formula useless, as costs might 

not be recovered, and a profit is not guaranteed even if CLAIMANT managed to keep its 

costs below the estimate. 

125. In conclusion, a floating rate is necessary to uphold the parties’ intended objective for 

CLAIMANT to be able to recover its costs and make a profit with the cost plus formula 

and the risk sharing elements.  
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2. The Parties did not Implicitly Agree on Fixing the Exchange Rate in the DSA 

126. RESPONDENT, in its ans. to RFA, alleged that the parties implicitly agreed on a fixed XRT 

for the price of the blades. According to the CISG, such an allegation places the burden 

of proving its validity on RESPONDENT (a). Further, CLAIMANT will establish that 

RESPONDENT has not met its burden of proving the implicit agreement (b). 

a. RESPONDENT Bears the Burden of Proof According to the CISG 

127. RESPONDENT claims that at the time the DSA was concluded, the parties had an implicit 

understanding that a fixed XRT was to be applied in converting the cost of the blades 

[ER5, p.31]. Such a claim allocates the burden of proving its validity on RESPONDENT. 

128. According to art. 7B CISG, matters that are governed in the convention but not expressly 

settled in it are to be interpreted in conformity with the general principles of the 

convention. When it comes to the burden of proof, the CISG does not expressly address 

this issue; however it provides a general principle on the allocation of the burden of 

proof in art. 79. 

129. According to one court, “The Convention's general principle on the burden of proof 

seems to be “The burden of proof rests upon the one who affirms, not the one who 

denies.” ” Extracting such principle from art. 79 which provides that a breaching party 

has to prove that its failure to perform was due to an impediment beyond its control in 

order to be exempt from liability [RV v. Atlarex, emphasis added]. And that conclusion is 

supported by prevailing view in scholarly writings and relevant case law [Franco Ferrari]. 

130. In the present case, RESPONDENT claims that a fixed XRT was an implicit agreement 

between the parties at the time the DSA was signed [Ans. to RFA, p.25, para. 10;RE5, 

p.31]. RESPONDENT is, therefore, claiming that the parties implicitly intended to apply a 

fixed XRT to govern the price of the blades. With such a claim, RESPONDENT is asserting 

the existence of a mutual intent of the parties, a matter which is governed by art. 8 CISG 

[CISG Digest, p.55, paras 2-3]. Furthermore, it is in essence an assertion that art. 8 CISG 

applies, and according to one court, RESPONDENT bears the burden of proving such an 

assertion [Fabrics case]. 
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131.  In conclusion, RESPONDENT bears the burden of proving that its intent to implicitly 

agree on a fixed XRT for the blades should have been interpreted by CLAIMANT in 

accordance with art. 8. 

b. RESPONDENT has not Met its Burden of Proving the Implicit Agreement 

132. Art. 8A requires the application of a subjective interpretation of the intent to implicitly 

apply a fixed rate to be done first. If that cannot be done, an objective interpretation in 

accordance with art. 8B must be applied. Art. 8C lists some of the circumstances that 

need to be considered when applying both forms of interpretation. Subsequently, 

CLAIMANT will prove that RESPONDENT has failed to meet the requirements of art. 8A 

(i), and alternatively, RESPONDENT has also failed to meet the requirements of art. 8B 

(ii). 

i. RESPONDENT Failed to Meet the Requirements of Art. 8A of the CISG 

133. RESPONDENT claims that the parties implicitly intended to apply a fixed XRT for the 

price of the blades [Ans. to RFA, p.24, para.8; CE9, p.50], but has failed to meet the 

requirements of proof under artt. 8A and 8C. 

134. When performing the subjective interpretation of art. 8A,  a court concluded that the 

interests of the parties  have to be given due consideration [Building Materials Case]. 

135. In the two previous dealings between the parties, the XRT at the time of contracting 

was applied. In RESPONDENT’s view, the past practices which the parties have 

established between themselves should be the basis of the DSA especially since the 

price mechanism applied was copied from previous contracts [Ans to RFA, p.24, para.8]. 

RESPONDENT, however, does not portray a precise image of the past practices in 

attempting to meet the requirements of art. 8A CISG. The application of the XRT at the 

time of contracting was as a result of a group discussion with EISA [CE9 p.50]. EISA’s 

finance department employed potential XRT fluctuation in contracts between its 

subsidiaries as part of its tax optimization strategy. Thus, in all of their previous dealings 

EISA told the parties to adopt the XRT that was more profitable for RESPONDENT, 

because the tax regime in Mediterraneo is much more favorable [PO2, p.55, para.5]. In 

that context, the only reason CLAIMANT would agree to decrease its profits or even 
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incur some losses due to currency fluctuation was because of orders to do so from its 

parent company. The situation was completely different at the time the DSA was signed 

as CLAIMANT was no longer a subsidiary of EISA and information about the sale was 

available to RESPONDENT for almost a month before the signing of the DSA as it was no 

longer confidential [PO2, p.54, para.1]. Furthermore, RESPONDENT was specifically 

aware of the sale since it was the reason that signing the DSA was postponed [PO2, 

p.54, para.1]. Therefore an agreement that could lead to CLAIMANT incurring a loss or 

decreasing its profits was no longer conceivable nor was it justified as it was clearly 

against CLAIMANT’s interests. 

136. RESPONDENT also relied on the meeting in Nov 2009 as a relevant circumstance of the 

case where a fixed rate was explicitly mentioned [ER 1, p.27]. Although no ongoing 

contractual relations between the parties existed at the time, RESPONDENT assumed 

that CLAIMANT was aware that what was agreed upon in that meeting was to be the 

basis of future cooperation [Ans. to RFA, p.24, para.9]. However, RESPONDENT did not 

include the fact of CLAIMANT’s sale to a different parent company into its assumption, 

as this sale is a crucial circumstance from the negotiation period that needs to be 

considered. The reason CLAIMANT was under an obligation to “do its best” in helping 

RESPONDENT “reduce” its currency risk [ER1, p.27, emphasis added], was the order of 

its parent company to do so, and that reason no longer existed at the time the DSA was 

signed. Additionally, it is unknown whether CLAIMANT’s representatives had 

remembered the abovementioned meeting while negotiating the DSA [PO2, p.57, para. 

18] especially that no mention of a fixed XRT was ever brought up during negotiation 

period [PO2, p.57, para.15]. 

137. In conclusion, all the relevant facts of the case that needs to be considered show that 

CLAIMANT did not know and could not have been aware of the intent to apply a fixed 

XRT for the price of the blades. 

ii. Alternatively, RESPONDENT did not Meet the Requirements of Art 8B of the CISG 

138. If the subjective agreement of the parties cannot be elicited, then RESPONDENT is 

required to prove that a reasonable person of the same kind as CLAIMANT under the 

same circumstances, would have interpreted the application of the rate at the time of 
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contracting in the previous contracts and the result of the Nov 2009 meeting as grounds 

to assume that the XRT at the time of contracting was to be applicable when calculating 

the price of the blades. 

139. Art. 8B CISG provides an objective interpretation of a party’s intent as it states that the 

statements or any other conduct made by RESPONDENT must be interpreted according 

to the understanding a reasonable person of the same kind of CLAIMANT would have 

had in the same circumstances. And art. 8C provides that relevant circumstances of the 

case that need to be considered. 

140. In the determination of what a reasonable person of the same kind of CLAIMANT would 

be, consideration must be given to the fact that since 2009 CLAIMANT has employed a 

CFO with a background in finance [EC 9, p.50].In consequence, such a person would 

interpret the practices of the parties in the previous contracts as having a discussion at 

the time of payment as to the applicable rate rather than directly applying the rate at 

the time of contracting. Specifically considering EISA’s tax optimization strategy, where 

the rate at the time of performance could have been applied had it been more 

profitable for RESPONDENT. 

141. Additionally, that same reasonable person would interpret result of the Nov 2009 

meeting the same way RESPONDENT’s CEO has, and that interpretation is evident in the 

wording of the email provided by RESPONDENT in ER1. The obligation set by EISA upon 

CLAIMANT was to “do its best” in helping RESPONDENT “reduce” its currency risk [ER1, 

p.27, emphasis added]. In consequence, by examining the DSA compared to the formula 

in the two previous contracts, it is evident that CLAIMANT did perform its obligation to 

help reduce the risk by agreeing to the newly devised max price guarantee as opposed 

to the previous contracts where the conversion of CLAIMANT’s costs would expose 

RESPONDENT to currency risk with no possible estimation to what the price would be 

should the XRT fluctuate against RESPONDENT’s favor [PO2, p.54-55, para.5]. The only 

factor that exposes RESPONDENT to currency fluctuation in the current transaction is 

the conversion of CLAIMANT’s costs from EQD to USD, and that exposure will only affect 

RESPONDENT as long as the contract price remains below the max price. Should it 

exceed that max price due to any factor, RESPONDENT will be unaffected, as it is 
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protected by the max price guarantee. Therefore, RESPONDENT is not exposed to any 

type of risk should the costs exceed the max price, and that fulfills RESPONDENT’s goals 

to reduce the risk in the price of the blades as one of the components of its engine [ER 

5, p.31]. 

142. In conclusion, a reasonable person of the same kind as CLAIMANT in the same 

circumstances would have interpreted the results of the Nov 2009 meeting and the past 

practices of the parties the same way CLAIMANT has, and that a fixed XRT was not 

implicitly agreed upon by the parties. 

3. In the Addendum, the Parties did not Intend to Apply a Fixed Exchange Rate to the 

Price of Blades 

143. To interpret a contractual provision in a contract governed by the CISG, art. 8 must be 

applied. In consequence, CLAIMANT will prove that the application of art. 8A to 

interpret the fixed XRT in the addendum would not lead to applying it to the price of the 

blades (a). Alternatively, CLAIMANT will prove that the application of art. 8B would also 

yield the same result (b). 

a. Interpreting the Fixed Exchange Rate Provision in the Addendum Using Art. 8A 

Leads Interpreting it as to Only Govern the Price of Clamps 

144. CLAIMANT did not know and could not have been aware that RESPONDENT intended to 

apply a fixed XRT for the price of the blades. 

145. According to art. 8A, RESPONDENT’s offer to amend the DSA is to be interpreted 

according to its intent where CLAIMANT knew or could not have been aware of what 

that intent was. 

146. CLAIMANT’s lack of knowledge of RESPONDENT’s intent behind including the provision 

fixing the XRT is visible from Ms. Beinhorn’s conduct subsequent to receiving Mr. 

Romario’s offer. When RESPONDENT drafted the offer to amend the DSA to include the 

deal for the clamps and sent it to CLAIMANT, CLAIMANT’s CEO consulted their CFO as to 

whether CLAIMANT could agree to the application of a fixed XRT for the clamps [EC 9, 

p.50]. The provision in the offer prompted the consultation. However, its application to 
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the blades was never discussed between the parties or between CLAIMANT’s CEO and 

CFO. Furthermore, the agreement of CLAIMANT’s CFO on fixing the XRT was under the 

rationale that the price of the clamps was marginal compared to the price of the blades 

[EC 9, p.50; EC 3, p.12]. This request supports the conclusion that Ms. Beinhorn did not 

know that RESPONDENT intended to fix the XRT for the blades as well. 

147. Whether or not CLAIMANT could have been aware of RESPONDENT’s intent can be 

deduced from the relevant circumstances of the transaction. Specifically the lack of 

mention of a fixed XRT prior to or following RESPONDENT’s offer to amend, the 

negotiation of the addendum, and the difference in the pricing formulas for each item in 

the transaction. 

148. First, there was absolutely no mention of a fixed rate from the beginning of negotiation 

until the offer to amend the contract in ER2 [PO2, p.57, para.15]. As previously proven 

in this memorandum, an implicit agreement fixing the rate for the blades did not exist, 

and RESPONDENT only mentioned a fixed rate when making its offer to amend the DSA. 

Additionally, the parties did not communicate at all regarding the rate after the offer 

had been made [PO2, p.57, para.17]. 

149. Second, it is known to the parties that RESPONDENT wanted to reduce its currency risk. 

The max price guarantee fulfills that objective for the price of the blades under a cost 

plus formula as it is a hedging strategy that significantly reduces RESPONDENT’s 

exposure to currency risk. On the other hand, the price of the clamps was structured on 

a cost coverage basis [ER 2, p.28], and there was no guarantee of a max price therefore 

RESPONDENT was exposed to currency risk without hedging. A fixed rate was a 

reasonable hedging strategy to reduce RESPONDENT’s exposure to currency risk in the 

price of the clamps. Therefore it did not make sense for the provision fixing the rate to 

apply to the price of the blades as a hedging strategy, since the currency risk was 

already hedged by the max price guarantee. 

150. In conclusion, interpreting RESPONDENT’s intent in the provision fixing the XRT in offer 

to amend the DSA using art. 8A shows that RESPONDENT only intended to apply a fixed 

XRT for the price of the clamps but not the blades. 
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b. Alternatively, the Same Result Would Arise if the Interpretation of RESPONDENT’s 

Intent Behind the Provision Fixing the XRT in the Offer to Amend the DSA was done 

Using Art. 8B 

151. CLAIMANT will prove that the application of the objective interpretation of art. 8B 

would lead to only applying the provision for the price of the clamps (i). Additionally, 

CLAIMANT will show the Arbitral Tribunal that the provision should be interpreted 

contra proferentem (ii).  

i. The Application of Article 8B Would Lead to Interpreting the Provision as to Only 

Govern the Price of the Clamps 

152. If the subjective interpretation of the intent of the parties under art. 8A is not possible, 

an objective interpretation must be applied. And under an objective interpretation, the 

result would be the same. 

153. Art. 8 B of the CISG applies an objective interpretation as it provides that the 

statements or any other conduct made by RESPONDENT must be interpreted according 

to the understanding a reasonable person of the same kind of CLAIMANT would have 

had in the same circumstances. 

154. In the answer to the RFA, RESPONDENT alleged that fixing the rate was an agreement 

between the parties relying on the past practices between them. RESPONDENT argued 

that the rate was fixed because the rate at the time of contracting was applied in the 

two previous contracts [Ans. to RFA, p.24, para.8]. By that logic, the XRT at the time of 

the conclusion of the DSA, on the 1st of Aug, was 2.00 [PO2, p.56, para.12] but at the 

time RESPONDENT sent its offer to amend, i.e., the 22nd of Oct, the rate was 2.01 [PO2, 

p.56, para.12; RE2, p.28]. So if the rate at the time of contracting was to be applied, 

then the specific provision in the addendum only applies to the price of the clamps. 

Therefore by using RESPONDENT’s logic, it was reasonable to understand that the 

provision only applied for the clamps. 

155. In conclusion, not only a reasonable person of the same kind of CLAIMANT under the 

same circumstances would understand the provision as to only fix the XRT for the price 
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of the clamps, but using RESPONDENT’s logic regarding the XRT would also result in the 

same understanding. 

ii. The Provision Fixing the Exchange Rate Should be Interpreted Contra Proferentem 

156. The application of art. 8B to interpret the XRT provision in the addendum would result 

in an interpretation that is contra proferentem. 

157. According to one court, art. 8B of the CISG creates an obligation on the communicating 

party to be unmistakably clear in its communication if it wants it to be interpreted 

according to its intent [Used Printing Press Case]. The court interpreted a confusing 

communication against the interests of the party that made it. That conclusion has lead 

scholars to believe that the application of art. 8B will lead to similar results as the contra 

proferentem rule [Peter Huber]. Additionally, it has been described that art. 8B “places 

the burden on one who prepares a communication or who drafts a contract to 

communicate clearly to a reasonable person in the same position as the other party.” 

and that the art. 8B “has roots in the classic rule that doubts are to be resolved against 

the drafter contra proferentem” [Honnold]. 

158. In the present case, the ambiguity of the provision is evident as the interpretation of the 

clause has resulted in a whole issue to be resolved in this arbitration. And it is 

uncontested that RESPONDENT drafted the offer to amend which contained the 

ambiguous provision [RE2, p.28]. And art. 8B places a burden on RESPONDENT to make 

its communications unmistakably clear, and RESPONDENT has failed to meet that 

burden. 

159. In conclusion, the application of art. 8B CISG to interpret the XRT provision in 

RESPONDENT’s offer will lead into an interpretation that is contra proferentem. 

Therefore the provision should only be applied for calculating the price of the clamps. 

C. Conclusion 

160. CLAIMANT has proven that the payments made by RESPONDENT were insufficient to 

fulfill its obligation to pay the full purchase price as RESPONDENT failed to reimburse 

the fees deducted by the ECB resulting in an outstanding remainder in the amount of 
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USD 102,192.80. CLAIMANT has also proven that the price of the blades should be 

calculated based on a floating rate resulting in an additional outstanding remainder in 

the amount of USD 2,285,240.00. To sum up, an outstanding payment in the amount of 

USD 2,387,432.80 has rendered RESPONDENT’s obligation to pay the full purchase price 

unfulfilled. 

REQUEST FOR RELIEF 

 

Counsel for CLAIMANT respectfully requests the Tribunal to: 

1. Reject RESPONDENT’s request to reject CLAIMANT’s claims as not admissible. 

2. Reject RESPONDENT’s request for Security for Cost. 

3. Order RESPONDENT to pay the outstanding amount of USD 2,387,432.80. 

4. Order RESPONDENT to bear all the costs arising from this arbitration. 

 

Respectfully submitted, 

Equatoriana, December 8, 2016 

 

Amer Abu-Sham  Jude Al-Masri  Leen Amro  Nadeen Abawi 


