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STATEMENT OF FACTS 
 

The parties to this Arbitration are Wright Ltd. (hereafter CLAIMANT) and SantosD KG. ( 

hereafter RESPONDENT). CLAIMANT is a highly specialized manufacturer of fan blades for 

jet engines, incorporated in Equatoriana. RESPONDENT is s a medium sized manufacturer of 

jet engines, incorporated in Mediterraneo.  

Both CLAIMANT and RESPONDENT (hereafter the Parties) were subsidiaries of the same 

multinational Engineering International SA, based in Oceania. After their separation, the Parties 

concluded the Development and Sales Agreement (hereafter DSA) for the production and sale 

of 2,000 swept fan blades, model TRF 192-I on 1 August 2010.The DSA contains an arbitration 

clause in Sec.21 which provides that in case of dispute each party has the right to initiate 

arbitration within 60 days of the failure of the negotiation. The arbitration is to be conducted in 

accordance with the Rules of the Center for Arbitration and Mediation of the Chamber of 

Commerce Brazil-Canada (hereafter CAM-CCBC Rules). The arbitration shall take place in 

Vindobona, Danubia. The Contract is governed by the CISG and the Danubian law.  

On 26 October 2010, RESPONDENT purchased clamps from CLAIMANT through an 

Addendum which contained a fixed exchange rate to be applied to the clamps.After the delivery 

of the goods, on15 January 2015, RESPONDENT in verifying the price and making the 

transfer misapplied the fixed exchange rate to the price of the blades which reduced the amount 

normally received by CLAIMANT. During the transfer of the price of the blades, a levy was 

deducted. CLAIMANT noticed the missing amounts and asked RESPONDENT to correct the 

mistake in the invoice and pay the bank charges as required under the DSA.  

Even though RESPONDENT refused to comply with its contractual obligations to pay the 

missing amounts, CLAIMANT made several proposals trying to find an amicable solution, 

which were all declined by RESPONDENT.Due to lack of initiative from RESPONDENT, 

CLAIMANT properly filed a request for arbitration to the CAM-CCBC on 31 May 2016. 

RESPONDENT submitted a request for security for costs on 6 September 2016 which was out 

of time since the terms of reference were already signed on 22 August 2016. 

 

INTRODUCTION  

 

CLAIMANT very keen to continue its long-time relationship with RESPONDENT after their 

separation from the parent company, was responsive to RESPONDENT’s needs. Indeed, 
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CLAIMANT agreed to a maximum price per fan blade to enable RESPONDENT to make a 

binding offer to its most valuable client Earhart SP (hereafter Earhart). Moreover, it satisfied 

RESPONDENT’s expectation by producing and delivering conforming goods.  

CLAIMANT could not have anticipated that RESPONDENT would disregard its contractual 

obligation consequently, depriving CLAIMANT from its right to full payment. Therefore, 

CLAIMANT urges the Tribunal to order Respondent the full performance of its payment 

obligations. CLAIMANT is, thus, entitled to the additional payments from RESPONDENT in 

the amount of US$ 2,387,432.8 under the CISG (Issue 3). 

When seeing that its effort for reaching amicable solution did not receive any response from 

RESPONDENT. CLAIMANT, without ever closing the doors of negotiations, had no other 

choice but to resort to this Tribunal. However, RESPONDENT trying to escape from dispute 

resolution is alleging that CLAIMANT’s claims are not admissible. However, since 

CLAIMANT properly submitted its request on time, CLAIMANT’s request for arbitration is 

admissible (Issue 2). 

RESPONDENT, disregarding the fact that it already submitted its claims to the Tribunal and 

that the terms of references are already signed, is trying to find a way to disturb the proper 

conduct of the arbitral proceedings. That is the reason why RESPONDENT approached the 

Tribunal to apply for a request for security for costs. CLAIMANT urges this Tribunal to dismiss 

RESPONDENT’s baseless application for security for costs (Issue 1). 

 

ARGUMENT 
 

ISSUE 1: The arbitral Tribunal does not have the power to order security for costs 

1. The arbitral tribunal was requested to order CLAIMANT to provide security for 

RESPONDENT’s legal costs of a minimum amount of US$200,000 [RSC, p.46, para.1]. The 

Parties agreed that the arbitration would be conducted under the applicable laws of the CAM-

CCBC in line with the international arbitration practice and for the seat of arbitration to be 
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Danubia [DSA, p.11, section 21]. In the case at hand, the lexarbitri is Danubian law which is a 

verbatim adoption of the UNCITRAL MAL with the 2006 amendments [PO1, p.53, para.4]. 

2. Below, CLAIMANT will demonstrate that the Tribunal does not have the jurisdiction to order 

security for costs neither under the contract nor under the CAM-CCBC rules and Danubian law 

(I).Even if the Tribunal would estimate that it hassuch power, the prerequisites for 

RESPONDENT to be entitled to security for costs have not been met (II). 

I. The Tribunal does not have power to grant security for costs neither under the 

Arbitration agreement nor under CAM-CCBC rules and Danubian law  

3. Arbitrators have always been considered as lacking an inherent power to order security for costs 

[The Lawyers Weekly; Inforica Inc. v CGI]. In order to have the power to grant security for 

costs the Tribunal must consult three possible sources which are any applicable international 

arbitration convention, particularly the New York Convention, the applicable national law,the 

institutional rules  and the Parties' Arbitration Agreement [Gary Born Cases and materials, 

p.871]. 

4. In the case at hand, neither the contract(A) nor the CAM-CCBC rules and Danubian law 

empower the tribunal to grant security for costs (B).The New York Convention is not to be 

considered. 

A. The Arbitration Agreement excludes security for costs 

5. The Arb.Ag is considered as the arbitrator’s “primary source of power” [Peter Bowsher, p.36]. 

Granting security for costs in the absence of reference to it in the Arb.Ag goes beyond the 

framework of the Agreement since the “lack of reference to security seems to exclude rather 

than to intend” [Inforica Inc. v. CGI]. No security for costs can be granted if the 

Parties’Agreement does not provide for such measure expressly [Swift industries Inc v. Botany 

Ind].  The DSA in the case at hand does not contain any provision that expressly addresses 

security for costs. Therefore there is no contractual basis for the Tribunal’s power to grant 

security for costs. 

6. Moreover, according to Sec.21 DSA, arbitration should be conducted with respect to 

international practice [DSA, p.11, Sec. 21]. The international practice disfavors the proliferation 
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of such measure. It is affirmed that security for costs “is not usually granted” 

[Schwartz/Derains, p.274; ICC Case 12035]. Indeed, there is a “great reluctance” toward the 

use of this measure [Kirtley/Wietrzykowski, p.19] which is more of an “English concept” 

[Miles/Speller, p.32]. 

7. Therefore the express reference to International practice in the absence of any mentioning of 

security for costs in the Arb.Ag. proves the Tribunal does not have the power to grant security 

for costs.   

B. Art.8 CAM-CCBC and Art. 17 of the UNCITRAL MAL do not empower the 

Tribunal to order security for costs 

 

8. Neither Art.8 of the CAM-CCBC Rules nor Art.17 UNCITRAL MAL addresses explicitly 

security for costs as a potential interim measure. Generally, the absence of a reference to 

security for costs is not aimed to provide an extensive interpretation [Wendy Miles and Duncan 

Speller, p.34] but rather a restrictive one for both Artt. 

9. First, the Danubian case law never granted security for costs before [PO2, p.60, para.37] which 

clearly evidences that Danubian law adopts a restrictive approach towards security for costs. 

10. Second,the UNCITRAL working group could have expressly provided for such measure. Yet, 

when drafting Art.17 UNCITRAL MAL, it purposely, abstained from addressing this measure. 

The mentioning of such provision would have conflicted with The Hague Conventions on Civil 

procedure of 1905 and 1954 which prohibit security for costs from being required from 

nationals of the signatory states [Miles/Speller, p.34]. 

11. Even if the tribunal would interpret the broad language of the institutional rules and the 

UNCITRAL MAL as to provide security for costs. Art. 17 (1) UNCITRAL MAL provides that 

“unless otherwise agreed by the Parties”. The Parties excluded security for costs as shown 

above. Thus, the applicable law which is the Danubian law does not empower the Tribunal to 

grant security for costs. 

12. Therefore, the analysis of the Parties’ Arb. Ag and the applicable procedural rules and law to the 

dispute prove that the arbitral tribunal does not have the power to grant security for costs. 
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II. Even if the tribunal has the power, the prerequisites for RESPONDENT to be 

entitled to security for costs have not been met 

13. Even if the Tribunal has the power to grant security for cost, its “allocation is not automatic and 

is subject to the discretionary power of the tribunal” [Idoport Pty Ltd v National Australia Bank 

Ltd].Indeed the power to order security for costsis different from the awarding of costs [Ramot 

Gill]. The party requesting an interim measure should satisfy the prerequisites enumerated under 

Art.17 (2) UNCITRAL MAL.  

14. In the case at hand, RESPONDENT failed to meet the prerequisites to be entitled to security for 

costs under Art.17 UNCITRAL MAL (A) and under Art. 8 of the CAM-CCBC Rules (B) 

A. RESPONDENT failed to meet the prerequisites to be entitled to security for costs 

under Art. 17 Danubian law 

15. Art.17 UNCITRAL MAL provides that the party requesting an interim measure should prove 

that it has satisfiedthe requirements enumerated in Art.17 (2) UNCITRAL MAL. It is affirmed 

that the party seeking provisional measures bears the burden of proof [Gary Born Law and 

Practice, pp.209-226. para.19].RESPONDENT failed to prove its allegations asserted in its 

request for security for costs [RSC, p46].This failure disqualifies it from being entitled to 

security for costs.  

16. In fact, CLAIMANT is willing and able to pay security for costs (i). Even if the Tribunal 

considers that CLAIMANT is unable to pay, the mere inability to pay is not in itself a sufficient 

reason to grant security for costs (ii).In case the Tribunal estimates that the inability to pay is a 

sufficient reason to grant security for costs, it should bear in mind that CLAIMANT’s interest in 

having access to justice prevents RESPONDENT from obtaining security for costs (iii). 

i. CLAIMANT has always beenwilling and able to comply with its payment obligation 

whether in the previous cases or the present proceedings 

17. Security for costs will be granted when there is a serious risk of inability to pay [The Chartered 

Arbitrators,p.7] which would require RESPONDENT to prove that CLAIMANT have already 

fallen into insolvency [Altanta Shipping v. Chemicals US; ICC Case 12035].Even ,The mere 

opening of insolvency proceedings is not sufficient [ICC Case 14355]. Additionally, in case of 
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non-compliance, the Tribunal cannot grant security for costs in the absence of “a proven 

history” of non-compliance with previous awards due to ‘’its inability or unwillingness” [ICSID 

Case ARB/12/10] that reveals the existence of “an element of abuse or bad faith” [ICC-QMUL 

Report, p.17;ICSID Case ARB/14/14 ;ICC Case 12035]. The requesting party must “adduce 

credible evidence about the inability to meet the award” [Altaras David, p. 68, para.2] “by no 

prospect of funds being available and forth coming from any outside source” [GloverJeremy].  

18. RESPONDENT alleged that CLAIMANT did not comply with a former award [RSC, p.46] 

whereas the case is still pending [PO2, p.59, para.30]. CLAIMANT did not refuse to comply 

but declared a set-off [LPTC, p.49]. Besides, there is no enforcement proceeding against 

CLAIMANT apart from the case which is currently being litigated in the courts of Ruritania 

[LPTC, p.49]. 

19. These allegations were due to RESPONDENT's reliance upon a newspaper’s article in which 

the references are not correct but rather based on misunderstanding of the journalist [PO2, p.61, 

para.39]. It is noteworthy to mention that even the world’s leading provider of business 

information can contain erroneous information [Bank Mellat v. HellinikiTechniki S.A.]. Thus, 

newspapers’ articles cannot be relied upon. 

20. Moreover, RESPONDENT based its claim on the potential non-compliance of CLAIMANT 

with the security for costs award if granted in this case [RSC, p.46]. RESPONDENT also cannot 

prove that CLAIMANT will not comply with its payment obligations in the current arbitration 

proceedings. 

21. RESPONDENT accused CLAIMANT of concealment of its financial situation [RSQ, p.46]. 

CLAIMANT did not hide any information about the award rendered against it in 2010. This 

information was confidential until 2016 when it became public, [PO2, p.61, para.39]. 

22. CLAIMANT is indisputably not insolvent [PO2, p.60, para.31]. Besides, CLAIMANT’s 

conduct leaves no doubt that it is willing and able to comply with the award. CLAIMANT’s 

held all his financial statements public which in 2016 show no monetary deficit. Yet 

RESPONDENT did not consult them [PO2, p.58, para.28]. CLAIMANT also met its 

obligations related to Arbitration expenses under Art.12CAM-CCBC [PO2, p.60, para.32]. In 



Faculty of Legal, Political and Social Sciences of Tunis 

 

7 

 

 

 

 

addition, there is no third party funding in the present case because CLAIMANT’s two third 

party funders estimated the case to be too small for their funding guidelines [PO2, p.59, 

para.29].Not to mention that third party funding is not in itself a per se circumstance justifying 

security for costs[ICSID Case ARB/14/14; CSID Case ARB/05/18].Last and most importantly, 

CLAIMANT presented a personal undertaking providing that it would comply with an award of 

security if awarded [PO1, p.52, para.3]. 

23. RESPONDENT failed to prove that CLAIMANT neither had previous history of non-

compliance to awards nor that CLAIMANT is unwilling or unable to pay security for costs. 

Therefore, the allocation of security for costs is unjustified. 

ii. Even if the Tribunal assumes thatCLAIMANT is unable to pay, the mere inability to 

pay   is not in itself a sufficient reason to grant security for costs 

24. Financial difficulties do not constitute per se exceptional circumstances justifying granting an 

order of security for costs [ICSID Case ARB/14/14].The lack or inaccessibility of assets is a 

necessary, but not sufficient, reason for requiring security for costs it is considered to be a 

consequential risk of doing business. Only if combined with other factors, can it lead to an order 

for security for costs [The Chartered Arbitrators, p.7]. 

25. A party’s complaint that the other is impecunious cannot be heard since it voluntarily chose to 

contract with it [Ashford Peter, p.389].This party is considered as having accepted the risk of 

transacting with a financially unstable entity. The inability of payment is considered “to be 

known” or “ought to be reasonably known” [ICC Case 7047]. 

26. Only when the poor financial situation is due to unforeseeable circumstances that the Tribunal 

can order security for costs [Waincymar,p.649]. Even in this case, the requesting party bears the 

burden of proof [Waincymar,pp. 653-654].Furthermore, any potential lack of funds may not act 

as a criterion to grant security for costs if this lack is caused by the requesting party. 

[Switzerland Supreme court, Jan 2010] 

27. In light of the current circumstances, even if the Tribunal would estimate that CLAIMANT is 

unable to pay, it should bear in mind that RESPONDENT’s voluntary choice to contract with 

CLAIMANT prevents its complaint from being heard. Indeed, the Parties have contracted since 
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2010. At that time, CLAIMANT had financial difficulty, as illustrated in its publicly held 

audited financial statements [PO2, pp.58-59, para.28]. Therefore, RESPONDENT “knew or 

ought to have known” about CLAIMANT’s financial situation.  

28. In addition, in 2016, CLAIMANT’s audits show no financial difficulties [PO2, pp.58-59, 

para.28]. Any alleged inability to pay would be the result of the non-compliance of 

RESPONDENT with its contractual obligations to pay the full amount of the purchase price 

[C#6, p.15]. Therefore, CLAIMANT’s lack of funds is no reason to grant security for costs in 

this case since it is the result of RESPONDENT’s conduct. 

29. Consequently, request for security for costs should be denied as RESPONDENT’s conduct 

disqualifies it from being awarded security for costs. 

iii. CLAIMANT’s interest in having access to justice prevents RESPONDENT from 

obtaining security for costs 

30. Art. 17 A (1)(b) UNCITRAL MAL provides that the requesting party should prove that it has a 

more reasonable probabilityof success on the merits of the claim. This is referred to as the 

“prima facie case” [Safe Kids v. McNeill]. 

31. Moreover, RESPONDENT must prove that the harm that would occur to it, if security for costs 

is not awarded, is greater than the harm occurring to CLAIMANT if security for costs is 

awarded [Art. 17(1)(a)]. RESPONDENT cannot prove that its claim has a more reasonable 

probability of success on the merits basis (a). Moreover, the harm that would occur to 

CLAIMANT  overweighs the harm that would result if security for costs is not  granted(b) 

a. RESPONDENT cannot prove that its claim has a more reasonable probability of 

success on the merits basis 

32. Art.17 (A)(1)(b) establishes the test of “reasonable possibility of success” on the basis of the 

merits also called the “prima facie case” [UNCITRAL Digest, p.87]. The requesting party bears 

the burden of proving that the claim of the opposing partyappears prima facie“unjustified or 

frivolous” [ICC Case 12035]. “Prima facie” requires an overall assessment of the merits of the 

case. Thus, the Tribunal should refrain from prejudging them [Ali Yesilirmak,p.117]. Moreover, 
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not only the request for security for costs should be related to the facts of the dispute,  there also 

should be an existing right that needs to be protected [ICSID Case ARB/97/7] 

33. RESPONDENT by asking for security for costs is not protecting any right. It based its request 

on CLAIMANT’s alleged non-compliance with prior award and its financial situation [RSC, 

paras.2-3]. While the dispute is about RESPONDENT’s failure to pay the full purchase price 

[SC, p.7]. Request for security for costs is therefore not related to the facts of the dispute. 

34. In addition, RESPONDENT argues that CLAIMANT’s claims lack “factual and legal basis” 

[RSC, p.46, para.2]. However, CLAIMANT’s claims are supported by both factual and legal 

basis. Indeed, CLAIMANT did not receive the full purchase price [SC, p.5, para.13]. 

CLAIMANT’s claim is based on its right to the full payment based on the Contract. 

35. As a consequence, Tribunal should not grant security for costs since RESPONDENT failed to 

meet the reasonable prospect of success on the merits of the claim test, Art. 17 (A) (1)(a). 

b. The harm that would occur to CLAIMANT overweighs the harm that would result if 

it is not granted 

36. Ordering security for costs involves the inherent risk that it may result in precluding access to 

justice for a party who is in a precarious economic situation. [ICC Case 12035]. The conduct of 

the two parties is an element to take into consideration when balancing their interests [ICC case 

12035].Arbitrators should consider the conduct of the party applying for security for costs in 

order to determine whether it would be appropriate to grantit [TheChartered Institute of 

Arbitrators, p.18].Security for costs should not be a mean to unfairly or oppressively intimidate 

the weaker party, to delay the time or to unjustly prevent a party from pursuing a genuine and 

legitimate claim. [TheChartered Institute of Arbitrators,p.11].  

37. Even in case of an impecunious party, granting security for cost may be refused on the basisthat 

it has the “oppressive consequence of preventing the plaintiff’s bona fide claim being brought 

in”[Aquilla Designv Cornhill Insurance]. Such an order may mean that until the ordered sum is 

posted, the arbitration is effectively at end [TheLawyers Weekly, p.1; Inforica], leading to denial 

of justice or unfair conduct of arbitration in contradiction with arbitration’s core values under 

Art.18 UNCITRAL MAL. 
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38. Unlike CLAIMANT, RESPONDENT’s conduct undermines its claim’s merits and bona fide. 

CLAIMANT complied with its contractual obligations [SC, p.5, para.9], held its audited 

financial statements publicly available [PO2, p.59, para.28] and provided a personal 

undertaking that it would pay security if so ordered by the Arbitral Tribunal [PO1, p.52, 

para.3]. As for RESPONDENT, its conduct jeopardizes its claim’s merits and bona fide since it 

did not pay the full purchase price. 

39. The question of financial difficulty was only brought to the table after CLAIMANT has initiated 

arbitration against RESPONDENT for non-compliance with its contractual obligation to pay the 

full purchase price while RESPONDENT always knew about CLAIMANT’s financial situation 

which was disclosed since 2010 [PO2, p.59]. It seems that the request for security for costs is an 

attempt to stifle a “genuine and legitimate claim”. 

40. If security for costs is awarded, it would stifle CLAIMANT’s claim. Indeed, it would preclude 

CLAIMANT from access to justice since security for costs is a procedural issue that should be 

sorted before deciding the case on the merits. Hence, CLAIMANT might become overburdened 

with security for costs and would not be able to proceed with its legitimate claim to be provided 

with the full purchase price. Whereas, the harm that would result to RESPONDENT if security 

for costs is not awarded is that, potentially, CLAIMANT will not be able to pay arbitration 

costs. However, this is unlikely to happen, since as shown above, CLAIMANT’s financial 

situation is stable. 

41. Therefore, the request for security for costs should be rejected since the harm that is likely to 

happen to CLAIMANT if security for costs is awarded overweighs the harm that might occur to 

the RESPONDENT if such measure is not granted.  

42. Consequently, RESPONDENT failed to meet the necessary requirements to be entitled to 

security for costs under Art.17 UNCITRAL MAL. Hence, RESPONDENT’s request for 

security for costs should be denied. 

B. RESPONDENT failed to meet the requirement to be awarded security for costs 

under Article 4.21 CAM-CCBC Rules 
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43. According to Art. 4.21 CAM-CCBC, Parties cannot change or modify or amend the claims and 

causes of action after the date of signature of the Terms of reference.  Therefore, the Terms of 

reference are binding on both the Parties and the arbitral Tribunal [Commentary CAM-CCBC, 

p.111]. When choosing international arbitration rules, parties also should consider the practical 

issue of timing [John J.P. Howley, p.3]. Procedural deadlines can have a significant impact on 

whether a party is able to obtain interim relief within the necessary time frame. 

[Sherwin/Douglas C,p.322] 

44. Request for security for costs which is brought late is rejected in [Sir Lindsay Parkinson Ltd 

v.Triplan Ltd]   the application was brought very late which was considered a strong reason for 

rejecting it. 

45. In the case at hand, both Parties and the Tribunal signed the Terms of reference on 22 August 

2016 [Terms of Reference, p.43]. However RESPONDENT submitted its request on 6 

September 2016 [RQS, p.45]. This request should have been raised when RESPONDENT 

provided its answer to the request for arbitration on 24 June 2016 [SD, p.23]. 

46. From the minute the Terms of reference were signed, on 22 August 2016, the Tribunal can no 

longer consider the request for security for costs and cannot amend the set up provisional 

calendar. Therefore,the request for security for costs was brought out of time. 

47. CLAIMANT urges the Arbitral Tribunal to deny RESPONDENT’s request for security for costs 

since the tribunal does not have the power to order it. Even if the Tribunal estimates that it 

has power to award security for costs, CLAIMANT has demonstrated that RESPONDENT 

failed to satisfy the necessary prerequisites to be entitled to security for costs under the 

UNCITRAL MAL and the CAM-CCBC Rules. 

ISSUE II: CLAIMANT initiated arbitration proceedings on time in accordance with Sec. 

21 of the DSA and Art. 4 of the CAM-CCBC rules 

48. CLAIMANT requests the Tribunal to conclude that the Request for commencement of the 

arbitral proceedings was validly submitted on 31 May 2016. Furthermore, CLAIMANT 

provided the CAM-CCBC with the necessary information listed in Art.4 of its Rules and with 

respect to Sec. 21 DSA. 
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49. CLAIMANT’s Request was within the timeframe whether the initiation is considered to have 

started on June 7 or May 31 (I). However should the tribunal find that the 60 days period ends 

on April 1, all the requirements of Art.4 of the CAM-CCBC Rules were validly fulfilled when 

CLAIMANT sent the Request on  31 May 2016 (II).  

I. CLAIMANT was within the timeframe which did not automatically begin on April 1. 

50. CLAIMANT initiated arbitration proceedings on time, 31 May 2016, with respect to Sec. 21 

DSA which states that the initiation of the arbitration should be within 60 days after the failure 

of negotiations [DSA, p.11, Sec.21]. RESPONDENT considered that CLAIMANT’s 

communication on 1 April was an acknowledgment of the failure of negotiation [SD, p. 25, 

para. 13]. However, the communication cannot be considered as the end of negotiation. 

51. Determining the exact date of the failure of negotiation will require an interpretation of both the 

Arb.Ag and the conduct of the Parties. However CLAIMANT did not put an end to negotiations 

on April 1. This is evidenced through the interpretation of the Parties’ statements in accordance 

with Art. 8 CISG (A). Further, CLAIMANT’s conduct shows that it did not intend to end 

negotiation on April 1 in line with Art 8 CISG (B). 

A.  The wording of the Parties’ statements do not reflect any intent to end negotiations 

on April 1 

52. Determining the exact date of the failure of negotiation will require an interpretation of both the 

Arb.Ag and the statements of the Parties. The Parties specifically agreed on the applicability of 

the CISG rules to their Contract as stated in Sec. 20 [DSA, p.10,]. Thus any statement by the 

Parties will be interpreted under Art. 8 CISG.Art.19 (3) through its reference to dispute 

resolution clauses makes clear that the Arb.Ag. is subject to the CISG’s general provisions 

including Art.8 CISG [Schmidt-Ahrendts; Koch in Andersen/Schroeter, p.282]. 

53. The interpretation according to Art.8 CISG follows two steps. First  statements and conduct of 

the Parties must first be interpreted  according to their intent if the other party was aware or 

could not have been unaware of what that intent was Art.8(1) CISG. 

54. Since, no common intent of the Parties concerning the date of the failure of negotiations can be 

determined, the interpretation must follow Art. 8 (2) CISG which establishes the interpretation 
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according to a reasonable person’s understanding. Hence, any statement or conduct should be 

given the meaning that a reasonable person, placed in the same position as the Parties, would 

give it. In determining this reasonable understanding courts usually take into consideration all 

relevant circumstances of the case including the statements’ wording [Schlechtriem/ Schwenzer, 

p.155, paras. 20-21].  

55. The wording of the Arb.Ag specifically the provision “if no agreement can be reached” [DSA, 

p.10] concerns the situation of impossibility of finding any future agreement. Thus this 

provision is not triggered when the Parties do not find an agreement in a present time as there is 

still possibility of future agreement. Indeed, the wording of the email “we remain open for any 

meaningful negotiation” sent on April 1, 2016, [R#3, p29, para.3] reflects CLAIMANT’s intent 

to carry on the negotiations. The intentions of CLAIMANT were clear; it actively sought an 

amicable solution and was hopeful that RESPONDENT would reconsider its refusal to pay the 

full amount. 

56. Moreover, in applying the understanding of a reasonable person under the same 

circumstances[Art.8 (2) CISG], it seems appropriate to interpret the wording of the DSA “after 

the failure of the negotiation” [DSA, p.10] concerning the “failure” of the negotiation as 

meaning that one or both parties would have to declare the negotiations to be failed. However, 

as shown above CLAIMANT never had the intent to consider that negotiation failed. Had it 

have such intent it would have clearly manifested it since “The intent that one party secretly 

had, is irrelevant” [LG Hamburg Sep. 1990]. 

B. CLAIMANT’s conduct shows that it did not intend to end negotiations on April 1 in 

line with Art 8 CISG 

57. Following the interpretation of Art.8 CISG, CLAIMANT’s conduct is a relevant element to take 

into consideration since it reflects its intent [Art. 8 (3) CISG]. 

58. On several occasions, CLAIMANT made different offers to RESPONDENT in an attempt to 

salvage their collaboration [SC, p.6, para.17]. The proposals made by CLAIMANT included 

reducing the price and firm commitments for the next 5 years. This conduct shows that 
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CLAIMANT was firmly willing to find a solution and carry on the relation with 

RESPONDENT andnot to end negotiation. 

59. Since all CLAIMANT’s proposals were rejected [SC, p.6, para.17], in its email of April 1, 

CLAIMANT demanded that RESPONDENT takes over the negotiation by making “any 

meaningful” offer. Thus the waiting period for RESPONDENT’s answercannot be included in 

the countdown of the 60 days limit. It would normally take at least a week to consider that 

RESPONDENT’s silence is a refusal to cooperate putting effectively an end to negotiation.If 

CLAIMANT considered that the negotiations have failed, it would have sent the request for 

arbitration shortly after the email of April 1. 

60. Furthermore, the fact that CLAIMANT approached an attorney as it is mentioned in the email 

[R#3, p.29] does not mean that it ended the negotiations. It only seemed appropriate to recourse 

to the expertise of an attorney to protect the rights of the Company. Indeed, to submit the 

request numerous documents are necessary which is why CLAIMANT sought the help of the 

attorney to prepare the documents which is a long and complicated process which takes time. 

That does not mean that if RESPONDENT made a meaningful offer, CLAIMANT would not 

accept the offer. 

61. Therefore, both the wording of the Parties’ statements and their conduct prove that there are no 

bases to consider April 1 as the end of the negotiation period and the start of the countdown of 

the 60 days initiating the arbitration proceedings. 

II. Even if the time period for measuring the 60 days began on April 1, the request for 

arbitration initiated by CLAIMANT on May 31, satisfied the requirements of Artt. 

4.1 and 4.2 of the CAM-CCBC rules 

62. CLAIMANT’s request for arbitration is admissible since it complied with the requirements of 

Artt.4.1 and 4.2 of the CAM-CCBC. CLAIMANT’s request included a document containing the 

Arb.Ag. that provided for choice of the CAM-CCBC, a power of attorney, a summary statement 

of the matter subject to the Arb. , the estimated amount in dispute, the full names and details of 

the Parties, specified the applicable laws and rules to the Arb.Ag. and contained a proof of 

payment.  
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63. CLAIMANT provided the CAM-CCBC with different documents constituting the notice to 

initiate arbitration in accordance with Art.4.1 (A), but also the proof of payment of the 

registration fee of Art.4.2 (B). After receipt of the notice, the CAM-CCBC asked CLAIMANT 

to amend its request so that it can notify RESPONDENT of the arbitration (C). 

A. The request of arbitration respected the procedural requirement of Art 4.1(b) of the 

CAM-CCBC Rules 

64. According to Art.4.1, the arbitral proceedings begin with a notice to the secretary of the CAM-

CCBC. Art. 4.1 (b) states that there should be an “adequate representation”. This requirement 

can be subject to the arbitrators’ interpretation. Such adequate representation need not be 

construed in a formalistic way. In this matter ICC rules can be taken as a reference since the 

ICC is one of the leading institutions in international arbitration [Commentary CAM-CCBC, p. 

213]. Indeed, it is affirmed that “If appropriate, the authority of any person acting on behalf of 

a party can be verified subsequently by the Arbitral Tribunal, once constituted”. 

[Schwartz/Derains].   

65. RESPONDENT alleged that CLAIMANT’s attorney “lacked proper authority”[SD, p.25, 

para.13]. However, the power of attorney submitted by CLAIMANT signed on behalf of the 

parent company, Wright Holding PLC, [Power of Attorney, p.18] can be considered as an 

adequate representation under Art. 4.1 (b) CAM-CCBC Rules since the two companies are 

interrelated. Indeed, 88% of CLAIMANT’s shares are owned by its parent company [PO2, p.55, 

para.2]. Actually all important decisions concerning CLAIMANT such as establishing the 

general policy decision of the company and dealing with possible claims againstit are discussed 

and taken at the level of its parent company [Fasttrack to CAMC-CBC, p.20]. Therefore, the 

parent company can provide an adequate representation. 

66. Considering that Mr. Fasttrack was approached by the parent company Wright Holding PLC on 

behalf of CLAIMANT, the first power of attorney sent on May 31, 2016 enables him to present 

Wright Ltd as being a subsidiary of his client and considering that Wright Ltd did not object to 

its parent’s decision [Fasttrack to CAMC-CBC, p.20]. 



Faculty of Legal, Political and Social Sciences of Tunis 

 

16 

 

 

 

 

67. CLAIMANT complied with the request of the CAM-CCBC to “amend” the document, by 

sending a Power of attorney signed by Wright Ltd on June 7, 2016 even though it initially sent a 

valid power of attorney. 

B. CLAIMANT fulfilled the requirement of Art 4.2 of the CAM-CCBC Rules 

68. Art. 4.2 compels CLAIMANT to “attach proof of payment of the registration fee together with 

the notice” The rationale behind this requirement is “discouraging manifestly inappropriate 

requests” that could have fraudulent goals such as harming the reputation of the RESPONDENT 

[Commentary CAM-CCBC, pp.66-67]. In order to commence arbitration,CAM CCBC Rules 

only require a proof of payment. Art. 12.5 of CAM-CCBC rules state that “At the time of 

presentation of the notice for commencement of arbitration, the claimant must pay to the CAM-

CCBC the Registration Fee”. 

69. CLAIMANT did attach a proof of payment to commence arbitration [Order of the President of 

the CAM-CCBC, p.19, para.2(ii)]. In addition, even though CLAIMANT’s payment was 

incomplete at the time of sending the notice, it paid the missing amount after few days 

[Fasttrack to CAM-CCBC, p.20]. CLAIMANT alwaysintended to fully pay the fee. 

CLAIMANT paid R$ 400.00 instead of R$ 4,000.00 which clearly evidences an honest typing 

mistake made by Fasttrack’s secretariat [Fasttrack to CAM-CCBC, p.20]. As soon as it was 

notified of the mistake, CLAIMANT corrected it immediately and took responsibility for it. 

70. Therefore, CLAIMANT had a genuine intent to start arbitration to settle the dispute and nothing 

in its behavior could lead to thinking that CLAIMANT’s request is an inappropriate one.  

C. The CAM-CCBC never rejected CLAIMANT’s request for arbitration since it gave 

it the possibility to amend it 

71. Art. 4.1 CAM-CCBC Rules enumerates the elements that would be needed to constitute the file 

of the request of arbitration. CLAIMANT should provide the Secretariat of the center with 

sufficient information. The purpose of this Art. is that all the involved parties would be aware 

that the dispute is being submitted to arbitration [Commentary CAM-CCBC, p.67].  

72. The CAM-CCBC commentary refers to the CIETAC as an important reference in terms of 

arbitration proceedings.The CIETAC provides CLAIMANT with the possibility to amend or 
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supplement its application within a specific timeframe if the request is incomplete or defective. 

In case of failure to comply with these formalities, the application will be rejected and a new 

requestshould be filed [Loukas A. Mistelis]. 

73. First, the purpose of Art. 4.1 CAM-CCBC is fulfilled since RESPONDENT would know 

through the noticeall necessary elements relating to the specific disputein CLAIMANT’s 

request for arbitration. Hence, RESPONDENT should be sufficiently informed about its nature. 

Second, rejection of the request entails requiring a submission of a new request. Yet, the CAM-

CCBC gave CLAIMANT a 10 days period to “amend” the request by paying the rest of the fee 

and did not ask for a new request [Order of the president of the CAM-CCBC, p19]. 

74. Therefore, if a request for arbitration lacks essential elements and information, it shall be 

considered as void and CLAIMANT would have to start over and pay the registration fee again 

and present all the documents again and a new file would be opened. 

75. Since the CAM-CCBC Rules do not expressly fix the date of commencement of Arbitration, it 

is necessary to consider consideration the rules of other leading arbitration centers such as the 

ICC. Added to that, one should bear in mind that Art.4.2 of the ICC Rules states that “The date 

on which the Request is received” is considered as the date of commencement of the arbitration. 

CLAIMANT complied with all the requirements of Artt.4.1 and 4.2 CAM-CCBC Rules when it 

sent the notice. Thus, the date of receipt of the notice by the CAM-CCBC, 31 May 2016, should 

be considered as the date of commencement of arbitration.  

76. The Request for commencement of arbitration should be considered as valid. CLAIMANT 

respected all the procedural requirements stated in Art.4 of the CAM-CCBC Rules making the 

claim admissible. Furthermore CLAIMANT respected the requirements of the arbitration 

clause, Sec. 21 DSA, with regards to the time limit established to start the proceedings. In 

addition, as stated in Sec. 21 DSA, CLAIMANT did all it reasonably could to settle the dispute 

amicably. To all these efforts, RESPONDENT was neither receptive nor cooperative. 

ISSUE 3: CLAIMANT is entitled to the full purchase price by requiring RESPONDENT 

to pay the remaining amount of US$ 2,387,432.8 under the CISG. 
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77. CLAIMANTrequests the Tribunal to order RESPONDENT to fully perform its payment 

obligations pursuant to Art.62 CISG. This Art.allows the seller to require the buyer to pay the 

price. In the case at hand, RESPONDENTdid not fully performits contractual obligation “to pay 

the purchase price in full” [DSA, p. 10, Sec.4]. To begin with,the price of the Blades received by 

CLAIMANT was miscalculated on the basis of the fixed exchange rate(US$ 1 = EQD 

2.01)contained in the Addendum.[DSA, p.11]. In addition, CLAIMANT did not receive the full 

transferred amount because of the deduction of levy fees (0.5%) from the payment [SC, p.5, 

para.13]. 

78. CLAIMANT is therefore entitled to the amount of US$ 2,285,240.00 for the blades based on the 

current exchange rate (I). Besides, CLAIMANT is entitled to the additional deducted amount of 

US$102,192.80 by the central bank as it constitutes a part of RESPONDENT’s obligation to pay 

the price under the CISG (II). 

I. CLAIMANT is entitled to the remaining payment from RESPONDENT in the 

amount of US$ 2,285,240.00 for the blades based on the current exchange rate (US$ 1 

= EQD 1.79) 

79. RESPONDENT is arguing that a fixed exchange rate is applicable to the calculation of the price 

for the blade subject of the DSA. However, RESPONDENT cannot infer the applicability of a 

fixed exchange rate to the DSA in the absence of a provision. The Parties’ statements and 

conducts are to be interpreted under Art.8 CISG. This interpretation evidences that the Parties 

did not intend to apply a fixed exchange rate to the DSA (A). Moreover, a reasonable person of 

the same kind as the Parties would interpret the fixed exchange rate clause as exclusively 

applicable to the Addendum under Art.8 (2) CISG (B). In determining the Parties’ intent and the 

understanding of a reasonable person, all relevant circumstances of the case have to be 

considered [Art. 8(3) CISG]. 

A. The Parties did not intend to apply a fixed exchange rate to the DSA 

80. Since the contract precludes the CISG in the hierarchy of rules [GmbH v. NV; Art.6 CISG], it 

has to be considered first. Absent a clear provision in the contract, statements and conduct of the 

Parties will be taken into consideration.  
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81. In the pending case, the DSA does not contain any indication to the applicable exchange rate 

which is to be interpreted as to reflect the Parties’ intent not to apply a fixed exchange rate to 

the DSA (i). Moreover, pursuant to Art. 8 (1) CISG, RESPONDENT’s intent to apply a fixed 

exchange rate should be disregarded since CLAIMANT was not aware of it (ii). 

i. The absence of provision on the exchange rate in the DSA reflects the Parties’ intent 

not to apply a fixed exchange rate to it 

82. Since what creates a contract is the meeting of minds through the exchange of an offer and its 

acceptance [Kazuaki/Sarcevic/Volken], it is adequate to say that the contract is considered to 

materialize the Parties’ intent. It is undisputed that Art. 8 CISG governs the interpretation of the 

contract [ICC Case 7331]. In determining the common intention of the Parties in accordance 

with Art.8 (1), due consideration is to be given to the circumstances surrounding the conclusion 

of the Contract such as the Parties’ negotiations [Art.8 (3)]. 

83.  Sec. 4 DSA reflects the common intent of the Parties as to the price of the blades. The Sec. 

details all the aspects of the pricing method [DSA, p.10]. Even though the Parties agreed on 

pricing in a foreign currency (US$) upon RESPONDENT’s insistence [C#1, p. 8, last para.], 

Sec. 4 does not contain a clause regarding the exchange rate. The exchange rate issue was also 

not discussed by the Parties during the negotiations of the DSA [PO2, p. 57, para. 15]. 

84. The absence of such a provision in contrast with the detailed Sec. 4 DSA can only entail that the 

Parties purposely left out the exchange rate issue as they clearly did not intend to apply any 

predetermined rate at the time of the conclusion of the Contract. Indeed, the more detailed the 

contractual provision, the more likely it is that anything not mentioned in it was left out on 

purpose. 

ii. The Tribunal should disregard RESPONDENT’s intent to apply the fixed exchange 

rate to the whole Agreement 

85. RESPONDENT’s allegations that it intended to apply the fixed exchange rate contained in the 

Addendum to the DSA in respect of its de-risking policy are baseless. CLAIMANT was not 

made aware of such intent (a). Moreover CLAIMANT respected RESPONDENT’s de-risking 

policy which RESPONDENT itself ignored by taking several risks (b). 
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86. Finally, the Tribunal should disregard RESPONDENT’s argument that the fixed exchange rate 

is to be applied in accordance with the Parties’ previous dealings (c). 

a. CLAIMANT was not made aware of RESPONDENT’s intentregarding the fixed 

exchange rate 

87. CLAIMANT requests the Tribunal to disregard RESPONDENT’s intent to apply the fixed 

exchange rate to the DSA as CLAIMANT was not and could not have been aware of that 

intent.Statements or conduct of a party will be interpreted according to its intent  as long as the 

other party was aware or could not have been unaware of that intent Art.8 (1) CISG. “In-depth 

psychological investigations” are excluded under Art.8 CISG [machine for repair of bricks 

case].  The Party who asserts that the other Party was aware of its intent must prove it 

[schechtriem/schwenzer, p. 180, para.67]. 

88. RESPONDENT argues that it intended to apply the fixed rate to the DSA [SC, p5, para.14; 

R#5, p31, para.3]. RESPONDENT must clearly communicate its intent to CLAIMANT. 

However, CLAIMANT was not made aware of such intent as RESPONDENT affirmedthat 

there was no “express statement as to the applicable exchange rates”[R#5, p.31, para.2]. 

RESPONDENT’s intent was only clear to itself[R#5, p.31, para.3] and “The intent that one 

party secretly had, is irrelevant” [LG Hamburg Sep. 1990]. 

89. Moreover, the Party that alleges a statement must “bear the burden of proof of its 

interpretation” [Schlechtriem/Schwenzer, p.180, para.67]. RESPONDENT must not only prove 

its own intent but also that CLAIMANT was aware of it. RESPONDENT admitted that it was 

not aware whether CLAIMANT’s negotiators had the same view [R#5, p. 31, para.3]. 

90. Further, RESPONDENT’s intent was not easy to discern to prove CLAIMANT’s “imputable 

knowledge” [Schlechtriem/Schenwzer, p.154, para.17]. Therefore, RESPONDENT failed to 

prove that CLAIMANT was aware of any intent to apply the fixed exchange rate to the DSA. 

Thus, RESPONDENT’s intent does not bind CLAIMANT and cannot be considered as 

applicable to the Contract. 

b. Unlike CLAIMANT RESPONDENT did not respect its de-risking policy 
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91. RESPONDENT alleges that since CLAIMANT was aware of its de-risking policy [SD, p.24, 

para.9], the fixed exchange rate should apply to the whole Contract. The Parties’ previous 

parent company, Engineering International SA decided in 2009 to sell RESPONDENT [PO2, p. 

54, para.1].  Pursuant to this decision, RESPONDENT needed to be de-risked in order to appear 

more attractive to potential buyers [R#1, p.27, para.1]. 

92. RESPONDENT is claimingthat the reduction of the risk of current and future contracts was only 

to be done via the application of a fixed exchange rate [SD,p24, para.9]. However, it was not 

clear to CLAIMANT that a fixed exchange rate was to be adopted for future contracts as 

RESPONDENT’s request only concerned the existing contracts at that time [SD,p. 24, para. 9]. 

Furthermore, it is not true that reducing RESPONDENT’s risks can only be done via the 

agreement on a fixed exchange rate as RESPONDENT is alleging [SD, p24, para.9] since it 

proposed other methods [R#1, p27, para.2]. 

93. The DSA was not yet concluded at the time of the announcement of the de-risking policy, thus 

such policy does not apply to it. Yet CLAIMANT agreed on a flexible price structure that 

considerably reduced RESPONDENT’s risk exposure. Indeed, despite the fact that the final 

production costs were not yet known at the time of conclusion of the DSA, CLAIMANT 

accepted to bear the risk that the final price of the fan blades would be greater than the 

maximum price agreed upon by the Parties. By agreeing on the flexible price structure, 

CLAIMANT hedged RESPONDENT’s risks thus respected the de-risking policy. 

94. On the other hand, RESPONDENT infringed its own de-risking policy. RESPONDENT was 

very absorbed by its need to make the deal with Earhart, which at that time was negotiating with 

a second possible supplier [R#5, p.31, para.1].RESPONDENT insisted on fixing a maximum 

price to be able to make a binding offer to Earhart [C#1, p.8].  RESPONDENT then ignored the 

Parties’ agreement and made an offer below its maximum price [R#5, p.31, para.1]. 

RESPONDENT admitted that it was willing to take the risk that it would incur a loss in order to 

be Earhart’s supplier [R#5, p.31]. In the view of such evidence, it is clear that RESPONDENT 

was willing to take the necessary risks just to be Earhart’s supplier.  
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95. Therefore, since CLAIMANT respected RESPONDENT’s de-risking policy, there is no need to 

apply a fixed exchange rate to the DSA to reduce RESPONDENT’s risks as they were 

adequately hedged through the flexible price structure.  

c. The Parties’ previous dealings are not relevant 

96. RESPONDENT’s argument regarding the Parties previous dealings for the exchange rate is 

baseless. Pursuant to Art.9 (1) CISG, Parties are bound by the practices they have established 

between themselves. Art.9 CISG requires that a conduct be of a certain duration and frequency. 

This requirement cannot be observed when an event only happened on two occasions[AG 

Duisburg, 13 Apr, 2000]. 

97. RESPONDENT claims that during the Parties’ previous cooperation they applied the exchange 

rate of the moment the Contract was concluded [R#5,p.31,last line]. Nevertheless, there is no 

established course of dealing between the Parties as they only cooperated two times [SD, p.24, 

para.7]. 

98. However, should the tribunal consider the Parties’ previous dealings, it is noteworthy to 

mention that both times the exchange rate to be applied was negotiated at the time of payment 

[C#9, p.50, para.4]. The first time the issue was irrelevant since the rates at the moment of 

conclusion of the Contact and the moment of payment were identical [C#9, p.50, para.4]. The 

second time, CLAIMANT was constrained by their former parent company Engineering SA, to 

apply the rate at the time of conclusion of the contract [PO2, p. 54.para. 5]. Therefore, the 

Parties’ previous dealings are not to be taken into consideration. 

99. RESPONDENT’s intent to apply the fixed exchange rate in respect with its de-risking policy 

should be disregarded since it failed to prove any acknowledgeable intent of CLAIMANT, nor 

an established practice between the Parties. 

B. An objective interpretation of the Parties intent demonstrates that the fixed 

exchange rate only applies to the clamps subject of the Addendum 

100. RESPONDENT failed to provide evidence of a common intention of the Parties to apply the 

fixed exchange rate to the DSA under Art.8 (1) CISG. Consequently, the interpretation of the 

issue must follow the reasonable person test of Art.8 (2). The meaning of a“reasonable person” 
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must be constructed on a case by case basis [L.A DiMatteo].One of the basis of Art.8 (2) CISG 

objective interpretation is the contra proferentem rule [Schlechtriem/Schwenzer, p.170, 

para.49]. Pursuant to this rule, “doubts as to the meaning of a statement are to be resolved 

against the drafter” and interpreted in favor of the party against whom they are employed 

[Schlechtriem/Schwenzer p.170;Huber/Mullis, p.15; UNIDROIT 4.6; GERMANY: 

Oberlandesgericht Stuttgart 31 March 2008].  

101. An interpretation of the Addendum under Art. 8 (2) and (3) CISG demonstrates that the 

Addendum is not linked to the DSA (i), and even if it were, the fixed exchange rate clause is to 

be interpreted in favor of CLAIMANT under the contra proferentem rule (ii). 

i. The Addendum is a new independent contract with new terms despite its title which 

may indicate otherwise.  

102. The nature of an agreement is to be determined through its content [SociétéRomay AG v. SARL 

Behr France]. Art.14 CISG stipulates that a proposal becomes an offer if it is definite and 

indicates the offeror’s intent to be bound. A definite offer must contain minimum elements 

which are the goods, quantity, price (or how to determine it) and the identity of the Parties 

[Schlechtriem/Schwenzer, p.259].For the offer to become binding it has to reach the offeree who 

has to express its unconditional and clear assent [Art.19 CISG]. If the offeree makes a 

modification to the initial offer, and the offeror either accepts it or does not object to it, the 

Contract is formed in accordance with the new terms of the offer [Art.19 (2) CISG]. The 

existence of the offer and acceptance are to be determined in accordance with Art.8 CISG 

[DiMatteo on Formation of Contracts]. 

103. RESPONDENT in its proposal, made two distinct offers. It requested to link the Addendum to 

the main Agreement and not to enter into a separate contract for the clamps. It then included the 

proposed terms of the Addendum concerning the purchase of the clamps. CLAIMANT did not 

acceptRESPONDENT’s offer to link the Addendum to the DSA consideringthe Addendum as 

new contract with different terms. 

104. First, the Addendum is a new contract. Actually, RESPONDENT’s email [R#2, p.28] 

constitutes an offer within the meaning of Art. 14 CISG. It contains a proposal for concluding a 
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contract for the purchase of clamps which is sufficiently definite and indicates the intention of 

the offeror to be bound.Indeed, it indicates the Parties to the transaction, the goods in question, 

the quantity required and the price structure for the clamps. These elements are different from 

those of the main Agreement [DSA, pp.9-10-11]. Therefore, despite its title, the Addendum’s 

content proves that it is a new contract. 

105. Moreover, due to these discrepancies between the Addendum and the DSA, a reasonable person 

cannot understand that it is a part of the main Agreement as it woulddisturb its economic 

equilibrium. It is undeniable thatthe misapplication of the fixed exchange rate clause contained 

in the Addendum resulted in losses for CLAIMANT which amount to US$ 2,285,240.00 [C#5, 

p.14]. In addition, the Addendum contains a different formula for the calculation of the price of 

the clamps. Following the reasoning that the fixed exchange rate clause applies to the DSA, one 

may infer that all the other terms contained in the Addendum apply to the DSA. This is clearly 

not the intent of the Parties as it is not in either of their interests. This hypothesis would disturb 

the economic equilibrium of the contract. In such occasions, courts have ruled in favor of the 

separation of the Addendum from the main contract to preserve the rights and obligations of the 

Parties under the main Agreement [Nicolas Kilgus]. 

106. Second, CLAIMANT refused to link the Addendum to the main Contract. CLAIMANT did not 

indicate a clear nor unconditional assent to RESPONDENT’s request to link the Addendum to 

the DSA. On the contrary, it stated that RESPONDENT’s suggestion was a “sensible one” [R#4, 

p.30] which does not amount to an acceptance in the meaning of Art.18 CISG. Moreover, 

CLAIMANT requested two separate payments for the two purchases which RESPONDENT 

complied with [C#3, p.12]. This in itself evidences that the Addendum was never considered as 

being part of the DSA. 

107. Therefore, it is reasonable to say that CLAIMANT did not acceptto link the Addendum to the 

DSA even though it accepted its terms. By doing so, CLAIMANT modified the initial offer of 

RESPONDENT [Art.19 CISG]. RESPONDENT did not object, at any time, to CLAIMANT’s 

modification. On the contrary, it expressed its assent to it by signing the Addendum few days 
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later [DSA, p.11, C#2]. Thus, in respect with Art.19 (2) CISG, “the terms of the contract are the 

terms of the offer with the modifications contained in the acceptance”.  

108. In light of these evidences, it is adequate to affirm that the Addendum is not linked to the DSA 

as it is a new independent contract which CLAIMANT clearly refused to link to the DSA. 

ii. Even if the Addendum is linked to the main Agreement the fixed exchange rate only 

applies to the purchase of the clamps object of the Addendum 

109. An addendum is generally proposed in the aftermath of a contract conclusion to supplement or 

modify a written document [Schlechtriem/Schwenzer, p.475, para.9]. Such modifications are 

usually an attempt to include terms into the contract that were not discussed or agreed upon 

before [Schlechtriem/Schwenzer, p. 475]. 

110. The contra proferentem rule clearly applies to this case. This rule states that an unclear 

contractual clause has to be interpreted against its drafter [Schlechtriem/Schwenzer, p.170, 

para.49]. The less the unclear term was subject of further negotiations between the parties, the 

greater the justification for interpreting it against the party who included it into the contract [Art. 

4.6 UNIDROIT PRINCIPLES]. 

111. The Parties did not address the exchange rate issue during their negotiations for both the DSA 

and the Addendum [PO2, p.57, paras.15&17]. Although the Parties discussed the purchase of 

the clamps over the phone on 21 October 2010 [PO2, p.57, para.16], RESPONDENT suggested 

the conflicting clause for the first time in its email of 22 October 2010 [PO2, p.57, para.17]. 

The fixed exchange rate clause is confusing as it does not indicate that it is to be applied to the 

Addendum. RESPONDENT first referred to the DSA as the main“Agreement” with a capital 

letter [DSA, p.11]. Indeed the DSA is always referred to as “Agreement” [SD, p.25, para.17]. 

However, in the fixed exchange rate clause, RESPONDENT did not use a capital letter for the 

word “agreement” [DSA, p.11] making it clear that it refers to the Addendum. Therefore, a 

reasonable person would understand that RESPONDENT distinguished the Addendum from the 

DSA. 

112. Second, currency risk is a normal risk [Frederick R. Fucci] that should be borne by 

RESPONDENT. Indeed, the allocation of risks regarding the DSA is embedded in Sec.4 [PO2, 



Faculty of Legal, Political and Social Sciences of Tunis 

 

26 

 

 

 

 

p.54, para.3] pursuant to which CLAIMANT only took the risk that the final price of the blades 

would exceed the maximum price agreed upon by the Parties [SC, p.4, para.6]. The currency 

risk is to be borne by RESPONDENTsince it insisted on pricing in a different currency than that 

of CLAIMANT [Ronald A. Brand]. 

113. The Parties agreed on the price structure to, among other things, enable CLAIMANT to at least 

cover its costs [SC, p.6, para.21, l. 10] which have to be reimbursed as they are incurred. Since 

CLAIMANT incurs all its costs in EQD it would be “wrong and not tenable” to assume that it 

would have agreed to be burdened with the full currency risk for the blades and the clamps. The 

only reason CLAIMANT accepted to apply the fixed exchange rate to the clamps is because of 

its limited influence due to the much lower amount involved [SC, p.7, para.22]. 

114. CLAIMANT requests the Tribunal to find that the current exchange rate (US$ 1 = EQD 1.79) is 

applicable to the price of the fan blades since the interpretation of the main Agreement and the 

Addendum reveals that the fixed exchange rate provision contained in the Addendum only 

concerns the purchase price of clamps. 

II. CLAIMANT is entitled to the levy fees deducted by the central bank as it constitutes 

a part of RESPONDENT’s obligation to pay the price  

115. CLAIMANT requests the Tribunal to find that it is also entitled to the levy fees deducted by the 

central bank as it constitutes a part of its obligation to pay the price. The buyer’s obligation to 

pay the price includes “additional obligations” [Huber/Mullis p. 303] which may be required 

under the Contract or the CISG [Art. 53 CISG]. 

116. RESPONDENT must bear the levy fees as a part of its payment obligations since it arises from 

the obligation to comply with formalities required by any laws and regulations to enable 

payment to be made in accordance with Art. 54 CISG (A) and, alternatively, from compliance 

with the Contract in accordance with Artt. 53 and 54 CISG (B). 

A. RESPONDENT has an obligation to comply with administrative regulations in 

accordance with Art. 54 CISG regardless of its awareness of such regulations 

117. RESPONDENT is asserting that it has first to be aware of the regulations in CLAIMANT’s 

place [SD. p. 26, para. 19]. However RESPONDENT has an obligation to comply with laws 
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and regulations to enable payment to be made in accordance with Art. 54 CISG (i). Such 

obligation does not depend on its knowledge of the public law regulations at CLAIMANT’s 

place contrary to what RESPONDENT is asserting (ii). 

i. The obligation to bear the levy fees arises from RESPONDENT’s obligation to 

comply with laws and regulations to enable payment to be made in accordance with 

Art. 54 CISG 

118. RESPONDENT must pay the full price for the goods including the levy fees.  Pursuant to Art. 

53 CISG the buyer must pay the price for the goods. This price must be paid in full 

[Schlechtriem/Schwenzer, Art. 53, para. 23]. Accordingly, Art. 54 CISG further imposes on the 

BUYER the burden of complying with formalities as may be required under any laws and 

regulations. 

119. While transferring the amount to CLAIMANT, a levy has been charged by the central bank 

reducing this amount [C#8, p. 17]. This levy is to be borne by RESPONDENT because it 

constitutes a formality imposed by an administrative regulation (a), payment of which is 

necessary “to enable payment to be made” [Art. 54 CISG.] (b)  

a. The levy fees charged by the central bank constitute a formality imposed by an 

administrative regulation 

120. The obligation imposed by Art. 54 CISG to comply with formalities, as may be required under 

any laws and regulations, targets mainly administrative regulations or measures where buyer 

must comply with something ordered in a statute, or with a governmental or administrative 

ordinance [Osuna-González, pp. 304 – 305]. The potential difficulty to foresee governmental 

requirement will not abolish the obligation of compliance [Enderlein/Maskow, p.207, para. 6; 

Maskow, p. 396, para. 2.3]. 

121. Further, the relevant laws and regulations that buyer must observe are not solely those of its 

place of business. It is any relevant regulations and laws in so far as they govern the payment 

process including, therefore, those in the SELLER’s place [Schlechtriem, Art. 54 p. 457 para. 4; 

Ferrari/Torsello, p. 225]. In many occasions therefore, Art. 54 CISG will compel buyer to 

observe the seller’s place regulations [KG, 24 Jan, 1994]. 
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122. The payment made by RESPONDENT was subject to a 0.5% levy upon an investigation led by 

the FIU [C#8, p. 17]which is a subdivision of the Equatoriana central bank. The FIU acted 

under ML/2010C [PO2, p.53 para. 11] which was issued by Equatoriana’s government as a 

governmental legislation [PO2, p.55, para. 7].  FIU’s legal nature is described as a “national 

agency of the State” under [UN‐ Model Provisions, PART V Section 38] on which ML/2010C is 

based [PO2, p. 55, para.7]. The FIU has therefore an administrative authority derived from an 

administrative regulation. 

123. Moreover, ML/2010C describes the mechanism of bank charges in Equatoriana whereby for 

every payment exceeding US$ 2 million, a 0.5 % subtraction is levied [PO2, p.56 para. 10; Artt. 

5, 12 ML/2010C; C# 8, p.17]. Therefore, such systemic subtraction of 0.5% of the amount 

constitutes a mandatory administrative formality. 

124. Hence, the formality of paying the levy fees for the amount transferred by RESPONDENT has 

all of the administrative characteristics. Indeed, it was charged by an administrative 

authorityand in application of an administrative regulation. It is, unquestionably then, a 

formality subject to Art. 54 CISG which, accordingly, must be complied with by 

RESPONDENT. 

b. Art. 54 CISG requires compliance with the formalities in order to enable payment to 

be made 

125. In performing its obligation to comply with relevant formalities, the buyer must bear the costs 

associated with its obligation [LG Duisburg, 17 Apr, 1996]; e.g “if a government charged a 

tariff on the export of money, the buyer would be responsible for that extra cost (absent 

contrary agreement) as part of the payment of the price.” [Henry Deeb Gabriel, p.274 fn. No.5] 

126. This obligation to bear the costsentailed in the obligation’s performance is also stipulated in Art. 

6.1.11 UNIDROIT principles. Those latter supplement the CISG [Bonell].This is especially so 

when the Parties have determined the UNIDROIT principles as a source of law governing their 

Agreement [Centro de Arbitraje de México]. The Parties agreed in Sec.20 DSA to apply the 

UNIDROIT Principles[DSA, p.10]. 
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127. Further, Art. 54 CISG imposes on the buyer an obligation to reach a specific result that is 

enabling the payment to be made [TICA, Oct 17, 1995]. The buyer is compelled to respect this 

obligation so long as reaching that result is in its control.Otherwise it would trigger the exemption 

under Art.79 CISG [UNIDROIT Principles Art. 5.1.4(1); Osuna-González, p. 305] 

128. RESPONDENT’s performance of its obligation to pay the price, consisting in merely effecting 

the payment to CLAIMANT’s account [C#7, P. 16], clearly did not correspond to taking “any 

measures to ensure that the payment could actually be made” [TICA, Oct 17, 1995]. As a result, 

because RESPONDENT did not pay the levy, CLAIMANT was credited only US$ 

20,336,367.20 [SC. p 5, para. 13].  

129. RESPONDENT did not reach the result of actual payment. In order to reach such result, it had 

an obligation to“ensure that there are sufficient funds in the account to allow payment to reach” 

CLAIMANT. CLAIMANT notified RESPONDENT about the missing amount [SC, p.6, para. 

16]. Yet, RESPONDENT who was under the obligation to take “whatever steps and costs that 

are necessary to ensure that the payment is actually made” [Henry Deeb Gabriel, p. 274] did 

not even take any step to investigate the reason behind the incomplete payment. Indeed, it was 

CLAIMANT who took steps to inquire the reasons for the deduction [SC, p.6, para. 16]. Thus, 

RESPONDENT is liable to pay the levy since “more could have been done to carry out payment 

and ensure it reaches the seller”[Andersen/ Zeller, p 527]. 

130. Therefore, the levy charged by the central bank of Equatoriana under Regulation ML/2010C 

constitutes a cost charged by application of an administrative regulation which calls for 

RESPONDENT’s compliance in order to enable the payment of the full purchase price to be 

made. 

ii. RESPONDENT’s obligation to bear the levy does not depend onits knowledge of 

public law regulations at CLAIMANT’s place. 

131. RESPONDENT argues that CLAIMANT was under a duty to inform RESPONDENT about the 

levy or to bear the costs for it [SD, p. 26, para 19]. In arguing so, it relies on a consideration 

applied by some courts in the context of Art. 35 (2) (b) CISG. 
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132. However, CLAIMANT does not have a duty to inform RESPONDENT of the levy since the 

consideration on which RESPONDENT is relying to assert its claim must not be applied to the 

obligation to pay the price (a) and, even if the Tribunal considers that this consideration is 

applicable, CLAIMANT does not have a duty to inform because CLAIMANT was not aware of 

the levy during the negotiations.(b) 

a. The Tribunal must not apply the consideration raised by RESPONDENT 

133. Some courts [BGH in The Mussels Case], when dealing with the standard of fitness of Art. 35 

(2) (b) for the particular purpose for the delivered goods, have relieved the seller from the 

obligation to deliver goods conforming to the requirements of the law in buyer's country when 

these requirements are unknown to the seller. However, RESPONDENT cannot draw the 

Tribunal to apply such former decisions to the current case. 

134. First, foreign case law has no binding value [Tribunale Di Vigevano, Ed remarks; TeeVee 

Toons, Inc v. Gerhard Schubert, fn No.1] on this Tribunal. The only value foreign case law can 

have, is a persuasive one if well-reasoned, in line with Art.7 CISGrequirement to reach 

“uniformity” in the application of the convention [Ferrari; Schlechtriem/Schwenzer, p. 126]. 

Second, courts and arbitral Tribunals may refer to foreign case law “which had decided an 

analogous matter” [Ferrari, p. 256]. However, the situation at hand is to be distinguished from 

that raised by RESPONDENT. The consideration raised by RESPONDENT has been an issue in 

the context of the obligation of the seller in accordance with Art 35 (2) (b) [The Mussels Case; 

frozen pork case]. In addition, the rationale behind such consideration was specifically tied to 

the general position of sellers as “exporters” who generally “cannot know all such regulations 

for the use of goods in the intended country” [Schlechtriem-BGH]. 

135. The situation at hand deals with the obligation of the buyer to comply with the laws and 

regulations. This obligation is expressly addressed in Art 54 CISG. RESPONDENT in its 

position as buyer cannot expect to be treated in a different status. Therefore, different situations 

must be dealt with differently. 
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136. Third, The Mussels Case decision lacks general acceptance anyway because its opinion contains 

elements that suggest homeward trend [Flechtner, p.10]. Homeward trend is present when the 

court interprets the CISG according to existing or merely presumed domestic counterparts [L.A 

DiMatteo-2014, p.103]. Court decisions presenting homeward trend are highly criticized and 

cannot therefore offer much guidance. [Italdecors.a.s 1998 in: AM Romito]. 

137. In imposing the rule relieving the seller from observing the public law regulation at the buyer’s 

place unless it expressly promises to meet these standards, the BGH in The Mussels Case did 

not take into consideration situations in other countries [Kyselovska, para. 3.2; Poikela, p. 230]. 

 The court’s interpretation was based on domestic law. 

138. In addition, arbitration tribunals and courts of other jurisdictions have departed from this 

consideration, decided otherwise applying the regulations of the buyer's place of business 

[Schlechtriem-BGH; CA Grenoble].Therefore, the Tribunal should not consider the application 

of this consideration. 

b. Even if the Tribunal considers that this consideration is applicable, CLAIMANT 

does not have a duty to inform because CLAIMANT was not aware of the levy 

during the negotiations. 

139. RESPONDENT cannot prove that CLAIMANT had a duty to inform RESPONDENT about the 

levy since CLAIMANT was not aware of the levy during the negotiations. 

140. According to The Mussels Case, the seller will be responsible for the public law regulations at 

the BUYER’s place if the buyer informed the seller about such provisions relying on the seller's 

expert knowledge.Seller will also be responsible if it was or should have been aware of the 

regulations at issue because of special circumstances [Medical Marketing International]. 

141. During the negotiations of Sec. 4, the persons negotiating the DSA on CLAIMANT’s behalf had 

no knowledge about the specific provisions of ML/2010C nor were they aware of the deduction 

of the levy from the JetPropulse payment [PO2, para. 8 p. 55]. 

142. Further, when CLAIMANT’s financial department had a look at the specific provisions of 

ML/2010C, the Parties had already agreed on taking over Sec. 4 and were only discussing the 

exact US$ amount thresholds, from which a new profit margin should apply [PO2, p.55 para. 
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7]. Then all the subsequent communications between the Parties which were about the 

addendum were led by Ms. Beinhorn [R# 2, p. 28] who was not aware of the levy [PO2, para. 

11, p. 56] until the central bank’s answer to her inquiry [C# 8, p. 17]. Therefore, CLAIMANT 

could not possibly draw RESPONDENT’s attention to the levy as it did not know itself about it. 

143. On the other hand, RESPONDENT at least should have been aware of the regulation because of 

“special circumstances” [Medical Marketing International]. Indeed, the information about 

actions taken by Equatoriana related to the field of foreign exchanges was available before the 

Parties started the negotiations of the price clause on May 2010 [SC. p. 4 para.5] since the 

regulation ML/2010C entered into force on 1 January 2010 [PO2 para. 7 p.55]. 

144. Foreign press, including newspapers in Mediterraneo reported that the Equatoranian 

government took actions against money laundering simply without providing the details 

concerning the costs involved [PO2, p.55 para. 7]. 

145. Therefore RESPONDENT should have been aware that Equatoriana has implemented a new 

extensive legislation touching the field of foreign exchange. The lacking information was only 

about the costs involved. Such information, actually, must have been inquired by 

RESPONDENT itself as courts sometimes consider that there is “a duty to inquire imposed on 

the party who is showing a passive behavior” [OLG, Feb. 1995; Filanto v.Chilewich in: 

Schlechtriem/Schenwzer, p. 164 para. 39]. 

146. The levy charged by the central bank of Equatoriana under Regulation ML/2010C requires 

RESPONDENT’s compliance. Such compliance is not conditioned to RESPONDENT’s 

knowledge of public law regulation at the CLAIMANT’s place. 

B. Bearing the levy fees arises from the obligation of compliance with the contract 

pursuant to Artt. 53 and 54 

147. The levy charged by the central bank must be borne by RESPONDENT as it is so required 

under the Contract.The primary role of the Contract as a source of rights and obligations of the 

Parties is upheld in the CISG as a general principle [Honnold/Flechtner, p. 3]. It is further 

reflected in the reference made in Artt.53 and 54 CISG to additional obligations relating to the 

payment of the price as required under the Contract. 
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148. RESPONDENT’s contractual obligation to pay the price is regulated under Sec. 4.3 DSA. It 

compels the buyer to deposit the purchase price in full into the seller’s bank account. 

Additionally, it states that “The bank charges for the transfer of the amount are to be borne by 

the buyer” [DSA, p.10]. 

149. Sec. 4 DSA shows that the Parties’ intent was that the bank charges shall be borne by 

RESPONDENT in accordance with Art. 8 (1) CISG (i). Since the levy issue came up only after 

the conclusion of the Contract, a reasonable person’s test is the guiding framework of 

interpretation and accordingly the levy can only be understood as a bank charge for the transfer 

of the amount within the meaning of Sec. 4.3 of the DSA Art. 8 (2) CISG (ii) 

i. The Parties’ intent is that the bank charges shall be borne by RESPONDENT 

150. Irrespectively of the nature and the amount of the bank charges, the Parties’ intent was that the 

bank charges shall be borne by RESPONDENT. The intent of the Parties is to be ascertained by 

relevant indicating factors mentioned in Art.8 (3) CISG, provided that these factors can be 

identified [Handelsgericht, Nov.2008]. In addition, in order for the subjective intent of the party 

to be relevant at all, it must somehow have been manifested [UNCITRAL Digest Art.8]. 

151. RESPONDENT argues that, had it been aware of the levy it would either have taken it into 

account in the price calculations or would have insisted on the inclusion of an explicit provision 

into the Contract that CLAIMANT should bear this extraordinary charge [SD, p.26 para. 18]. 

152. However, such secret intention has never been manifested to CLAIMANT. In addition such 

intent was not easy to discern to prove CLAIMANT’s imputable knowledge 

[Schlechtriem/Schenwzer, p.154, para. 17]. Further, the levy fees are no extraordinary charges. 

Other countries apart from Equatoriana also impose the similar type of charge that requires to be 

paid by private parties [PO2, p.55, para. 7]. 

153. Actually, RESPONDENT cannot ascertain that it did not intend to bear the levy fees since Art. 

8 (3) factors to determine an intent cannot be found. In fact, when Parties were negotiating the 

price clause which contains the provision on the bank charges, the negotiators from both sides 

were unaware of the specific provisions of ML/2010C which established the levy fees on every 

payment exceeding US$ 2 million [PO2, p.55, para. 8]. 
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ii. The levy can only be understood as a bank charge for the transfer of the amount 

within the meaning of Section4.3 of the DSA under the objective test of Art. 8 

154. The usual meaning derived from the wording of the contractual clause is an important factor to 

determine the objective interpretation in accordance with the non-exhaustive list of relevant 

circumstances of Art.8 (3) [Schlechtriem/Schwenzer, p.165, para.41]. 

155. The words of the DSA invoke “bank charges for the transfer of payment”. These are bank 

“expenses or costs” [Black’s law Dictionary]. The transfer of payment was subject to the levy 

fees which amounted to US$ 102,192.80 as a charge for the payment. The Equatoriana banking 

mechanism systemically subjects every payment exceeding US$2 million to a 0.5 % subtraction 

[PO2, p.56, para.10]. 

156. Moreover, RESPONDENT’s allegation that CLAIMANT paid the levy in June 2010 and in 

2011 [SD, p.26, para. 19; PO2, p.55, paras. 6-7] is irrelevant. This is because no such clause 

existed in the two other contracts with the other producers [PO2, p.55, paras. 6-7]. In addition, 

the obligation to deposit the purchase price “in full” into CLAIMANT’s account contained in 

Sec. 4.3 DSA emphasizes the understanding that CLAIMANT should receive the purchase price 

agreed upon exempt from deduction. In other words, the amount credited must exactly 

correspond to the amount of the purchase price in the invoices. 

157. Furthermore, the DSA required the buyer to “deposit” the purchase price which literally means 

“the act of giving money or other property to another who promises to preserve it” [Black’s law 

dictionary]. However RESPONDENT has “effected” the payment to CLAIMANT’s account at 

the Equatoriana National Bank [C#3, p.13].  

158. The transferred amount was subjected to a levy before it reached CLAIMANT’s account as the 

transferred amount can only be credited after a clearance [PO2, p.56, para.10]. This only shows 

that the amount had never been deposited in full into CLAIMANT’s account. It has only been 

transferred in full and charged during the transfer before reaching its destination. 

159. Therefore, as the Parties’ intent was that REPONDENT must bear the bank charges irrespective 

of these bank charges’ nature and amount and as the levy fees are reasonably understood as to 
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be part of bank charge, RESPONDENT must bear the levy fees as bank charges as required 

under Sec. 4.3DSA. 

 

PRAYER FOR RELIEF 
 
For the above reasons, CLAIMANT respectfully requests the Tribunal to  

(a) Dismiss RESPONDENT’s request for security for costs 

(b) Declare CLAIMANT’s claim admissible as it was adequately sent on time 

(c) Order RESPONDENT to pay the additional amount of  US$ 2,387,432.8 
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