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STATEMENT OF FACTS  

   

The Parties to this Arbitration are Wright Ltd (hereafter CLAIMANT) and SantosD KG 

(hereafter RESPONDENT). RESPONDENT is a medium sized manufacturer of jet engines, 

incorporated in Mediterraneo. CLAIMANT is a highly specialized manufacturer of fan blades 

for jet engines, incorporated in Equatoriana.  

Both RESPONDENT and CLAIMANT (hereafter the Parties) were subsidiaries of the same 

multinational, Engineering International SA, based in Oceania.  

After their separation, the Parties concluded the Development and Sales Agreement (hereafter 

DSA) on 1 August 2010, for the production and sale of 2,000 TRF 192-I swept fan blades. 

The DSA contains an arbitration clause in Sec. 21 which provides that in case of dispute each 

party can only initiate arbitration within 60 days of the failure of the negotiation. The 

arbitration is to be conducted in accordance with the Rules of the Center for Arbitration and 

Mediation of the Chamber of Commerce Brazil-Canada (hereafter CAM-CCBC). The 

arbitration shall take place in Vindobona, Danubia. The Contract is governed by the CISG and 

Danubian law.  

On 26 October 2010, the Parties added an Addendum to the DSA to regulate the purchase of 

the additional clamps and to include a fixed exchange rate (hereafter ER) provision to be 

applied to the agreement.  

On 15 January 2015, RESPONDENT performed its contractual obligations under the DSA 

by transferring the full amount invoiced by CLAIMANT.  

On 9 February 2015, after the full amount was transferred to CLAIMANT, the latter 

asked RESPONDENT for additional payments due to an alleged mistake by its financial 

department in the calculation of the price of the fan blade and an unexpected levy fee charged 

after the transfer.   

On 31 May 2016, CAM-CCBC received CLAIMANT’s request for arbitration. However, 

CAM-CCBC refused to send the notice to RESPONDENT because CLAIMANT did not 

provide adequate representation and did not pay the required fees to initiate arbitration. 

On7 June 2016, after the 60 days period elapsed, CLAIMANT sent the correct request for 

Arbitration which was accepted by the CAM-CCBC.   

On 1 September 2016, the CAM-CCBC notified the Equatoriana Chamber of 

commerce about CLAIMANT’s non-compliance with a previous award. RESPONDENT 
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requested security for costs right after it learned of CLAIMANT’s history of non-compliance 

through the Carioca Business News article. 

 

INTRODUCTION  

  

CLAIMANT failed to adequately commence the arbitration proceedings as its request for 

arbitration was belated and the attorney who submitted the request lacked the authority to 

represent CLAIMANT. Therefore,  RESPONDENT requests the Tribunal to dismiss 

CLAIMANT’s request for arbitration as inadmissible (Issue 1).   

  

RESPONDENT sought protection through an order for security for costs as soon as it learned 

about CLAIMANT’s history of non-compliance with a previous arbitral award and 

its financial situation. Hence, the Tribunal should order CLAIMANT to provide security for 

costs (Issue 2).  

  

RESPONDENT fulfilled its contractual obligations as provided in the DSA. As soon as it 

received CLAIMANT’s invoices, RESPONDENT transferred the full invoiced amount to 

CLAIMANT. However, CLAIMANT is clearly overstepping the contractual allocation of the 

Parties’ responsibilities by asking for additional payments from RESPONDENT. Therefore 

RESPONDENT requests the Tribunal to dismiss CLAIMANT’s request for additional 

payments as baseless (Issue 3).  

 

ARGUMENTS 

  

ISSUE 1: CLAIMANT’s claims are inadmissible  

1. According to the DSA in case of dispute the parties should try to settle it amicably and if no 

solution can be reached they had 60 days to initiate arbitration. CLAIMANT is alleging that 

“negotiations prior to arbitration were not obligatory” [Claimant, p. 4, para. 15], whereas 

sec. 21 of the DSA clearly imposes negotiations as a condition precedent to initiate arbitral 

proceedings (I). Thus, after the failure of negotiations on 1 April (II), CLAIMANT had 60 

days to properly initiate arbitration which it failed to do. Instead, CLAIMANT submitted on 

31 May 2016 an invalid request according to Artt.4.1 and 4.2 of the CAM-CCBC Rules (III).  

I.  Negotiations are a condition precedent to the initiation of arbitration.  
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2. It is affirmed that when a dispute resolution clause contains a negotiation clause restricted to a 

fixed period of time, the latter operates as a condition precedent to valid initiation of arbitral 

proceedings [Emirates Trading Agency; Andrews, p. 35].  

3. The Parties included a dispute resolution clause in Sec. 21 DSA, the first sentence of which 

states the following: “all disputes arising out of or in connection with this Agreement shall be 

settled amicably and in good faith between the parties”. The wording of this provision 

evidences its mandatory nature. Indeed, the verb “shall” is used to “impose a duty on a 

capable actor” [Garner, pp. 940-941]. The Parties then included a time period during which 

arbitration should be initiated in case of failure of the negotiations [DSA, p. 10, Sec. 21].  

4. CLAIMANT is alleging that such negotiations were not mandatory, yet it admitted that it had 

an obligation to negotiate [SC, p. 6, para. 17]. Indeed, CLAIMANT affirmed that it complied 

with “the requirements in Section 21” by trying to “resolve the dispute amicably” [SC, p. 6, 

para. 17]. In fact, CLAIMANT made several offers before sending the request for arbitration, 

which RESPONDENT refused because of their lack of pertinence [SC, p. 6, para. 17]. 

CLAIMANT hoped that RESPONDENT would get intimidated and pay more than what was 

agreed upon. Indeed, the offers only served CLAIMANT’s interests as they consisted of 

selling more blades to RESPONDENT which brought more inconveniences to it [SC, p. 6, 

para. 17].  

5. Moreover, the Parties did arrange a meeting during which they tried to settle the dispute [R#3, 

p. 29]. The representatives attending the meeting were authorized to sign any “settlement 

agreement” between the Parties [PO2, p. 58, para. 23] which demonstrates their intention to 

try and settle the dispute amicably. In addition, such behavior evidences that both Parties 

knew about the obligation to negotiate. The fact that they complied with it affirms that they 

considered it as a condition precedent to initiate arbitration.  

6. Thus, the 60 days period of Sec. 21 of the DSA is a valid contractual time bar to the 

commencement of the arbitral proceedings. Consequently any request for arbitration 

submitted after the end of the 60 days should be considered time-barred and thus 

inadmissible.  

II. Negotiations failed long before 31 May, 2016  

7. The negotiations ended long before 31 May, 2016 as CLAIMANT expressly declared the 

failure of the negotiations in its email of 1 April, 2016 (A). Their failure is furthermore 

illustrated by RESPONDENT’s absence of offers after that date (B).  

A. CLAIMANT’s declarations on 1 April 2016 prove the failure of negotiations 
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8. CLAIMANT expressly stated that it is “not possible to find an amicable solution” in its email 

of 1 April, 2016, making it clear that the negotiations have failed [R#3, p. 29]. As 

CLAIMANT affirmed to declare is to “state firmly and clearly” [Claimant, p. 7, para. 26; 

Oxford Dictionary, p. 325], the email was a firm and formal declaration of that failure. It was 

clear through the wording of the email that CLAIMANT considered the negotiations to have 

failed after the meeting of 31 March [R#3, p. 29]. Indeed, when CLAIMANT stated that it 

“had hoped to avoid such proceedings”, it is obviously referring to the arbitration 

“proceedings”, thus formally informing RESPONDENT of its intent to commence arbitration 

and putting an end to negotiations.  

9. CLAIMANT pretended it was willing to consider a “meaningful negotiation” [R#3, p. 29]. 

However what CLAIMANT meant by negotiation was that RESPONDENT should concede 

and accept to buy the additional fan blades as CLAIMANT wanted [SC, p. 6, para. 17] which 

does not amount to negotiations. The negotiation is the process of discussing something with 

someone, in order to find a solution that suits all the Parties [Cambridge dictionary]. 

Therefore, the fact that a party is only willing to discuss if the other accepts its offer cannot be 

considered as negotiating. This reflects that CLAIMANT was not willing to actually negotiate 

anymore, especially since RESPONDENT refused its unreasonable offers.  

10. Moreover, the fact that CLAIMANT instructed its lawyer to start preparing for arbitration 

reflects its serious intent to end negotiations. RESPONDENT could only understand that there 

was no possible agreement between them especially since CLAIMANT insisted that the fees 

of the attorney should be calculated starting that date (April 1) [R#3, p. 29]. Such behavior 

could not be considered as encouraging an “amicable” settlement of the dispute, but rather as 

a clear step into a more formal dispute resolution method which in this case would be 

arbitration.  

B. The absence of offers from RESPONDENT’s side clearly indicate that negotiations 

have ended  

11. A rejection of an offer may be implicit and does not need to be express. In this regard, the 

conduct of a party can be considered as an implicit rejection [Carrara/Kuckenburg]. In the 

case at hand, there was no reason to believe that RESPONDENT will change its mind and 

accept CLAIMANT’s offers. Therefore its absence of reply to the email sent on 1 April 

clearly indicates its persistent rejection of CLAIMANT’s offers. RESPONDENT considered 

the email as a mere declaration of the end of negotiations, materializing the Parties’ 

understanding that no agreement can be reached [R#3, p. 29].  
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12. The absence of offers from RESPONDENT after the meeting was due to the fact that there 

were “fundamental differences” between the parties which could not be disregarded [PO2, p. 

59, para. 23]. Indeed, even though RESPONDENT sent representatives authorized to sign 

any settlement agreement that would result from the meeting of 31 March 2016, the Parties 

did not reach such agreement [PO2, p. 59, para. 23]. Therefore when RESPONDENT 

received the email announcing that CLAIMANT was going to approach its lawyer, 

RESPONDENT reasonably considered it as stating the failure of negotiation and started 

preparing for a possible arbitration.  

13. Even if the Tribunal were to conclude that it was not obvious that negotiations have failed on 

1 April 2016, it should consider that two months is an extremely long period to wait for a 

“possible” proposal from RESPONDENT. Furthermore, to consider that CLAIMANT waited 

two months to initiate arbitration because it was unsure of the existence of a condition 

precedent to arbitration and of RESPONDENT’s position, is unreasonable and goes against 

all commercial logic. Indeed, one of the rationales in commercial field is to limit the 

uncertainty and conserve the stability of the market. Any reasonable commercial actor would 

not wait this long to get its allegedly due payment if it did not consider that it had an 

obligation to wait and negotiate.  

14. Consequently, RESPONDENT is requesting the Tribunal to find that the negotiations failed 

on 31 March and CLAIMANT declared their end on 1 April, which makes 31 May 2016 the 

end of the 60 days limitation to initiate arbitration. 

III. CLAIMANT failed to properly initiate arbitration as provided under Artt. 4.1 and 4.2 of 

the CAM-CCBC Rules  

15. One of the legal consequences that arise from the request for arbitration is its impact on time 

limits issues. When it is validly and timely submitted, a request for arbitration is capable “of 

setting aside the time limit issues” and ensuring that the arbitral tribunal will render a valid 

and enforceable decision on the merits of the case [Commentary CAM-CCBC, p. 66, para. 5]. 

Conversely, when a request is not validly submitted or is out of time, it does not affect any 

existing time limit (A). In addition, amending the invalid or belated request does not stop the 

time limit from barring the claim and thus rendering any award invalid and unenforceable 

(B).  

A. CLAIMANT did not respect the validity requirements of Art.4 of the CAM-CCBC 

Rules  

16. CLAIMANT’s claim is belated since its request for arbitration of 31 May 2016 is not validly 

submitted as did not respect the requirements of Art. 4 CAM-CCBC Rules. Indeed, Mr 
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Fasttrack, the attorney who filed the request lacked the requisite authority to represent 

CLAIMANT (i). Moreover, CLAIMANT failed to pay the registration fee required under Art. 

4.2 of the CAM-CCBC Rules (ii). 

i. The Attorney did not have the authority to initiate the arbitration on 31 May 2016  

17. CLAIMANT is affirming that it complied with Sec. 264 of Code of Civil Procedure by 

providing a written power of attorney [Claimant, p. 8, para. 34]. However, this is irrelevant to 

the current issue as it is the content of the power of attorney that is questioned in this case. In 

fact, Art. 4 of the CAM-CCBC Rules, states as one of the constituting elements of a request 

for arbitration a written power of attorney offering an “adequate representation”. In a dispute 

between an independent subsidiary of a company and its client, a power of attorney 

representing the parent company cannot be considered as also representing its subsidiary. 

Indeed, not only the parent company is considered as a 3rd party to this dispute but the 

subsidiary is “an independent legal entity” from its parent company [PO2, p. 54, para. 2]. 

Therefore the parent company cannot interfere with its business and interactions with clients.  

18. In addition, the first power of attorney states that the “client” is Wright Holding Plc and not 

Wright Ltd [Power of Attorney, p.18]. Thus on the date the request was sent, the attorney did 

not represent CLAIMANT (Wright Ltd), but rather its parent company. Accepting the first 

power of attorney would mean that the parties to the litigation are Wright Holding Plc 

and SantosD, where the opposing parties would be the Holding as CLAIMANT 

and SantosD as RESPONDENT which is absolutely not the case. The case at hand is 

opposing Wright Ltd (CLAIMANT) and SantosD (RESPONDENT) which makes the first 

power of attorney completely void and irrelevant.  

19. Furthermore, the agency rules are irrelevant to this case contrary to what CLAIMANT is 

alleging [Claimant, p. 9, para. 35] since “the most important element of a principal-agent 

relationship is the concept of control” exerted by the principal upon his agent [Cambridge 

dictionary]. It is obvious that Wright Ltd as a subsidiary could not possibility exercise any 

kind of control over its parent company Wright Holding Plc.  

20. In verifying the compliance of CLAIMANT with the requirement of Art.4, the CAM-CCBC 

acknowledged that CLAIMANT did not fulfill these requirements and asked for a corrected 

power of attorney, underlining the Parties to the dispute [Order of the President of the CAM-

CCBC, p. 19].   

ii. CLAIMANT did not fulfill the requirement of Art. 4.2   
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21. Under Art.1 of the LCIA Rules, if the Registrar of the LCIA do not receive the payment of the 

registration fee, it should consider that the arbitration has not commenced and the request as 

not been delivered.  

22. Art. 4 of the CAM-CCBC set the necessary elements for a valid request for arbitration 

without which the request can be considered incomplete and as a consequence the arbitration 

proceedings would not be initiated. The registration fee is necessary to prove the serious 

intent of the Parties to initiate a non-frivolous action [Commentary CAM-CCBC, p. 67]. 

Therefore, an incomplete payment could evidence the lack of seriousness and pertinence of a 

CLAIMANT’s claim. Moreover, the CAM-CCBC did not send notice to RESPONDENT 

until all the elements of Art.4 were correctly sent and the fees were paid in full, which was on 

7 June 2016.  

B. The amendments made on 7 June do not make the request for arbitration valid  

23. When CLAIMANT tried to submit the request for arbitration on 31 May 2016, it did not 

fulfill the requirements of the CAM-CCBC. Even though CLAIMANT amended its request 

later on, its request is still belated and thus should be considered inadmissible. Indeed, the 

amendments were made on 7 June 2016 which is long after the end of the 60 days contractual 

time limit imposed by the DSA [DSA, p. 11, sec.21].  

24. A request for arbitration is considered validly submitted if it fulfills the requirements of Art.4 

of the CAM-CCBC Rules. If the request is lacking an element the center may give the 

CLAIMANT a period of time to complement its request. However such amendments do not 

affect any contractual time bar limiting the right to initiate arbitration. Indeed the limitation 

period is neither “interrupted nor suspended in the event of an incomplete request of 

arbitration” [Verbist/Imhoos]. Thus, even if CLAIMANT amends its request within the time 

allocated by the arbitral institution, there is a high risk that its claim would be barred 

[Commentary CAM-CCBC, p. 66, para. 5].  

25. The 60 days’ time limit to initiate arbitration is a contractual time limit set on the basis of the 

principle of Party Autonomy and not a statutory time limit set by the Rules of the CAM-

CCBC. The authority of the CAM-CCBC over the dispute between the Parties is embodied in 

the Arbitral Tribunal once it is constituted. Therefore before the constitution of the Arbitral 

Tribunal, the CAM-CCBC organs do not have the authority to extend any time limit imposed 

by the contract concerning the period before the initiation of arbitration. Their authority is 

limited according to Art. 6.4 to extending only the time limits established by the Rules of the 

center.  
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26. Therefore, even if CLAIMANT amended its request for arbitration, the request was only 

validly submitted on 7 June, 2016, which makes it belated. RESPONDENT urges the 

Tribunal to consider the request for arbitration inadmissible as it was submitted after the end 

of the 60 days period which ended on 31 May, 2016.  

27. Moreover, the arbitration clause of the DSA when setting the 60 days time period, states that 

arbitration should be initiated “within 60 days after the failure of negotiations”. The word 

“within” implies that no party has the right to initiate arbitration after the passing of the 60 

days. Conversely any request for arbitration submitted after the end of the 60 days period 

should be deemed belated, thus inadmissible. 

28. To conclude, RESPONDENT is requesting the Tribunal to find that there was an obligation to 

negotiate within 60 days prior to initiation of arbitration according to the DSA and that the 

negotiations failed on 1 April, 2016. Moreover, CLAIMANT failed to fulfill the requirement 

of Art. 4 in its request for arbitration of 31 May, 2016. Indeed, the countdown of the 60 days’ 

time bar ended on 31 May, 2016, which makes the amended request of 7 June, 2016, belated 

[Fasttrack to CAM-CCBC, p. 20]. 

Issue 2: The tribunal should make use of its discretionary power to order security 

for costs  

29. The arbitral Tribunal was requested to order CLAIMANT to provide security for 

RESPONDENT’s legal costs of a minimum amount of US$200,000 [RSC, p. 46, para.1]. The 

Parties agreed that the arbitration would be conducted under the applicable laws of the CAM-

CCBC in line with the international arbitration practice and for the seat of arbitration to 

be Danubian [DSA, p. 11, Sec. 21].   

30. In the case at hand, the lex arbitri is the Danubian law which is a verbatim adoption of the 

UNCITRAL MAL with the 2006 amendments [PO1, p. 53, para. 4]. Respondent will 

demonstrate that the Tribunal has an unfettered discretionary power to grant security for costs 

under both the contract and the applicable law and rules (I) and that it has satisfied the 

conditions to be entitled security for costs in light of the CAM-CCBC Rules and Art.17 

UNCITRAL MAL (II).  

I. The Tribunal has an unfettered discretionary power to grant security for costs under 

both the contract and the applicable law and rules  

31. In general, in the absence of an agreement or statute to the contrary, an arbitrator has inherent 

authority to order a party to provide security. It is reasonable to assume that the Parties, in 

agreeing to arbitration, implicitly intended that the arbitration not be fruitless and that interim 
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orders to preserve the status quo or to make meaningful relief possible would be proper [Gary 

Born, p. 878].The Tribunal's general power is considered to be sufficiently wide to include the 

power to require a party to provide security for costs in appropriate situations [Task force 

report, p. 2].  

32. The arbitral Tribunal’s jurisdiction to grant security for costs is concurrent with the courts’ 

power to grant security for costs [CIArb Interim measures, p. 1; Unione Stearinerie Lanza 

and Wiener]. In light of Art.9 and Art.17 Danubian law the Tribunal and the courts have 

concurrent jurisdictions [Mistelis, p. 606]. An arbitrator's power to order interim relief often 

turns largely on the terms of the parties' arbitration agreement (A) and any applicable 

institutional rules and laws (B) [Gary Born, p. 876; Weixia Gu, p. 182].  

A.    The Arbitration Agreement empowers the Tribunal to grant security for costs  

33. The arbitrator's authority to act would reasonably be implied from the agreement to arbitrate 

itself [Gary Born, p. 878; Bowsher, p. 37]. In the case at hand, there is no express clause that 

provides for security for costs in Sec.21. However, Parties agreed that the arbitration be 

conducted in respect of international practice in Sec. 21 DSA. The trend of national 

arbitration legislation is towards permitting arbitrators to grant provisional 

relief [Gary Born, p. 873]. Over the past several decades, most jurisdictions rejected 

prohibitions against provisional measures by arbitral tribunals and adopted instead legislations 

that confirm the arbitrators’ power to issue provisional relief. Many arbitration institutions, 

both domestically and internationally, have modeled their rules to follow the world trend 

towards a “pro-arbitration” attitude, explicitly providing the arbitrator with full authority and 

discretion in ordering security for costs [Weixia Gu, p. 182; Born 2015, p. 209].   

  B. Both Art. 8 CAM-CCBC and Art. 17 Danubian law empower the tribunal to grant 

security for costs as an interim measure   

34. By choosing the applicable law and rules to a particular contract, parties agree that 

all potential ambiguities arising from that contract are to be interpreted in accordance with 

these chosen legal texts. Art. 8 CAM-CCBC provides that unless otherwise agreed by the 

parties, the Tribunal can, at its own discretion, grant provisional measures both injunctive and 

anticipatory. Similarly, Art. 17 also provides that unless otherwise agreed by the parties, the 

Tribunal may grant an interim measure. While these provisions do not specifically refer to 

security for costs, the broad language that enumerates the different types of interim measures 

is sufficiently wide to enable the Tribunal to order security for costs. It is widely accepted that 

arbitrators have the jurisdiction to grant interim or provisional measure [Commentary CAM-

CCBC, p. 143]. As for the Danubian Law, The 2006 amendment  were considered to be the 
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most extensive [Mistelis, p. 621] which expanded the scope of authority granted under Article 

17 by deleting the requirement in the original Art. 17 that the interim measure be “in respect 

of the subject-matter of the dispute” [Legislative history, p. 165]. Moreover, Art. 

17 Danubian Law defines an interim measure as “any temporary measure” ordered by the 

Tribunal among the categories of measures enumerated under Art. 17. The drafters considered 

these categories to cover all possible circumstances in which an interim measure might be 

sought [Legislative history, p. 165]. 

35. Thus, both Art. 8 CAM-CCBC and Art. 17 Danubian Law empower the Tribunal to order 

security for costs. In light of the Sec. 21 DSA, the institutional rules of the CAM-CCBC and 

the Danubian law, the Tribunal has the power to order security for costs.  

II. RESPONDENT has satisfied the conditions to be entitled to security for costs under 

the CAM-CCBC rules and Art. 17 Danubian Law   

36. RESPONDENT is entitled to security for costs since it has fulfilled the different conditions 

established by the Danubian law and the CAM-CCBC Rules. Indeed, CLAIMANT is unable 

to pay an award of costs if granted (A) and even if CLAIMANT were able to pay, it may 

avoid payment (B). As for the balance of conveniences test, it lies in favor of 

RESPONDENT (C) whose claim has more reasonable probability of success on the merits 

(D). In light of the CAM-CCBC Rules, the Request of Security for Costs was made on time 

(E) and the requested amount of security for costs is reasonable (F).  

A.  CLAIMANT is unable to pay an award of costs if granted  

37. Art. 17(1)(c)  establishes  that  providing a means of preserving assets out of which a 

subsequent award may be satisfied is one of the functions of  an interim measure .Indeed ,the 

financial situation is a key element. There must be sufficient evidence to assume that the 

current situation of CLAIMANT would not enable it to pay RESPONDENT’s cost [Task 

force report, p. 13]. The more difficult it appears to be for the person concerned to raise the 

money, the more obvious becomes the need for such measure to protect the other party 

against the risk of incurring irrecoverable costs [Olakunle O  Olatawura V. alexander O 

Alexander O Abiloye].  

38. In order to assess CLAIMANT’s financial situation, there are two different tests. First, 

whether there is a reason to believe that CLAIMANT would be unable to pay 

[NEEDHAM, p. 123; Keary Development V Termac Construction]. The applicant must be 

able to provide credible testimony to show that there is reason to believe that the plaintiff is 

indeed impecunious by providing a “credible testimony” [NEEDHAM, p. 123]. Once it is 

established by credible evidence that there is reason to believe that the plaintiff will be unable 
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to pay the costs of the defendants if they are successful in their defense, “the court has a 

discretion that should not to be hampered by considerations of burden of proof” [Sir Lindsay 

Parkinson &Co. Ltd. v. Triplan Ltd].  

39. Second, there must be a fundamental and unforeseeable change of situation since the 

agreement to arbitrate was entered into. The plaintiff's unforeseeable inability or 

unwillingness to pay should not estop respondent from demanding security at the outset of 

arbitration [Henderson, p. 68; Task force report, p. 13].  

40. In the case at hand, “Carioca Business News” provides “credible testimony” of CLAIMANT’s 

lack of funds. Indeed it is not a mere newspaper article based on the Journalist's own research 

but is rather  based on ‘’the statements of a sworn person‘’, the Head of the Chamber of 

Commerce  in Oceanside Equatoriana, that the chamber received a notice from the CAM-

CCBC [R#6,p. 47]. It is worth mentioning that the journalist’s mistake is just in term of 

related to the dates. The award ordering the government of Xanadu to pay was rendered in 

2013 not 2010 [PO2, p. 61, para. 39]. The article further evidences that 

CLAIMANT's financial problems have begun after the conclusion of the contract. Indeed, the 

CAM-CCBC informed the Oceanside Chamber of Commerce on 4 September 2016 that 

CLAIMANT did not comply with the award ordering it to pay US$ 2,500,000. Even though 

the award had been rendered in January 2016 [RSC, p.46]. It was until the other party resorted 

to litigation in the courts of Ruritana [Letter President of tribunal-Claimant, p. 49], that 

CLAIMANT merely declared a set-off to which the other party objected [PO2, p. 59, para. 

30].  

41. Moreover, CLAIMANT was not even able to afford its own costs for the production of the 

TRF-305 and had to take a loan from its parent company [PO2, p. 59]. While, no one can for 

sure foresee if CLAIMANT will or will not be able to collect any external funding in the 

future, it seems that CLAIMANT would unlikely be able to collect funds by external funding. 

Indeed, the third party funders, which CLAIMANT approached, refused to fund it [R#6, p. 

47; PO2, p. 59]. Even though there is no third party agreement in this case. CLAIMANT’s 

attempts to facilitate one are undeniable [R#6, p. 47; PO2, p. 59]. It is worth mentioning, that 

usually the presence of third party funding alerts the RESPONDENT to the precarious 

financial situation of CLAIMANT and raises concern regarding its ability to meet an adverse 

costs award [Kirtley/Wietrzykowski, p. 18, Patricia Živković], let alone the rejection of the 

recourse to third party funding by funders.  

42. Additionally, CLAIMANT alleged that any lack of funding has been caused exclusively by 

RESPONDENT [LPTC, p. 49].Yet, it is undeniable that the payment received from the 
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RESPONDENT helped improve the financial situation of CLAIMANT since it was used to 

pay back bank loans which had become due and to pay for the development of the TRF-305 

[PO2, p. 59].  

B. Even if CLAIMANT was able to pay the costs, it may avoid payment  

43. In light of Art.17 (1) (c) security for costs aims at providing a financial asset out of which a 

subsequent award may be satisfied. In practice such measure, is granted in case of exceptional 

circumstance such as abusive conduct or some evidence of bad faith on the claimant side 

[Task force report, p. 14; ICSID Case No. ARB/14/14; ICSID Case No. ARB/10/12].The 

exceptional character is due the element of bad faith, not the inability to pay [Claimant, p. 12, 

para.  49].  

44. The current circumstances are exceptional since CLAIMANT may be able to avoid payment 

even if it was able to pay. Indeed, a “proven history” of on non-compliance with previous 

awards is an exceptional circumstance that constitutes a decisive and compelling ground for 

granting security for costs [ICSID Case No. ARB/14/14; ICSID Case No. ARB/10/12; Task 

force report, p. 14]. In the case at hand, an award to pay US$ 2,500,000 under the CAM-

CCBC rules was rendered against CLAIMANT in January 2016 [RSC, p. 46].  Yet, 

CLAIMANT has neither challenged the award nor has it complied with it [RSC, p. 46]. The 

other party had no choice but to request the CAM-CCBC pursuant to Art. 11.2 which enable 

the injured part in case of non-compliance with an arbitral award to request the CAM-CCBC 

to disclose this fact to other arbitration institutions and chambers of commerce party and 

resorted to litigation in courts of Ruritania [LPTC, p. 49].  

45. CLAIMANT alleged that it did not comply with the award because it owes a larger amount to 

the other party’s parent company and declared by its own a set-off to which the other party 

objected [PO2, p. 59, para. 30]. However, it is important to clarify that “a set-off defense is 

launched within litigation, and the claim is considered to be extinguished once the Court 

declares it to be so and not simply because the defendant claims that it is” [Pavić, p. 103].  

46. The set-off declared by CLAIMANT in the previous case did not satisfy the conditions of Art. 

8 UNIDROIT Principles [Bonell-UNIDROIT, p. 432]. It is based upon its allegations on a 

larger amount that it owes to the other party’s parent company as damages [LPTC, p. 49]. 

First, the obligations are not owed to each other CLAIMANT owes the amount to the parent 

company of its supplier and not its supplier and creditor which is an independent entity. 

Second, the other party’s obligation is not ascertained. The existence of an obligation is 

ascertained when the obligation itself cannot be contested when it is based on a valid and 

executed contract or a final judgment or award which is not subject to review.  An obligation 
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to pay damages is not ascertained since the obligation may be contested by the other party. 

Hence, there is neither unilateral set-off in this case nor a set-off by agreement since the other 

party objected it in the previous case to CLAIMANT.  

47. Based on the set forth evidences, RESPONDENT fears that CLAIMANT would default on 

the future costs award by simply declaring a unilateral set-off. It may base its set-off on its 

alleged missing additional payment that it is requesting when it fails in this case as it did in 

the previous award against it which seems to be the pattern to default payments.  

48. Further, there is an element of bad faith since the beginning of the contractual relationship. 

Indeed, CLAIMANT mislead RESPONDENT to contract with it by creating the impression 

during the negotiations of the contract that it was expecting at least half of the US$ 100 

million claimed in the arbitration [PO2, p. 60, para. 34]. Back then CLAIMANT’s financial 

audits of 2010 were only available on 2011 after the conclusion of the contract [PO2, p. 58, 

para. 28].  

49. CLAIMANT knew about the outcome of the arbitration which consisted on an amount of only 

a fraction of the amount alleged equivalent to 15 US＄million dollars before concluding the 

contract on 7 June 2010 [PO2, p. 49] .Yet, it did not inform RESPONDENT about it. 

Whereas, under Art 3.1 UNCITRAL Rules of Transparency, the award is not a confidential 

information but rather public one. CLAIMANT should have informed RESPONDENT [PO2, 

p. 46, para. 4].  

50. Such a concealment of information embodies a bad faith element. Therefore, the current 

circumstances are to be considered as exceptional .It seems likely that RESPONDENT will 

not recover its costs even if it prevails in this case. Therefore, RESPONDENT is entitled to 

protection through an order of security for costs.   

C. The balance of convenience lies in favor of RESPONDENT  

51. Art.17 (2) (a) Danubian Arbitration Law was considered to represent the balance of 

convenience test which refers to the assessment of whether the harm caused by the defendants 

is adequately reparable by an award of damages (i) and whether that harm substantially 

outweighs the harm that the defendants are likely to suffer if the interim relief is granted (ii) 

RESPONDENT satisfied the two conditions of the balance of convenience test under Art. 17 

(2) (a) Danubian Arbitration law.   

i. The Harm is not adequately reparable by damages  
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52. The trend in international arbitration today is for a more economic approach which recognizes 

that it might not always be possible to compensate fully for the actual losses suffered in 

international business through an award of damages [Nathalie Voser, p. 176]. 

53. Such approach was adopted by the drafters of Art.17 UNCITRAL MAL. This WG changed 

the previous “irreparable harm” standard by the “not adequately reparable harm by an award 

of damage” standard. The WG considered the previous standard too narrow in the commercial 

context where most harm may be cured by monetary compensation [Legislative history, p. 

312]. 

54. This amendment aimed to avoid the restrictive interpretation of the irreparable harm standard 

as the potential harm irreparable by monetary compensation.  The WG harm not adequately 

reparable by an award of damages standard, as a lower threshold than irreparable harm 

standard which establishes the tribunal’s discretion to determine the level of harm necessary 

to merit protection. The wording of Art.17 A (1) (a) “likely to result” was chosen in order to 

take into account that there are often insufficient facts known to provide proof that harm will 

result at the time an interim measure is sought unless a particular action is taken [Legislative 

history, p. 169]. 

55. The risk of an adverse costs order is of no consequence if the party against whom it is likely 

to be made has no or assets [Taskforce report, p. 2]. The respondent sued in arbitration by a 

claimant who has no money stands to lose in any event, putting it in a similar situation to a 

creditor faced with a possible impecunious debtor .If it ignores the claim in arbitration, it is 

likely that an adverse award will be rendered and if it defends the action, this will be 

expensive. Without security for costs, the costs of defending the action may not be 

recoverable [Weixia Gu, p. 167].   

56. In the case at hand , CLAIMANT is asserting  that  RESPONDENT would in fact prevail in 

the dispute it would sustain no damage as the final award would include incurred legal 

costs[Claimant, p. 15, para. 58]. However, the harm that RESPONDENT is likely to incur 

extends even after the final award is granted since CLAIMANT is likely not to comply with 

the final award whether due to its “inability or unwillingness” [ICSID Case No. ARB/12/10]. 

Therefore, in RESPONDENT’s case even an award of costs is granted in its favor, it would be 

of no consequences. Hence, RESPONDENT’s harm would not be adequately reparable even 

with an award of damages. 

ii.     RESPONDENT’s harm overweighs CLAIMANT’s harm  

57. Art.17 A (1) (a) UNCITRAL MAL provides that “such harm substantially outweighs the 

harm that is likely to result to the party against whom the measure is directed if the measure” 
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referred to as the “balance of conveniences test” [Safe Kids in Daily Supervision Ltd v. 

McNeill].  

58. In light of Art. 17A(1) (a) UNCITRAL MAL, the tribunal would grant security for costs in 

case if the harm that is likely to result to RESPONDENT outweighs the harm that is likely to 

result to CLAIMANT if security for costs is granted. 

59. If CLAIMANT is ordered to provide security for costs, it incurs no harm since it case it 

prevails; it will not only regain the amount of security deposited but it will also be reimbursed 

all costs or expenses of posting the security. Even in case RESPONDENT is successful in its 

case, the security should be released in its favor [CIarb, p. 16]. 

60. Moreover, CLAIMANT is asserting that it does not have any financial difficulty [Claimant, p. 

15, para. 59]. Paradoxically, it is also asserting that RESPONDENT’s request of security for 

costs CLAIMANT would impair its right to present its case [Claimant, p. 16, para. 63]. Yet, 

even in case of non-compliance with the order, CLAIMANT still enjoys its right to present its 

case. Indeed, the dismissal is not automatic since in many jurisdictions arbitrators have the 

ability to order stay of the proceedings or such other procedural orders as they consider 

appropriate. Even in cases where some jurisdictions give arbitrators the power to dismiss a 

claim, they require arbitrators to give an opportunity to the defaulting party to explain the 

reasons for its failure. The power to dismiss the claim will only be exercised in extreme 

situations where the party has disobeyed the order without good reasons [CIarb, p. 15]. 

61. Furthermore, RESPONDENT’s request is fair and just under the current circumstances. 

Security for cost as an interim measure aims to deter a claimant from making a non-

meritorious claim and to protect a respondent from suffering the unnecessary loss of arbitral 

costs incurred in a successful defense against a financially irresponsible or insolvent claimant 

[Weixia Gu, p. 168].  

62.  Indeed, impecunious companies do not have an unfettered freedom to commence legal 

actions against defendants who cannot be compensated if they win. When it comes to 

companies, public policy is in favor of limiting, rather than encouraging, uninhibited access to 

the courts [Asian International Arbitration Journal, p. 61]. The Tribunal must not show such 

a reluctance to order security for costs that this becomes a weapon whereby the impecunious 

company can use its inability to pay costs as a means of putting unfair pressure on a more 

prosperous company [Pearson v. Naydler].  

63. It cannot be disputed that, in an appropriate case, an order for security for costs can serve the 

interests of justice [Weixia Gu, p. 183]. Thus, the court should not be prevented from ordering 

security for costs neither simply on the grounds that it would deter plaintiff from pursuing its 
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claim nor on the ground that it will unfairly stifle a valid claim unless it will be satisfied that 

the claim will be stifled in all circumstances [Keary Developments V Tarmac construction]. In 

this case, such a measure would grant RESPONDENT “a procedural tool by means of which 

he could protect himself against future uncertainties of his counterpart's financial situation” 

[Weixia Gu, p. 167].  

64. When balancing the two parties’ conveniences, it seems that CLAIMANT will incur the 

inconvenience of depositing security for costs at an early stage. As for RESPONDENT if it is 

denied security for costs it will incur a not adequately reparable harm by an award of damage 

that overweighs CLAIMANT’s harm. Therefore, the balance of conveniences test lies in favor 

of RESPONDENT.  

D. There is a reasonable probability that RESPONDENT will succeed on the merits   

65. According to Art.17 A (1) (b), the party requesting security for costs has to demonstrate that 

there is a reasonable probability  that it will succeed on the merits of the claim. This 

requirement entails to prove that its “claim is bona fide and not a sham” [Lindsey Parkinson 

v Triplan] or alternatively that its “claim is not frivolous or vexatious” [Ali Yesilirmak, 

p. 176]. A claim that is scandalous or oppressive or based on allegations which are unlikely to 

found a proper cause of action are not considered bona fide [O’Reilly, p. 83]. It is sufficient to 

establish prima facie a legitimate interest or right, which the measure requested is aimed to 

protect [Ali Yesilirmak, p. 176]. While making an overall assessment of the merits of the case, 

the Tribunal has to refrain from prejudging the merits of the case in detail [Ali Yilsimark, 

p. 176] unless it can clearly be demonstrated that there is a high degree of probability of 

success or failure [Keary developments v Tarmac Construction]. At a prima facie assessment, 

RESPONDENT is seeking to preserve a legitimate right which is its right of payment through 

an order to security for costs.  

66. Unlike RESPONDENT, CLAIMANT’s claim is abusive. It is seeking an additional payment 

based on its allegations that RESPONDENT did not fully comply with its payment 

obligations. Although RESPONDENT paid the purchase price as invoiced by CLAIMANT. 

This latter is alleging that additional payment is due since the price invoiced is erroneous due 

to price calculation mistake from its side [C#5, p. 14]. Prima facie such a claim seems 

abusive. Therefore, CLAIMANT‘s claim is not bona fide. Subsequently, RESPONDENT has 

a more reasonable probability to succeed on the merits.  

E. The Request of security for costs is made on time in light of Art .6.4  

67. Even though RSC was submitted after the signature of the terms of reference, the RSC is 

admissible since it was made on time in light of Art. 6.4 CAM-CCBC. 
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68. An application may, in principle, be made at any time [ReSmith]. However, applications for 

security for costs should be made promptly, that is as soon as the risk or facts giving rise to 

the application are known or ought to have been known [CIArb, p. 10] or when the person is 

in possession of sufficient evidence to justify the application [Altaras, p. 86]. Furthermore, 

Art. 6.4 provides that the Tribunal has the discretion to extend the time periods of the CAM-

CCBC rules. The deadlines established by these regulations are not mandatory and the 

Tribunal has the power to extend them whenever it decides to do so when faced with 

unforeseen circumstances or a specific need [CAM-CCBC Rules Commentary, p. 126].  

69. In the case at hand, RESPONDENT submitted its RSFC on 6 September 2016 [RSC, p. 45]. 

However, RESPONDENT was neither aware  that CLAIMANT’s  solvency  has 

deteriorated   nor of its history of non-compliance with  a previous award until the publication 

of the  Carioca  Business News article  publication on September 5th [R#6; RSFC, p. 46, 

para. 4]. Even the Chamber of commerce was only informed about CLAIMANT’s non-

compliance with the award on 1 September 2016 since the information became public only in 

2016 [PO2, p. 61, para. 39]. RESPONDENT submitted its request as soon as the facts giving 

rise to the application were known and it possessed sufficient evidence justifying its request. 

The discovery of this new evidence constitutes an unforeseen circumstance to both 

RESPONDENT and the Arbitral Tribunal according to which the CAM-CCBC center 

exercised it discretion to amend the calendar [RSC, p. 48]. 

70. As a consequence, by suggesting a potential amendment to the calendar, it seems that the 

CAM-CCBC center extended the deadline to post security for costs [RSC, p. 48]. Thus, the 

RSC is admissible since it was made on time.  

 F. The amount of security for costs set by RESPONDENT is reasonable   

71. The precise amount of the security required should be specified in the order. While assessing 

whether the amount requested is realistic and reasonable, the Tribunal should take 

into account the nature and complexity of the dispute and the reasonableness of the legal fees 

claimed in terms of both rates and number of hours [CIArb, p. 13]. The amount will be based 

on the costs incurred up until the date of the order, plus estimates of future costs [Katherine 

Lynch, p. 24]. The amount is calculated according to the legal tariffs and may be very 

considerable if the dispute is of a high value [International Trust Disputes, paras. 29-98].The 

allocation of costs is governed by the institutional rules [Kerr-McGee Refining Corp v. 

Triumph Tankers Ltd]. Art.12CAM-CCBC reflects the proportionality between the amount of 

the dispute and the different costs involved. Thus, the costs of arbitration must reflect the 

amount involved in the dispute.   
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72. CLAIMANT’s allegation that the amount suggested is an attempt to prevent it from pursuing 

its claim is baseless. It is arguing that the amount requested of US$ 200,000 has been 

requested in light of the amount only of US$199,950[PO2, p.59, para.28] possessed by 

CLAIMANT. Yet, this cash is related to the 2015 not to the current year [PO2, p. 59, 

para.28]. Moreover, RESPONDENT has no interest in doing so since as shown above it has a 

more reasonable probability of success on the merits in the first place. This amount was 

requested in light of the high costs that these proceedings will entail. Indeed, the costs of the 

dispute include the registration fees, the Administration fees, the Expense fund and the 

arbitrator's’ fees [Commentary CAM-CCBC, p. 191]. In addition to the legal costs for the 

services of Mr Langweiler and the expenses of the oral hearing for witnesses and experts 

[PO2, p. 46, para.1]. Such heavy costs involved cannot logically amount to less than US$ 

200.000 if not even more. Indeed, in view of the high value of the ongoing dispute, whereby 

CLAIMANT is requesting US$2,387,430.80 [CAM-CCBC’s Letter to the Arbitrators, p. 32], 

it is clear that the proceedings will entail high costs. Thus, the amount of US$ 200,000 

requested by RESPONDENT is not only reasonable but rather the minimum amount it could 

request [PO2, p. 46, para. 1]. Since the costs involved are high, the amount requested by 

RESPONDENT is reasonable. Therefore, the Tribunal should grant security for costs.   

73. RESPONDENT urges the Tribunal to use its discretionary power and order security for 

costs since it has met the conditions to be entitled to security for costs in light of the 

applicable rules and law, and practice.  

ISSUE 3: RESPONDENT fully performed its payment obligations  

74. CLAIMANT is not entitled to the allegedly remaining payments since there is no basis to 

claim such sums. Indeed, the applicable ER to the DSA is the fixed exchange rate agreed 

upon by the Parties (I). In addition, the 0.5% levy is to be borne by CLAIMANT (II). 

I. The fixed ER is applicable to the price of the fan blades 

75. The fixed ER is the applicable rate to the calculation of the price of the fan blades. Indeed, the 

Parties explicitly agreed to apply the fixed ER to their whole agreement (A) and any 

reasonable person in the same situation as the Parties would understand that the fixed ER is 

applicable to the price of the fan blades as well (B). 

A. The Parties agreed to apply the fixed ER to the DSA  

76. According to Art. 8 (1) CISG “statements made by and other conduct of a party are to be 

interpreted according to his intent where the other party knew or could not have been 

unaware what that intent was”. The use of an Addendum to regulate the purchase of the 

clamps clearly demonstrates that the Parties intended to apply the fixed ER to the DSA (i). 
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Even if CLAIMANT denies such common intent, RESPONDENT’s intent to apply the fixed 

ER to the DSA was clear and CLAIMANT was aware and could not have been unaware of it 

(ii).  

i. The use of the Addendum evidences the Parties’ intent to apply the fixed ER to the DSA 

77. When the parties intend to apply a fixed ER to their agreement they make an unequivocal 

provision for it [Procter and Gamble case]. The provision was introduced through the 

Addendum signed by the Parties on 26 October 2010. Rules of contract modification provided 

for in Art. 29 CISG also apply to agreements aimed at supplementing a contract governed by 

the CISG [Schroeter in Schlechtriem/Schwenzer, p. 475, para. 7]. An addendum is a 

modification proposed in the aftermath of a contract conclusion to add missing or newly 

negotiated terms such as a list of goods to be included [The People's Law Dictionary]. When 

the Parties state that the terms of the Addendum are to be added to the original contract, they 

are applicable to it [Adams, p .882, para. 18.10].  

78. Both the offer and the acceptance of such supplementation are governed by the Convention’s 

rules on offer and acceptance [Schroeter in Schlechtriem/Schwenzer, p. 472, para. 2]. The 

determination of whether a statement amounts to an offer or an acceptance is subject to the 

interpretive template of Art. 8 CISG [Schroeter in Schlechtriem/Schwenzer, p. 472, para. 2].  

79.  In this case, the Parties, for convenience purposes [PO2, p. 57, para. 16], agreed to add an 

addendum to the DSA regarding the purchase of additional clamps [SC, pp. 4-5, para. 8; R#2, 

p. 28]. RESPONDENT made a definite offer in the meaning of Art. 14 CISG. It proposed to 

not to enter into a separate agreement regarding the purchase of the clamps [R#2, p. 28] which 

clearly evidences that the addendum will become part of the DSA. CLAIMANT did not reject 

RESPONDENT’s proposal to not to enter into a separate contract for the clamps.  On the 

contrary, CLAIMANT stated that it "also" agreed to the fixed ER in the email of 24 October 

2010 [R#4, p. 30]. The use of “also” entails that CLAIMANT initially agreed to link the 

addendum to the DSA.  

80. The addendum in question contained a fixed ER provision which states that “the exchange 

rate for the agreement is fixed to US$ 1= EQD 2.01” [DSA, p. 11]. Indeed, RESPONDENT 

noticed the absence of a similar provision in the DSA [R#5, p. 31, para.2]. Concerned with 

the possible conflicts that could arise from ER fluctuations, RESPONDENT decided to make 

an unequivocal provision for it, the purpose of which is to protect the parties from currency 

fluctuations.  In view of such evidence, it is clear that the Parties intended to apply the fixed 

ER to the entire agreement since they agreed to add the terms of the addendum to the DSA.   
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81. Therefore, given that there is an express provision providing for an ER, the Procter and 

Gamble case which requests an absence of ER provision cannot be applied contrary to what 

CLAIMANT is asserting [Claimant, p. 25, para. 95]. In addition, CLAIMANT is alleging 

that since the currency of measurement is different from the currency of payment, the current 

exchange rate should be applied in accordance with the Procter and Gamble case [Claimant, 

p. 25, para. 95]. The currency of measurement is the currency in which an obligation is 

measured; it tells the debtor how much he has to pay. The currency of payment is the currency 

in which the obligation is to be discharged [Procter and Gamble case].  

82. Contrary to CLAIMANT’s allegation, the currency of account is not the EQD. Only a part of 

the total price is calculated in EQD. RESPONDENT’s payment obligations are expressed in 

US$, the currency of payment. Therefore the Tribunal cannot apply the exchange rate at the 

time of payment based on the Procter and Gamble case as CLAIMANT is suggesting 

[Claimant, p. 25, paras. 95-96]. 

83.  And even if the two currencies were different, according to this case; it is commercially 

absurd to conclude that the paying party accepted the inherent exchange rate risk [Procter and 

Gamble case]. Especially when RESPONDENT insisted on pricing and paying in the same 

currencies to avoid such risks. 

84. To conclude, the Tribunal should apply the fixed ER provision to the DSA since this 

corresponds to the Parties’ intent. 

ii. CLAIMANT was aware, and could not have been unaware of RESPONDENT’s intent 

to apply the fixed ER to the DSA 

85. In the case the Tribunal finds the aforementioned arguments insufficient to support a common 

intent of the Parties, it should bear in mind that RESPONDENT always intended to apply a 

fixed ER to all its contracts, including the DSA with respect to its de-risking policy. 

CLAIMANT was aware of RESPONDENT’s imperative need to be de-risked and could not 

have been unaware of it. The fixed ER applies to the DSA as the Parties’ contract was signed 

during the application of RESPONDENT’s de-risking policy. RESPONDENT’s de-risking 

policy consists of reducing RESPONDENT’s currency risks. Pursuant to this policy, when the 

contract provides for floating rates, the contracting parties should apply a fixed exchange rate 

to it. Otherwise, the other contracting party must find another hedging strategy to help 

RESPONDENT reduce its currency risks [R#1, p. 27, para. 2]. The purpose of such policy is 

to make RESPONDENT more attractive to potential buyers [SD, p .24, para. 9] since 

Engineering International SA decided, in 2009, to sell RESPONDENT [PO2, p. 54, para. 1]. 
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Therefore, it is accurate to say that until RESPONDENT is sold, all contracts must be de-

risked.  

86. CLAIMANT was aware that RESPONDENT would not enter into a contract where no fixed 

ER provision is applicable since RESPONDENT held a meeting to inform about its de-risking 

policy to which CLAIMANT assisted [R#1, p. 27]. Considering that the DSA was signed on 1 

August 2010 [DSA, p. 11], before RESPONDENT was sold [PO2, p. 54, para. 1], it was 

obvious that RESPONDENT’s de-risking policy also applies to the DSA.   

87. To conclude, the fixed ER provision applies to the DSA with respect to RESPONDENT’s de-

risking policy since neither of the Parties purchased any currency hedging related to the DSA 

[PO2, p. 20, para. 57], and that the contract provided for floating rates.  

B. A reasonable person would understand that the fixed ER is applicable to the price of the 

fan blades 

88. A reasonable person in the same shoes of the Parties in the sense of Art. 8 (2) CISG would 

understand that it is clear that the fixed ER provision contained in the addendum applies to the 

DSA (i).Indeed, not only did RESPONDENT reasonably relied on the application of the fixed 

ER to the DSA (ii), but also such application is more profitable to CLAIMANT (iii) who 

bears any currency risk associated with the Parties’ contract (iv).   

i. The contra proferentem rule does not apply as the fixed exchange rate provision is 

clear  

89. The Tribunal should disregard CLAIMANT’s request to interpret the exchange rate clause 

against RESPONDENT by application of the 

contra proferentem rule.  The contra proferentem rule applies only when the contractual 

clause is unclear [Schlechtriem/Schwenzer, p.170, para.49]. Ambiguity occurs when one 

cannot immediately see the exact meaning of the clause [COMMENT AND NOTES: PECL 

Article 5:101, p. 287].  

90. In the case at hand, the clause stated that “the exchange rate for the agreement is fixed to US$ 

1= EQD 2.01” [DSA, p. 11]. It is unlikely to use “this agreement” to refer to a part of a 

contract [Adams, p. 114]. Moreover, a party’s argument that the expression “this” agreement 

only refers to a part of the contract is unlikely to be accepted by a court [Adams, p. 114]. 

Thus, CLAIMANT’s claim that the fixed ER provision only applies to the Addendum should 

be dismissed. Indeed, the expression “the” agreement employed in the clause which is even 

broader than “this” agreement cannot possibly refer to a specific part of the contract in 

exclusion of the others.  
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91. Furthermore, CLAIMANT’s argument that the contra proferentem rule applies because the 

ER provision was not negotiated by the Parties is baseless. In accordance 

with the UNIDROIT Principles, “the extent to which this rule applies will depend on the 

circumstances of the case”. Indeed, the rule is intended to prevent that one party “be 

responsible for the formulation of a particular contract term”. In the case at hand, both parties 

were responsible for the formulation of the fixed ER provision since RESPONDENT asked 

CLAIMANT whether “these terms are acceptable to you” [R#2, p. 28]. CLAIMANT had the 

possibility to modify the terms of the provisions but it rather chose to agree to the given 

formulation [R#4, p. 30].  

92. Therefore, since the fixed ER provision is clear and both Parties were responsible for its 

formulation, there is no ground to interpret the provision against RESPONDENT. Thus, 

the contra proferentem rule does not apply.   

ii. RESPONDENT reasonably relied on the application of the fixed ER to the DSA  

93. RESPONDENT relied on the application of the fixed exchange rate to the DSA since 

CLAIMANT never rejected such proposal. One of the general principles of the CISG is 

the Reliance protection embedded in Art. 7 CISG.  Under this principle, a party is bound by 

the impression it created that it was willing to modify the contractual terms if the other party 

has already acted in justifiable reliance on this representation [Magnus]. Such reliance may be 

caused by the absence of a clear rejection. Indeed, “an offeree can create difficult problems by 

a response that is not a clear cut acceptance or rejection” [John O. Honnold, p. 170, para. 

155]. The determination of reasonable reliance should be decided under the interpretive 

methodology of Article 8 [DiMatteo/Hurst, p. 76, para. 5.1].  

94. In the pending case, RESPONDENT clearly communicated its intent to apply the fixed 

exchange rate provision to the DSA, thus modifying the contract. As previously demonstrated, 

CLAIMANT expressly agreed to it [supra, para. 81]. CLAIMANT never rejected 

RESPONDENT’s proposal. Indeed, “rejection of an offer means informing the offeror that his 

offer is not accepted” [Clarence, p. 421]. CLAIMANT has to clearly communicate its 

rejection to RESPONDENT. Rather CLAIMANT merely stated that the proposal is “a 

sensible one” [R#4, p. 30]. By applying the interpretative template of Art. 8 CISG to 

determine the existence of a rejection 

[Carrara/Kuckenburg; Schroeter in schlechtriem/schwenzer, p. 312, para. 2], CLAIMANT’s 

statement cannot be reasonably interpreted as a rejection as it is not clear enough especially 

since CLAIMANT used “also” in the next sentence [R#4, p. 30]. “Also” is an adverb that 

means in addition. When it is used in front position, it is “to emphasize what follows” 
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[Cambridge dictionary online]. CLAIMANT’s use of the adverb “also” can only be 

interpreted as to mean that it accepted to link the addendum to the DSA thus modifying it.  

95. In the absence of a clear rejection from CLAIMANT’s side, it was reasonably expected that 

RESPONDENT would rely on the understanding that the fixed exchange rate applies to the 

DSA. In view of such reliance, CLAIMANT “cannot act inconsistently” with the 

understanding it caused RESPONDENT to rely upon [Art. 1.8 UNIDROIT Principles]. 

CLAIMANT is seeking to apply the current exchange rate to the DSA which would result in a 

detriment to RESPONDENT in the amount of US$ 2,285,240 [PO1, p. 52]. Moreover, 

CLAIMANT did not, at any time, communicate such intent [R#5, p .31, para. 3], thus 

encouraging RESPONDENT to rely upon the application of the fixed exchange rate.  

96. As previously demonstrated, RESPONDENT correctly understood the terms of the contract, 

thus it is protected in its reliance upon them. Therefore it is fair and reasonable to hold 

CLAIMANT responsible for its “incorrect” understanding and thus apply the FER to the 

whole agreement DSA [Hondius/Hartkamp/Hesselink, p. 448, para. 1.3.1].  

97. To conclude, the tribunal should apply the fixed exchange rate to the DSA because 

CLAIMANT has caused RESPONDENT to rely upon its application to the DSA.   

iii. The application of the fixed ER is more profitable to CLAIMANT  

98. CLAIMANT’s allegations that RESPONDENT did not respect the purpose of Sec.4 DSA are 

baseless. One of the objectives of the flexible price structure is to enable CLAIMANT to 

cover its costs and make some profits. Pursuant to this price structure, CLAIMANT’s profits 

would increase with the decrease of its costs [SC, p. 7, para. 21]. Applying the fixed exchange 

rate would enable CLAIMANT to generate more profits. Indeed, CLAIMANT incurred costs 

of EQD 19,586. Using the current exchange rate to convert them into US$, the cost per fan 

blade would amount to US$ 10,941.90. This cost falls within the second range of the price 

formula, thus a 4% profit is to be added to form the final price [DSA, p. 10, Sec.4]. However, 

applying the fixed exchange rate to convert the costs of CLAIMANT would enable it to profit 

from the maximum rate possible under the flexible price formula.  This will allow 

CLAIMANT to make US$ 55 of additional benefit per fan blade than under the current 

exchange rate.  Even though the final price offered by RESPONDENT is lower than that 

assumed by CLAIMANT it provides for the best profit margin for CLAIMANT, thus it is 

more profitable.  

99. Moreover, CLAIMANT was expecting since the beginning that such rate be applied to 

convert its costs [C#1, p. 8, last line]. Using the same rate CLAIMANT used to initially 

convert its costs when it tried to give an estimate of its costs [SC, p. 4, para. 7], the final costs 
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of CLAIMANT amount to US$ 9,793. This result is closely similar to the one provided for by 

RESPONDENT (US$ 9.744.28) [C#7, p. 16, para. 3].  

100. In view of such evidence, the Tribunal order for the application of the fixed exchange rate to 

the DSA as it is clear that it fulfills the purpose of Sec. 4 DSA and that it is more profitable to 

CLAIMANT.    

iv. Currency risk is borne by CLAIMANT  

101. The most obvious risks influencing the payment clause are the possibility for substantial 

depreciation of the currency of payment against the currency or currencies normally used by 

the contracting party [Brand, p. 171]. A certain degree of currency fluctuation is part of the 

normal commercial risks upon the making of a contract [ICC 10032]. This risk should not be 

taken into account unless there is a “massive devaluation of the currency of the order of 80%” 

[Art. 6.2.2 of the UNIDROIT Principles]. Even in a case where the currency depreciated in the 

order of 35%, the decision to consider it as changed circumstance justifying compensation 

was met with a strong dissent. The depreciation did not meet the kind of extreme that would 

justify the compensation as it was not unforeseeable [Icori Estero S.p.A and Kuwait Foreign 

Trading Contracting & Investment Co.].   

102. Production costs are to be converted in US$ to which a certain profit margin, also in US$, is 

to be added. Together they form the final price received by RESPONDENT. RESPONDENT 

does not interfere with the process of calculation of price. CLAIMANT is responsible for the 

conversion of its costs from EQD to US$. Moreover, CLAIMANT accepted to bear the risk 

that its final production costs would exceed US$ 13,125 [SC, p. 4, para. 6]. CLAIMANT 

accepted in this case the probability that it would not generate any profit from the sale of the 

blades [SC, p. 4, para. 6]. Such an increase of the production costs could result from currency 

fluctuation. Therefore, CLAIMANT bears the currency risk in general since it accepted the 

risk of currency for the production costs.   

103. In the pending case, the US$ depreciated with respect to the EQD in the value of about 12%. 

Although CLAIMANT’s costs were incurred in EQD, this depreciation is not onerous to 

CLAIMANT nor is it unforeseeable. Indeed, shortly after the conclusion of the DSA, the 

exchange rate started to fluctuate. Pursuant to these events, RESPONDENT included a fixed 

exchange rate provision.  The depreciation of the currency in this case is not unforeseeable, 

thus does not constitute a situation of hardship.    

104. Therefore, the Tribunal should apply the fixed ER to the DSA since RESPONDENT 

reasonably relied on its application because of CLAIMANT's misleading conduct and that the 
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application of the fixed ER does not constitute a situation of hardship to CLAIMANT, but 

rather is more profitable to it. 

105. To conclude, the fixed ER is applicable to the calculation of the price of the fan blades as the 

Parties agreed to apply it and a reasonable person in the same situation as them would 

understand that the fixed ER is applicable to the DSA. 

II. CLAIMANT must bear the 0.5 % levy  

106. RESPONDENT requests the Tribunal to find that CLAIMANT must bear the 0,5 % levy 

deducted by the FIU as this levy is based on specific public law regulation which 

CLAIMANT is responsible for (A). In addition, the Parties never agreed that such fees should 

be borne by RESPONDENT in the DSA (B). Finally, CLAIMANT breached its duty to 

inform RESPONDENT about the levy fees (C)  

A. CLAIMANT must comply with ML/2010C as it constitutes a specific public law 

regulation in its place of business  

107. The levy is to be borne by CLAIMANT since observance of ML/2010C as a specific public 

law regulation is not part of RESPONDENT’s obligation to pay the price in accordance with 

Art.54 CISG (i). Nor is it relevant for RESPONDENT’s obligation to pay the price in 

accordance with case law (ii). 

i. The levy is to be borne by CLAIMANT in accordance with Art. 54 CISG   

108. The levy is to be borne by CLAIMANT in accordance with Art. 54 CISG because the said 

Art. does not compel RESPONDENT to comply with specific formalities for the receipt of 

payment.  

109. First, it is recognized that where countries impose specific formalities for the receipts of 

payment, the seller should be deemed obliged to indicate such peculiarities to the buyer and to 

comply with certain formalities connected therewith [Maskow, in: Bianca/Bonell, Art. 54, p. 

398, para. 2.7].  This is consistent with the fact that Art. 54 CISG generally does not target 

specific public law regulations associated with the seller’s country. Rather, it is “the country 

where the buyer has his place of business” whose formalities are targeted [Maskow, in: 

Bianca/Bonell, Art. 54, p. 398, para. 2.7]. This is because the rationale behind is that it is 

payment of a sum rather than the receipt of the sum which generally requires formalities to be 

observed [Enderlein/Maskow, Art. 54, para. 5]. Actually, Art. 54 CISG concerns the category 

of “preliminary steps” as they are necessary for a timely payment [Honnold/Flechtner, p. 

232]. Hence, the regulations in the seller’s place could be relevant only insofar as they do fall 

into the aforesaid category of actions necessary to make the payment [Schlechtriem, Art. 54 p. 

457 para. 4]. It follows that the standard is not whether the formality was imposed before or 
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after the payment reached seller’s account as it is conveyed by CLAIMANT [Claimant, p. 33, 

para. 122]. Rather it is whether the formality prevented the buyer from making the transfer 

from its country to the seller’s country. 

110. In the case at hand, since RESPONDENT was able to make the transfer of the full purchase 

price to CLAIMANT’s account on time to Equatoriana [C#3, p. 12], it is considered to have 

fully performed it obligation to take the necessary preliminary steps to enable payment to be 

made. The payment was on time as the DSA imposes no specific time for payment. Besides, 

the investigation imposed on the basis of ML/2010C took place in Equatoriana after the funds 

were transferred by RESPONDENT in full since the funds need to be placed in ECB before 

any clearance is made. This latter ECB is the sole responsible for crediting CLAIMANT’s 

account [PO2, p. 56, para. 10]. Therefore, since ML/2010C did not prevent the transfer to be 

carried out by RESPONDENT, the 0,5% levy deducted is not a cost necessary for the 

transaction. 

111. In addition, the ECB responded to CLAIMANT’s “inquiry in regard to the receipt” of the 

payment [C#8, p. 17] and revealed that there is a specific rule deducting costs of investigation 

from the amount that is normally to be received by the seller. Such rule is specific to a few 

numbers of countries and is subject to controversy [PO2, p. 55, para. 7]. Therefore, the levy 

constitutes a specific formality for the receipt of payments. Accordingly, RESPONDENT has 

performed its obligation to enable payment to be made under Art. 54 CISG and has no duty to 

bear the levy as it falls outside the scope of the aforesaid Art.  

112. Second, in line with CLAIMANT’s own reasoning [Claimant, p. 33, para. 122], 

RESPONDENT will not be compelled to bear any cost that arise from the transaction if it 

arises after the purchase price has arrived to the place of payment. Art. 57(1) (a) CISG 

provides a default rule stipulating that in case the contract does not provide that payment and 

delivery are concurrent obligations, payment is to be made at the seller’s place of business 

[Huber/Mullis, p. 311].  The indication of CLAIMANT’s bank account is not equivalent to 

the choice of the place of payment as it must be understood as an agreed-upon authorization 

to the buyer to pay a third party [N... P... v. H... SA].  

113. In the case at hand payment and delivery are not concurrent obligations since the DSA Sec. 4 

compels the buyer to pay “as soon as possible”.  By applying the default rule of Art. 57 CISG, 

the place of payment is Equatoriana, CLAIMANT’s place of business. Therefore 

RESPONDENT’s obligation to pay the price is accomplished when payment arrived to ECB 

in full [C#8, p.17]. And as the 0,5% levy was charged after the payment arrived at the place of 

payment, it is no longer in the buyer’s sphere of responsibilities. Furthermore, CLAIMANT 
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itself does not consider the levy as  costs arising from the transaction since when it faced the 

levy with other producers, CLAIMANT did not ask the then buyers to bear the levy as cost of 

transaction and actually bore those fees itself [PO2, pp.55-56, para.9].  

114. Finally, should the Tribunal find that Art. 54 CISG comprises compliance with Art. 12 of 

ML/2010C, it should bear in mind that imposing on the buyer such burden would contradict 

the spirit of Art. 54 CISG as the latter is not understood as to impose on the buyer to make 

unreasonable efforts [Osuna-González, p. 

305; DiMatteo/Dhooge/Greene/Maurer/Pagnattaro, p. 95]. Indeed, the application of Art. 54 

CISG is subject to the defenses of Art. 79 impediment [Osuna-González, p. 305] and it is 

submitted that change in the cost of performance or the value of the goods is treated as an 

impediment under Art. 79 CISG [UNCITRAL Digest, Art. 79 CISG, para. 15].   

115. In the case at hand, the Parties agreed on a specific sum of the goods being sold which does 

not comprise the US$ 102,192.80, sum of the levy fees [DSA, p. 10, Sec. 4]. Bearing the levy 

would result in a decrease in the value of the goods being sold to RESPONDENT of the 

amount of the levy or in a change of the costs of performance. 

116. Therefore, the levy constitutes a specific formality for the receipt of payment which was 

charged after the payment was made. Such costs fall outside the scope of RESPONDENT’s 

obligation to pay the price and even if not, the Tribunal should not order to bear such fees as it 

would result in an impediment to RESPONDENT.  

ii. ML/2010C as specific public law regulation associated with CLAIMANT is irrelevant 

for RESPONDENT’s obligation to pay the price in accordance with case law.  

117. First, it is generally submitted that the public law regulations at the seller’s place of business 

can be relevant for the conformity of delivery under Article 35 (2) CISG [The Mussels Case 

in: Schlechtriem-BGH]. Since the rules of the CISG are flexible enough to accommodate the 

interests of the parties in order to strike a fair balance between them [Schwenzer, para. 

5.4], and since the Convention’s provisions are to be understood as a uniform whole [Zeller, 

para.9], the Tribunal should adopt the same approach in the context of the buyer’s obligation 

to pay the price and consider that, likewise, the public law regulations of RESPONDENT’s 

place are relevant for its obligation to pay the price. Accordingly, since Mediterraneo, 

RESPONDENT’s place of business does not impose on private parties the burden to bear the 

costs of governmental investigation for money laundering [SD, p. 26, para. 19]. ML/2010C 

which imposes such rule in Equatoriana, is not relevant for RESPONDENT’s obligation to 

pay the price.  
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118. Second, Art. 7 CISG calls for a uniform application of the Convention. Therefore, courts and 

arbitral tribunals have to take guidance from foreign case law [FRCASCC No. 1021]. In The 

Mussels Case, the court have established a general rule according to which the seller is to be 

relieved from the burden of complying with public law regulations at the buyer’s place of 

business which affect the conformity of the goods. The wide acceptance and the fact that 

other courts from other countries followed the decision, testifies that the decision has become 

an internationally accepted guide to the question [Flechtner, pp. 8-9]. Plus, no homeward 

trend can be demonstrated since the court considered a broad spectrum of German and foreign 

authorities [Schlechtriem in: Flechtner, fn.33]. Furthermore, the BGH decision has been 

treated as “precedent or at least as ‘authority’” in the U.S. federal court [Schlechtriem-

Medical Marketing].  

119. Third, since the reasoning of courts is that the seller is not expected to comply with 

specialized public law provisions of the buyer's country [The Mussels Case; The Frozen Pork 

Case; Medical Marketing International]. It can be deduced from such a heavy jurisprudence 

that generally a party is not compelled to comply with those specific public law regulations 

associated to the other party’s place of business.  

120. The levy is based on ML/2010C which is imposed specifically in Equatoriana where 

CLAIMANT has its place of business in response to the specific situation of the country 

which has a bad reputation in terms of money laundering [PO2 p. 55, para. 7]. The provision 

relating to the levy is clearly uncommon since only Equatoriana and 6 other countries in the 

world impose the costs of investigation on private parties [PO2, p. 55, para. 7]. The rule is 

extraordinary as such costs are normally part of the governmental budget [PO2 p.55, para.7]. 

Therefore, ML/2010C is a specific public law regulation associated with CLAIMANT’s place 

of business and RESPONDENT is not compelled to comply with such type of regulations.  

121. To conclude, in accordance with both Art. 54 CISG and relevant case law, RESPONDENT 

must not bear the levy as it is based on a specific public law regulation more associated with 

CLAIMANT than with RESPONDENT.  

B. The Parties never agreed that such fees should be borne by RESPONDENT  

122. By virtue of the party autonomy principle, the Parties are free to determine the extent and 

mode of performance of the buyer’s obligation [Schwener/Hachem/kee, p. 448, para. 35.04]. 

In the present case, Sec. 4 DSA delimitates the buyer’s scope of duties in the process of 

payment. To assume that the purpose of the DSA is to burden the buyer with undefined costs 

would undermine the very wording of the DSA and its spirit.  Indeed, RESPONDENT has no 

obligation under Sec. 4 DSA to ensure that CLAIMANT receives the full transferred amount 
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(i).  In addition, the DSA cannot be understood as to impose on RESPONDENT the 

responsibility to bear the levy as bank charges for the transfer (ii).  

i. RESPONDENT has no obligation under the DSA to ensure that CLAIMANT receives 

the full transferred amount  

123. First, the primary starting point for the interpretation of the contract shall be the wording used 

in the contract.  Pursuant to Sec. 4 DSA, the buyer’s obligation is to deposit the purchase 

price in full into the seller’s account. It is clear that the wording ‘in full’ concerned the deposit 

and not the receipt of the payment. Thus, the issue of reception of the payment by 

CLAIMANT falls outside the scope of RESPONDENT’s obligations. It has been confirmed 

by ECB that RESPONDENT effected the payment in full to CLAIMANT’s account [C#8, p. 

17]. The ECB stated that “in regard to the receipt”, a deduction was made from the full 

amount [C#8, p. 17]. Therefore, pursuant to Sec.4 DSA, RESPONDENT is under no 

obligation to ensure that CLAIMANT receives the full payment but only to deposit the full 

purchase price into CLAIMANT’s account, which RESPONDENT did.  

124. Second, the parties have selected the transfer of funds as a way of depositing the amount into 

CLAIMANT’s account as there is a reference to bank charges for the “transfer”.  This is also 

consistent with the UNIDROIT principles which elect the transfer of fund as the common way 

of payment if no express choice has been made in the contract. [Art. 6.1.8 UNIDROIT 

principles]. Among the possible times to consider in order to determine when the transferred 

payment became effective, one possible moment is when the transferor’s account is debited or 

when the transferee bank accepts a credit transfer, hence discharging the obligor from its 

payment obligation [Art. 6.1.8 UNIDROIT principles; Bonell-UNIDROIT, p. 298]. This 

reasoning is also consistent with Art. 19 UNCITRAL ML on credit transfer which stipulates 

that a credit transfer is completed when the beneficiary's bank accepts a payment order for the 

benefit of the beneficiary notwithstanding that the amount accepted is less than the amount 

originally transferred because one or more receiving banks have deducted charges.  

125. By effecting the full payment to CLAIMANT’s account [C#8, p. 17], RESPONDENT’s 

account was debited. In addition, since the payment order to credit CLAIMANT’s account at 

the Equatoriana National Bank was never rejected, the payment is considered accepted by the 

bank [Hughes, p. 294]. This is so even if the ECB has deducted charges from the original 

amount transferred by RESPONDENT. Thus, the payment is considered completed.  

126. Third, the levy charged on the amount transferred is not in RESPONDENT’s sphere of 

responsibilities as it was deducted after the payment reached the place of payment. As shown 
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above [Supra, para. 110], the place of payment is Equatoriana and the payment reached ECB 

in full before the FIU charged the levy [C#8, p. 17; PO2, p. 56, para. 10].   

ii. The bank charges provision does not comprise the levy as it is not a bank charge for the 

transfer of payment  

127. An allocation of costs comprises charges due to bank entities under contractual means of 

payment [Mohs in Schlechtriem/Schwenzer, p. 801, para. 22]. Sec. 4 DSA points to the 

charges that emanate from this specific way of payment by transfer of funds [Supra, para. 

121]. The wording of bank charges for the transfer cannot reasonably be understood as to 

comprise fees collected by non-bank entities for purpose other than the service of transfer of 

money. This category of charges is therefore limited to those charges collected by bank 

entities for a specific purpose that is the service of transferring funds.  

128. The levy fees were deducted by the FIU [C#8, p. 17]. Such agency is not in itself a bank since 

it is an operationally free and independent national agency established only for the purpose of 

combating money laundering [UN Money Laundering model provisions, sec. 38; sec. 38, 

drafting note continued, para. 3]. Besides, the fees collected by the FIU were for the service 

of investigation and not for the service of transfer of fund [PO2, p. 55, para. 7]. Thus, since 

the levy fees were collected by a non-bank entity as a cost of investigation, the nature of the 

levy does not correspond to the nature of bank charges for the transfer.  

129. Additionally, during the negotiations, the incorporation of the provision was suggested by 

CLAIMANT when it knew that RESPONDENT was under a pressure to promptly conclude 

the contract in order to make an offer to Earhart SP [C#1, p. 8, line. 15]. At that time, 

ML/2010C was already into force [PO2, p. 55, para. 7]. It seems that this rush suited 

CLAIMANT so that its proposition be accepted even though there was no sufficient 

negotiation for the inclusion of such provision into the DSA.  

C. CLAIMANT is responsible for the levy fees as it breached its duty to inform 

RESPONDENT about it 

130. CLAIMANT should bear the levy since it failed to perform its duty to inform RESPONDENT 

about it. The CISG is based on the general principle of the duty to “communicate information 

needed by the other party” [Honnold, p. 107, para.100]. Accordingly, the Parties have duty to 

inform each other of the “important developments” whenever it is needed [Schlechtriem, 

Art.7, p.67 para.38]. In addition, in accordance with The Mussels Case, the presumption is 

that it is the party whose place of business imposes the specific public law regulation who is 

expected to have expert knowledge of the standard and condition in its own place. This party 

is expected to inform the other party there about.  
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131. CLAIMANT was aware of the press reports concerning the new legislation on money 

laundering from December 2009 which detailed the FIU’s powers.  As well as the 

newspapers’ report about the criticism of the cost allocation involved [PO2, p.55, para.8]. 

Despite the importance of such information, CLAIMANT neglected to have a look into the 

specific provision or ML/2010C. Yet, CLAIMANT ought to have known of the levy from 

2009 as it is expected to have expert knowledge of the standard in its own place of business 

and inform RESPONDENT of it. Moreover, CLAIMANT bore the levy regarding the 

payment from JetPropulse of May 2010 [SD, p.26, para.19] and still did not take a look at the 

provisions of ML/2010C until mid of June 2010 [PO2, p.55, para.8]. However,  the very fact 

that it had endured the levy’s effect added to being already aware of the press reports about 

new regulation touching the field of foreign exchanges, must have been enough to make it 

aware of such formality at that time even without actually looking at the specific provisions of 

the regulation. Thus, it seems more logical that CLAIMANT was aware that there is a levy in 

May 2010 while negotiations have just begun [C#1, p. 8] and should have informed 

RESPONDENT thereof.  

132. In addition, even after it looked at the specific provision of Regulation ML/2010C, 

CLAIMANT restrained from informing RESPONDENT of the levy even though the Parties 

were still discussing Sec.4 DSA [PO2, p.55, para.8]. Hence, CLAIMANT clearly violated its 

duty to inform RESPONDENT of such important information.  

133. On the other hand, RESPONDENT could not possibly have been aware of the levy. Indeed, 

no comparable rule exists in Mediterraneo or any other country known to RESPONDENT 

[SD, p.26, para.18]. Moreover, RESPONDENT never faced the Regulation in its previous 

dealings in Equatoriana since CLAIMANT is the only supplier or costumer known to 

RESPONDENT from Equatoriana [PO2, p.55, para.8]. Moreover, the information available 

to RESPONDENT about the Regulation were too poor. Newspapers in Mediterraneo merely 

reported that the Equatoriana government took actions against money laundering without 

providing any details concerning the costs involved [PO2, p.55, para.7]. Besides, 

CLAIMANT itself, whose place of business imposes the said regulation and where there is 

considerable press report thereabout, did not know about the specific provision of the 

Regulation until it actually endured its effect [PO2, p. 55, para. 8]. Hence, RESPONDENT, 

with less information about the regulation in its place of business, cannot be expected to be 

more informed than CLAIMANT about what is happening in CLAIMANT’s place of 

business.  
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134. Finally, the duty to inform is designed to protect the freedom of will of the Parties 

[Schroeter in Schlechtrem/Schwenzer, p. 252, para. 64]. It goes without saying that had 

RESPONDENT been aware of the levy it would have taken it into account in the price 

calculations or would have insisted that CLAIMANT should bear such costs [SD, p. 26, para. 

18]. Hence failing to inform RESPONDENT of the levy undermined its freedom of will. 

Therefore, CLAIMANT must bear the levy.  

135. To conclude, the 0.5 % is based on specific public law regulation associated with 

CLAIMANT. RESPONDENT never agreed that it would bear such fees in the DSA, and 

CLAIMANT breached its duty to inform RESPONDENT about the levy. Therefore, such fees 

can only be borne by CLAIMANT.  

136. In conclusion, RESPONDENT performed its payment obligations by effecting the full 

amount based on the fixed ER in accordance with the DSA. This latter does not require 

RESPONDENT to bear the levy deducted by the FUI which must be borne by CLAIMANT. 

 

  

  

  

 

 

 

 

PRAYER FOR RELIEF 

 

For the above reasons, RESPONDENT respectfully requests the Tribunal to  

 

(a) Declare CLAIMANT’s claims inadmissible  

(b) Grant  RESPONDENT security for costs 

(c) Consider that CLAIMANT is not entitled to additional amounts 
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