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STATEMENT OF FACTS 

1. Wright Ltd (“Cl …”) is manufacturer of fan-blades for jet engines incorporated in 

Oceanside, Equatoriana.  

2. Santos D KG (“Resp …”) is a medium sized company that produce jet engines in 

Meditrraneo. 

3. In January 2010, Earhart SP, the company was planning a new signature line 100 

executive jet which was looking for quotes, sent a notice to RESPONDENT for the engine 

for the jet. In doing so, the notice contained fairly detailed requirements as to the 

performance of the engine. In special, focus was put the low fuel consumption and noise 

reduction. [SoR ¶5] 

4. After the initial research by RESPONDENT, it became clear that the requested 

specifications could not be attained with any of its existing engines and the fan blades 

available on the market. Accordingly, in spring 2010 RESPONDENT communicated 

CLAIMANT to discuss upon the joint development of a new fan blade on the basis of 

CLAIMANT’S newest model TRF-192. The new fan blade, was to be involved in to 

RESPONDENT’S new JE 76/TL14b to be developed for the Earhart jet. [SoR ¶6] 

5. On 2010, both parties were still subsidiaries of Engineering International SA, and had 

cooperated in two earlier projects, which are TRF 155-II the contract was concluded on 4 

March 2003 and the TRF 163-I the contract was on 3 January 2015. [P.O. No. 2 ¶5]. At 

the first meeting of higher management level in May 2010 Ms. Fang, the development 

manager responsible for the engine project on RESPONDENT’S side and Ms. Filmas 

agreed on the basic principles for the cooperation of both parties. Ms. Fang, made it clear 

that RESPONDENT had to agree on a fix price which could be offered to Earhart SP, 

which was also negotiating with a second possible supplier, wanted to sign a contract for 

the engine in September 2010 with a fix price. Due to uncertain costs for the development 

of a new fan blade, Ms. Filmas on the CLAIMANT side could not submit a fix price but 

insisted to reach for an agreement on a price range of Cost plus Basis formula. [SoR ¶7] 
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6. On 1 August 2010, both parties negotiated and interred in to a Development and Sales 

Agreement, DSA, for the purpose of joint development of a new fan blade TRF 192-I for 

the next generation of RESPONDENT’S high spec jet engines JE 76/TL 14b, that will be 

used in newest version of the signature executive line 100 jet of Earhart SP. [Cl. Exh. No. 

2 P. 9] 

7. CLAIMANT agreed to sell 2000 fan blades TRF 192-I to RESPONDENT by 14 January 

2015 under the DSA. As per the DSA, the price for the fan blades will be calculated on 

cost plus basis. CLAIMANT insisted on a price in Equatorianan Denar (EQD), however, 

Engineering International SA and RESPONDENT kept their accounts in US$. The 

consolidated accounts at group level for the Engineering International SA are also kept in 

US$. That is due to the fact, that in the aircraft industry contracts are normally dominated 

in US$. Altogether, so in this case the contract between RESPONDENT and Earhart also 

provided in US$. CLAIMANT kept its accounts in EQD while published an international 

financial statement in US$ [P. O. No. 2 ¶14]. 

8. After the DSA was signed on 1 August 2010, RESPONDENT realized that both parties 

unfortunately forgot to add an express provision as to the exchange rate to the model used. 

To avoid any future discussions on the applicable exchange rate, RESPONDENT therefor 

insisted on having exchange rate governing to the whole contract explicitly regulated in 

the addendum to the contract. Meanwhile, RESPONDENT needed the same number of 

Clamps connecting the blades to the shafts of fans, requested for an addendum to solve 

the issue of exchange rate in the agreement and to purchase Clamps from CLAIMANT. 

In this matter, CLAIMANT did not raise any objections to such a provision and agreed to 

the fix exchange rate. [Resp. Exhs. No.2&4] 

9. In respect to the DSA, after delivery of goods, RESPONDENT immediately transferred 

US$ 20,438,560 for the fan blades and US$ 183,343.28 for the Clamps in Equatoriana 

National Bank based on CLAIMANT’S invoice on 14 January 2015 which is derived 

from DSA. [Cl. Exh. No. 3] 

10. On 15 January 2015, CLAIMANT sent second invoice indicating the person responsible 

for making invoice made a mistake, although the first invoice is as per the DSA and 

addendum. To respect the agreement of both parties in DSA and addendum, 
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RESPONDENT performed its obligations and paid the amount of purchase price. [CL. 

Exh. No 5] 

11. On 9 February 2015, CLAIMANT insisted on further payment from RESPONDENT in 

respect of second invoice, although it is not based on both parties’ agreement of DSA 

and addendum. In this matter, RESPONDENT already done its obligation of payment 

but the Equatoriana National Bank deducted the amount from CLAIMANT’S account 

for investigation of money laundering and it is not included as bank charges. Furthermore 

the inquiry of CLAIMANT from bank shows that the amount deducted is levy not bank 

charges to be incurred by RESPONDENT during payments [Cl. Exh. No. 8]. 

12. On 1 April 2016, CLAIMANT sent an email that to the outcome of meeting, it is not 

possible to find an amicable solution, even though CLAIMANT remained open for any 

meaningful negotiation, but already noticed RESPONDENT that from now on the cost 

incurred for our lawyer must be part of any settlement reached. That is to say, 

RESPONDENT may not have time to negotiate amicably [Resp. Exh. No 3]. 

13. On 31 May 2016, CLAIMANT initiated Arbitration Proceedings while did not met 

requirements of CAM-CCB in procurement of power of attorney and table of expenses.   

14. RESPONDENT received notice from CAM-CCBC on 8 June 2016 for commencement 

of Arbitration proceedings and was ordered to submit its answer for CLAIMANT’S 

claims. 

15. Consequently, CLAIMANT’S claims for further payment and commencement for 

Arbitration Proceedings are not admissible which did not met provisions set under DSA, 

addendum and CAM-CCBC.  
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SUMMURY OF ARGUMENT 

16. The Parties have agreed to sign Terms of Reference on 22 August 2016, when 

RESPONDENT investigated financial situation of CLAIMANT, it became clear that 

CLAIMANT has financial problems and in January 2016 CLAIMANT has been ordered 

by another Tribunal acting under the CAM-CCBC rules to pay to one of its suppliers 

US$2,500,000. CLAIMANT has neither challenged the award nor has it complied with 

it. Coupled with, the non-compliance with the payment order raises serious doubts as to 

CLAIMANTS financial situation as it is evidenced by the article on 5 September 2016 

in Carioca business news. Therefore, RESPONDENT requested security for cost on 6 

September 2016. (FIRST ISSUE) 

17. When negotiations failed between both parties on 1 April 2016, CLAIMANT initiated 

Arbitral Proceedings which did not met requirements set under Art. 4.1 CAM-CCBC 

rules. In this matter, CLAIMANT fulfilled the requirements on 7 June 2016 and 

RESPONDENT received the notice from CAM-CCBC on 8 June 2016. Therefore, the 

commencement of Arbitration is out of date and not within 60 days base on DSA. 

(SECOND ISSUE) 

18. After the DSA was signed between the both parties, RESPONDENT realized that both 

parties forgot to include the issue of exchange rate. In doing so, to prevent future 

discussions, RESPONDENT proposed that an addendum should be signed to clear the 

issue of exchange rate for the purchase price. Meanwhile, to buy clamps for fan blades, 

RESPONDENT sent an email on 22 October 2010 to include purchase of Clamps to the 

addendum. CLAIMANT claims further payments in amount US$ 2,285,249 which is not 

based on DSA and its addendum that fix exchange rate is agreed. At the section 4 of 

DSA, both parties have agreed that RESPONDENT will burn the bank charges not the 

levy for investigation of the CLAIMANT’S money in Equatoriana National Bank. When 

RESPONDENT transferred the amount to the CLAIMANT’S account, there was not any 

bank charges from Equatoriana National Bank, while the investigation started, the 

inquiry of CLAIMANT from bank shows that the amount deducted is from 

CLAIMANTS bank account, which levy is not bank charges to be incurred by 

RESPONDENT during payments. (THIRD ISSUE) 
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ISSUE I: BASED ON FINANCIAL PROBLEMS OF 

CLAIMANT, RESPONDENT IS ENTITLED THE 

SECURITY FOR COST. 

19. It is clear that CLAIMANT has financial problem and is not able to pay the 

RESPONDENT’S cost regarding to this Arbitration proceeding as well as there is no any 

third party to fund CLAIMANT in the Arbitration proceedings in spite CLAIMANT has 

approached two third party. [R. 59 P.O. NO 2 para 29] Based on article 8.1 CAM-CCBC 

rules CLAIMANT is obliged to grand security for RESPONDENT’S cost (A). According 

to Art 17 E. (2) of UNCITRAL Model Law, RESPONDENT can apply for security for 

cost in connection to the order of Tribunal (B). It is fair to require CLAIMANT to provide 

security for RESPONDENT’S cost in the light of surrounding circumstances based on 

international practices (C) 

A. BASED ON ARTICLE 8.1 CAM-CCBC RULES CLAIMANT IS 

OBLIGED TO GRANT SECURITY FOR RESPONDENT’S 

COST. 

20. RESPONDENT is entitled for security for cost which should be grant by CLAIMANT 

based on Art 8.1 CAM-CCBC rules which describes unless the parties have otherwise 

agreed, the Arbitral Tribunal can grant provisional measures. Both injunctive and 

anticipatory, that can, at the discretion of the Arbitral Tribunal, be subject to the 

provision of guarantees by the requesting party. Due to the fact both parties do not have 

otherwise agreed regarding to security for cost so based on above article Arbitral 

Tribunal can grant RESPONDENT to request security for cost as well as, as stated based 

on CPR (international institute for Conflict Prevention & Resolution) security for costs 

is usually requested when the claimant’s financial situation and/or procedural behavior 

would jeopardize the recovery of legal costs if such awarded. 

21. So in light with this rule RESPONDENT can request security for cost, because 

claimant’s financial situation threaten the recovery of legal cost as well as claimant’s 
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procedural behavior like with its previous customer would jeopardize the recovery of 

legal costs if such awarded. 

22. Contrary to CLAIMANT’s assertions, the financial situation of CLAIMANT has not 

changed substantially or unexpectedly between the conclusion of the DSA in 2010 and 

the initiation of these arbitration proceedings [Memorandum for Claimant ¶ 32]. 

23.  In fact, commentators on the 1997 Guidelines drafted by the Chartered Institute of 

Arbitrators suggest that the financial condition of the CLAIMANT might be the most 

important factor to consider. [Rubins 326; see also Schockman v. Hogg ¶¶ 9-12]. In 

practice, the ability of a party to fulfill an award of costs against it is a significant 

consideration in awards for security for costs. [Redfern/Hunter 7-32]. 

24. In a similar case, the Brazilian appellate court has confirmed this view. Court of Appeals 

of the state of Rio Grande do Sul (Tribunal de Justica do Rio Grande do Sul) so ruled 

in order to justify an interim measure. [AES] 

 

B. ACCORDING TO ART 17 E. (2) OF UNCITRAL MODEL LAW, 

RESPONDENT CAN APPLY FOR SECURITY FOR COST IN 

CONNECTION TO THE ORDER OF TRIBUNAL 

25. According to Art 17 E (2) which states that The Arbitral tribunal shall require the party 

applying for a preliminary order to provide security in connection with the order 

unless the arbitral tribunal considers it inappropriate or unnecessary to do so. 

Respondent can request for security for cost in connection with the order if the arbitral 

tribunal considers it inappropriate or unnecessary to do so.  

26. Given that several media sources have raised the issue of CLAIMANT’s financial 

problems [R. 47 Resp Ex NO. 6] the burden is now on CLAIMANT to show that it is 

sufficiently solvent. But CLAIMANT did not do it and it is clear that CLAIMANT has 

financial problem and will not able to pay the RESPONDENT’s cost. 

27. In a similar case between Europe v middle-east (RESPONDENT filed a Request for 

Security for Costs and sought an order from the Arbitral Tribunal that “Claimant be 
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ordered to provide a security for Respondent’s costs in appropriate form and for an 

adequate amount.” 

28. On the basis of the foregoing, the Arbitral Tribunal hereby decided, to order [Claimant] 

to provide a security for [Respondent]’s reasonable legal and other costs incurred by 

it for the arbitration [ICC case] 

 

i. It is fair to require CLAIMANT to provide security for 

RESPONDENT’S cost in the light of surrounding circumstances 

based on international practices.  

 

29. In contrary to CLAIMANT assertion RESPONDENT submitted its request for security 

for costs out of time [Claim memo ¶ 20]. According to commentary of Art 4 Application 

for security for cost, Application for security for costs should be made promptly, that is, 

as soon as the risk or facts giving rise to the application are known or ought to have been 

known.  

30. So in light with this article the risk from CLAIMANT sides arose on 5 September 2016 

[Resp. Exh. No 6 R. 47] and so RESPONDENT immediately request security for cost 

on 6 September 2016 to the respect of above article which it is not out of time. 

31. As it is clear CLAIMANT has financial problem and also there is no any third party to 

fund CLAIMANT in this arbitration proceeding [ P. O. NO. 2 ¶ 29] so based on Art 4 

(1) Application for security for cost (Before making an order requiring a party to 

provide security for costs, arbitration should consider and be satisfied that, in light of 

all of the surrounding circumstances, it would be fair to make an order requiring one 

party to provide security for the costs of the other party) claimant financial 

circumstances is obvious in this case so in light of mention Article therefor respondent 

respectively request from this Arbitral tribunal to order claimant to provide security for 

RESPONDENT’S costs.   

32. Given that several media sources have raised the issue of CLAIMANT’s financial 

problems; the burden is now on CLAIMANT to show that it is sufficiently solvent. 



TABESH University                                                                    Memorandum for Respondent 

8 | P a g e  
 

33. As the above argument demonstrates, [see supra § I] CLAIMANT’s financial difficulties 

are a result of its own conduct, not that of RESPONDENT. However, it is for the 

Tribunal to decide the merits of this case at its conclusion, not pre-judge whether 

RESPONDENT’s “unsavory” activities caused CLAIMANT’s financial hardships.  

34. In cases where security for costs is granted, tribunals focus not only on potential abuse 

of the arbitration process by the non-movant, but also on concerns about subsequent 

enforcement of awards. [Werbicki 65; Rubins 364].  

●   ●   ● 

35. Hence, given above rules, cases and commentaries, Arbitral Tribunal should order 

CLAIMANT to provide security for RESPONDENT’S costs due to its financial 

problems. 

ISSUE II: CLAIMANT DID NOT MEET REQUIREMENTS SET 

UNDER CAM-CCBC RULES ON COMMENCEMENT OF 

ARBITRATION WHICH IS OUT OF TIME. 

36. CLAIMANT sent an email on 1 April 2016 stating that it is presently not possible to 

find an amicable way and has instructed its lawyer to take necessary steps against 

RESPONDENT. This is while, RESPONDENT has no other obligation to pay further 

amount in regard of blades and clamps. In doing so, CLAIMANT warned 

RESPONDENT that take into action which from now the cost incurred for lawyer must 

be a part of settlement agreement. Related to this, RESPONDENT did not have any time 

to settle dispute in amicable way and convince CLAIMANT. [Resp. Exh. No 3. P 29] 

37. At the commencement of Arbitration proceedings, CLAIMANT’S request for 

Arbitration is out of time and did not meet the requirements set in section 4 of DSA and 

CAM-CCBC rules. (A)  At the section 21 of DSA, it is clearly mentioned that after the 

failure of negotiations, first of all each party have to settle disputes in amicable way 

which CLAIMANT closed any amicable negotiations, if parties did not reach any 

settlement, can initiate Arbitration Proceedings within 60 day, that CLAIMANT initiate 

the proceedings out of time. (B) In addition, in request for Arbitration, CLAIMANT did 

not pay the total amount of Arbitration’s table of expenses which is in contrast to CAM-
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CCBC rules. (C) Commencement of Arbitration by CLAIMANT on 7 June 2016 does 

not comply with the time limit of 60 days. (D)  CLAIMANT’S email on 1 April 2016, 

closed any amicable negotiations and informed RESPONDENT for commencement of 

Arbitration. (E) 

 

A. Based on Article 4.1 CAM-CCBC Rules, CLAIMANT’S claims are 

not admissible. 

 

38. CLAIMANT was insisted to receive further amount in regard to the blades and 

emphasized to apply current exchange rate. In case in hand, the reason for signing an 

addendum was to solve the unclear issue of exchange rate which was not under the DSA. 

Coupled with, both parties have agreed on a fix exchange rate for purchase price. In line 

with this, RESPONDENT needed the clamps for fan blades and was added into 

addendum. Therefore, RESPONDENT applied agreed fix exchange rate and fulfilled its 

obligation on payment of purchase price and is no longer responsible. Insist of 

CLAIMANT for further payment caused for commencement of Arbitration. [Cl. Exh. No 

2] 

39. Contrary to CLAIMANT’S assertions, RESPONDENT wanted to solve disputes in an 

amicable way, but CLAIMANT’S commencement of Arbitration leaved RESPONDENT 

not to negotiate and convince CLAIMANT. [Resp. Exh. No. 3] 

40. Based on Art. 4.1 CAM-CCBC rules “the parties desiring to commence an Arbitration 

will notify CAM-CCBC, through its president, in person or by registered mail, providing 

 sufficient copies for all the parties, arbitrators, and the secretariat of CAM-CCBC to 

receive a copy enclosing: 

a) A document that contains the arbitration agreement, providing for choice of CAM-

CCBC’S to administrator the proceedings; 

b)  A power of attorney for any lawyers providing for adequate representation; 

c) A summary statement of the matter that will be the subject of the Arbitration;  

d) The estimated amount in dispute; 

e) The full name and details of the parties involved in the arbitration and;  



TABESH University                                                                    Memorandum for Respondent 

10 | P a g e  
 

f) A statement of seat, language, law or rules of law applicable to the arbitration under 

the contract.” in light of this article, opposite to CLAIMANT’S allegations for 

commencement of Arbitration, CLAIMANT did not meet requirement of Art. 4.1 (b) 

which its lawyer could not have adequate representation. [Memo of Claimant ¶43] 

41. As stated by Professor Lew, Mistelis and Kroll: “this is paramount important since, 

without such an evidence, the CAM-CCBC will not be able to take the measures needed 

to commence arbitration, resulting in undesired delays.” [Julian D.M. Lew, Loukas A,  

Mistelis and Stefan M. Kroll, op. cit., pp, 506-514] 

42. Thus, CLAIMANT did not fulfilled the requirements, CAM-CCBC is not able to take 

necessary steps for commencement of Arbitration on 31 April 2016.  

43. In addition, Andrew Tweeddale states: “Arbitration act 1996 s.12 deals with the courts 

power to extend time for the commencement of Arbitration proceedings. The court may 

order an extension only if satisfied. [Delay in commencement of Arbitration, §12(3). ¶3 

p3] 

44. In contrary to CLAIMANT’S arguments, CLAIMANT did not meet requirements to 

initiate an Arbitration proceedings set under Art. 4.1 CAM-CCBC Rules. [Claimant 

Memo, ¶62] 

45. Additionally, in a similar case, between Harbour and General Works vs Environment 

Agency illustrates the need to comply with contractual bar provision. The CLAIMANT 

entered into a contract with the RESPONDENT based on ICE Conditions of Contract 

(6th Edition). The CLAIMANT issued a notice to refer a dispute to Arbitration but the 

notice was 8 days late. The Court of Appeal refused to extend the time. [Stated by Waller 

L.J.] 

46. In the light of given responses to CLAIMANT’S assertions, Arbitral Tribunal may order 

CLAIMANT that its claims are not admissible. 
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B. The Arbitration was commenced on 7 Jun 2016 which does not 

comply with the 60 days limited time. 

 

47. In contrast to the CLAIMANT’S assertions, CLAIMANT initiated Arbitration 

proceedings out of time limit based on DSA. The request for Arbitration was accepted 

by CAM-CCBC on 7 June 2016 which shows CLAIMANT’S commencement of 

Arbitration is 8 days late. [Statement of Claimant, p 40]  

48. Pursuant to Art. 21 UNCITRAL, “unless otherwise agreed by the parties, the arbitral 

proceedings in respect of a particular dispute commence on the date on which a request 

for that dispute to be referred to arbitration is received by the respondent.” [Art. 21 

UNCITRAL] 

49. In light of above mentioned rule, the date which RESPONDENT receives the notice is 

the date for commencement of Arbitration. Based on this, CAM-CCBC sent the notice 

to RESPONDENT on 8 June 2016. 

50. As per Steel J. states: “It was not enough for the CLAIMANT to commence the 

proceedings. The CLAIMANT had to commence proceedings correctly. [Steel J. & Boyd, 

Commercial Arbitration, Butterworths 2nd ed., 1989, p. 199.] 

51. Similarly, in Thyssen vs. Calypso Shipping Corp SA, the court again refused to extend 

the time for the commencement of an arbitration where the CLAIMANT commenced the 

proceedings in the court of United States within the contractual time limits had not issued 

a notice for Arbitration. [Thyssen vs. Calypso Shipping Corp SA 2000] 

52. In doing so, CLAIMANT is not entitled for its claims and commenced Arbitration 

proceeding 8 days later, which is out of agreed time. 

  

C. According to Article 4.2 CAM-CCBC rules, CLAIMANT paid 

remained amount of registration fee on 7 June 2016. 

53. CLAIMANT accepted its mistake to pay registration fee and it was due to the mistake in 

CLAIMANT’S secretariat. Moreover, the lower amount is accepted by CLAIMANT that 
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at the very first request for Arbitration did not meet the requirements set under Art 4.2 

CAM-CCBC Rules. [statement of Claimant, ¶3 , p 20] 

54. Based on Art. 4.2 CAM-CCB rules: “the party will attach proof of payment of the 

registration fee together with the notice in accordance Art. 12.5 of the rules.” 

55. In this case, CLAIMANT could not pay the full amount of registration fee on the time of 

request for Arbitration but later on paid the remained amount of registration fee on 7 June 

2016 which is the time for commencement of Arbitration.  

56. Pursuant to Art. 12.5 CAM-CCBC rules: “at the time of representation of notice for 

commencement of Arbitration, the CLAIMANT must pay to the CAM-CCBC the 

registration fee, in the amount state at the table of expenses, which cannot be set off or 

reimbursed” In light of this Article, CLAIMANT did not fulfilled its obligation of 

payment for commencement of Arbitration due to the mistake in its secretariat. 

57. Art. 4.2 of CAM-CCBC Rules dictates that the CLAIMANT must attach proof of 

payment of the registration fee to the notice that is to be send to the president of CAM-

CCBC. The provision serves yet another purpose, which is that of discouraging 

manifestly inappropriate requests. For instance, a party might wish to misuse arbitration, 

such as starting frivolous proceedings merely to reach a good settlement, perhaps taking 

advantages of a delicate position of RESPONDENT. [Eduaro Ono. Terashima and 

Rafael Villar Gagliardi, Commencement of Arbitration, P 67] 

58. In contrary to CLAIMANT’S allegations and in line with above rules, it is clear that 

CLAIMANT must pay the fee at the time for commencement of Arbitration while 

CLAIMANT insists that commenced Arbitration proceedings in time, which is not exact 

but it is out of time. 

59. Similarly in this case, Russian vs. Swedish parties entered into agreement of supply of 

products and services. The dispute arose when problem occurred with the purchased 

object. Before the settlement, the requested party must pay the full amount at the first 

stage of commencement. [Arbitration Institute of the Stockholm Chamber of Commerce, 

p 5] 

60. To wrap up, CLAIMANT therefore did not pay the amount attached with notice for 

commencement of Arbitration, but paid this amount on 7 June of 2016 which shows 

commencement of Arbitration proceeding is out of agreed limit time. 
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D. Commencement of Arbitration by CLAIMANT on 7 June 2016 does 

not comply with the time limit of 60 days. 

 

61. CLAIMANT’s first request for commencement of Arbitration on 31 May 2016 did not 

meet the requirements and provisions set under Art. 4.1  CAM-CCBC Rules. [Art. 4.1 

CAM-CCBC Rules] 

62. As per section 21 of DSA, all disputes arising between the parties in connection to the 

agreement shall be settled amicably. If no agreement reached between the parties, each 

party has the right to initiate Arbitration proceedings within 60 days after the failure of 

negotiations. [R 10, §21 of DSA] 

63. In doing so, RESPONDENT received an email from CLAIMANT on 1 April 2010 and 

CLAIMANT closed any amicable negotiations with taking steps for commencement of 

Arbitration proceedings. After the failure of negotiations, CLAIMANT submitted its first 

request for Arbitration which did not comply with CAM-CCBC Rules. 

64. In contrary to the CLAIMANT’S assertions, RESPONDENT did not insist for 

commencement of Arbitration, it was CLAIMANT who did take steps forward to initiate 

arbitration proceedings. [Claimant memo, ¶53] 

65. CLAIMANT argues that from the date of failure in negotiations to 1 April 2016 become 

60 days base on section 21 of DSA while the first request did not meet requirements of 

CAM-CCBS Rules. Thus, CLAIMANT submitted the necessary documents on 7 June 

2016 which the commencement is out of date.  

66. In particular, CLAIMANT’S commencement of Arbitration does not comply with the 

time limit on DSA (60 days) and is out of agreed time.  



TABESH University                                                                    Memorandum for Respondent 

14 | P a g e  
 

E. CLAIMANT’S email on 1 April 2016, closed any amicable 

negotiations and informed RESPONDENT for commencement of 

Arbitration. 

67. On the dispute between parties, CLAIMANT was insisting on RESPONDENT to apply 

current exchange rate for the blades, while the fix exchange rate for the agreement was 

added in to addendum.  

68. Pursuant to Art. 1.7 (1) UNIDROID Principles “each party must act in accordance with 

good faith and fair dealing in international trade.” In light of this article, CLAIMANT 

sent the email to inform RESPONDENT for commencement of Arbitration and warned 

RESPONDENT that should bear from now any costs incurred in lawyer and should be a 

part of any settlement reached. [Resp. Exh. No 3] 

69. As per the fix exchange rate is also agreed by CLAIMANT, but is insisting on current 

exchange rate for blades while it is not sensible one. [Resp. Exh. No 4] 

70. In contrast to the CLAIMANT’S allegations and in accordance to Art 4.21 of CAM-

CCBC Rules “the parties can change, modify, or amend the claims and causes of the 

action until the date the Terms of Reference are signed.” Pursuant to this article, 

CLAIMANT can change, modify or amend the claims not the request or notice for 

commencement of Arbitration Proceedings. Thus CLAIMANT has the right to amend 

the claims until the Terms of Reference are singed by both parties. [Claimant Memo. 

¶57] 

71. CLAIMANT argues that submitted the supplement for its request for Arbitration before 

the Term of Reference has been signed, while CLAIMANT can only amend, modify or 

change its claims not the request for commencement of Arbitration proceedings based on 

above given descriptions.  

72. Art. 6.4 indicates that “the time periods provided in these rules can be extended at the 

discretion of the Arbitral Tribunal.” In doing so, the president of CAM-CCBC can order 

extension of time relevant to CAM-CCBC rules not the DSA.  

73. CLAIMANT argues that based on the order of CAM-CCBC president, the time for 

commencement of Arbitration proceedings was extended while the President does not 

have power to extend the agreed time of DSA which is 60 days. Therefore, 
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CLAIMANT’s commencement of Arbitration proceeding is out of time. [Claimant 

Memo, ¶62] 

●   ●   ● 

 

74. In conclusion, CLAIMANT did not meet the requirements set under CAM-CCBC Rules, 

International practices, cases and commentaries which initiated Arbitration Proceedings 

on 31 May 2016 but fulfilled the requirements for commencement of Arbitration 

proceedings on 7 June 2016 that becomes out of time than the agreed 60 days after the 

failure of negotiations. Therefore, CLAIMANT’S claims are not admissible and Arbitral 

Tribunal should order CLAIMANT to bear the expenses of this Arbitration and 

CLAIMANT is not eligible for any further payments to be made by RESPONDENT. 

Issue III. CLAIMANT IS NOT ENTITLED TO ADDITIONAL 

PAYMENTS FROM RESPONDENT REGARDING THE PURCHASE 

PRICE OF FAN BLADES. IN ADDITION, RESPONDENT IS NOT 

OBLIGED TO INCURE THE LEVY AMOUNT WHICH IS 

DEDUCTED FROM EQUATORIANA NATIONAL BANK. 

75. RESPONDENT is not obliged to pay further amount in regard to the fan blades to the 

CLAIMANT based on DSA and its addendum. The reason which CLAIMANT is not 

entitled to further payment is that both parties agreed on a fix exchange rate at the 

addendum in which it was forgotten by both parties to be included in DSA. Furthermore, 

the amount which RESPONDENT already paid is based on the agreed terms. 

76.  In respect to the DSA and addendum, the fix exchange rate is applicable to the main 

agreement and RESPONDENT is not obliged to pay additional amount of purchase price 

in regard of fan blades. (A)  Arbitral Tribunal should not order RESPONDENT to incur 

levy amount which is not a bank charge. (B)  
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A. Addendum contains the fix exchange rate which is applicable to the 

main agreement and RESPONDENT is not obliged to pay additional 

amount of purchase price in regard of fan blades. 

77. DSA is silent in the terms of applicable exchange rate to the purchase price, therefore, 

RESPONDENT suggested an addendum to be added in order to prevent any future 

discussions. Related to the applicable exchange rate, the fix exchange rate was agreed by 

both parties for agreement. [Resp. Exh. No 2. P 28] In accordance to Art. 29 (2) CISG, 

CLAIMANT’S claim for further payment of purchase price is not based on agreement. 

(i) Based on Art. 8.1 CISG RESPONDENT’S intent to sing an addendum was to make 

fix exchange rate for the whole agreement. (ii) According to Art. 53 of CISG Rules, 

RESPONDENT made the payments under the DSA and its addendum. (iii) 

i. In accordance to Art. 29 (2) CISG, CLAIMANT’S claim for 

further payment of purchase price is not based on agreement. 

78. As per it is agreed by both parties in addendum, the fix exchange rate is applicable to the 

whole agreement and RESPONDENT fulfilled its obligation of the full payment of 

purchase price under the agreement. [Cl. Exh. No 3. P 12 ¶2]  

79. Pursuant to Art. 29 (2) CISG “A contract in writing which contains a provision requiring 

any modification or termination by agreement to be in writing may not be otherwise 

modified or terminated by agreement. However, a party may be precluded by his conduct 

from asserting such a provision to the extent that the other party has relied on that 

conduct.” 

80. In line with this article, RESPONDENT modified the silent issue of exchange rate which 

was not included in DSA. In order to clarify and prevent any future discussions regarding 

the exchange rate, RESPONDENT suggested an addendum for exchange rate to be 

signed which is agreed by CLAIMANT. [Resp. Exh. No 4. P 30 ¶2] Therefore, both 

parties have to rely on agreed terms of exchange rate. 

81. Art. 29 (2) deals with the existence in the written contract of what are referred to under 

common law systems as “No Oral Modification” clauses (NOM clauses), which do not 

allow for the modification of the contract unless that modification is made in writing.13 
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However, the second sentence of Article 29(2) states that the NOM clause is ineffective 

if a party, by his conduct, has not acted in accordance with that clause and the other party 

has relied on his conduct. 

82. As stated by John O. Honnold: “The fact that the sales contract is in writing does not bar 

oral modification. Art. 29(2). However, contracts sometimes provide that they may be 

modified only in writing. Article 29(2) gives effect to these private "statutes of frauds." 

What is the effect of a contract term that requires formalities for modification other than 

a "writing?" Suppose the initial contract permits modification only by a writing "signed 

by the parties" or requires the "approval in writing by the managing director” [John O. 

Honnold, CISG, 3rd ed. (1999), pages 229-235.] 

83. In light with this commentary, the modification of silent issue of exchange rate has been 

suggested by RESPONDENT for an addendum to be signed. Therefore, the addendum is 

agreed by both parties and is written. 

84. In a similar case TeeVee Toons, Inc. & Steve Gottlieb, Inc. v. Gerhard Schubert GmbH 

The basic policy underlying Article 29(2) CISG, ie the strengthening of form clauses, and 

the often accidental and uncertain point in time of oral amendments or modifications -- 

before or after conclusion of the contract -- justify to ask here, whether Article 29(2) CISG 

or the policies underlying it (as "general principles: in the meaning of Article 7(2) CISG) 

would bar an oral modification of a contract clause requiring writing and the answer to 

this question might be of interest in other cases, where the amendment or modification is 

agreed upon later, ie after the valid conclusion of the contract, Article 29(2) CISG being 

directly applicable. Therefore, the court ordered that both parties should respect the 

written modification to the contract. [TeeVee Toons, Inc. & Steve Gottlieb, Inc. v. Gerhard 

Schubert GmbH (2008) 416-424] 

85. As a result, the modification to the contract is agreed by both parties and is written which 

RESPONDENT already fulfilled its obligations. 
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ii. Based on Art. 8.1 CISG, RESPONDENT’S intent to sing an 

addendum was to make fix exchange rate for the whole 

agreement. 

86. The reason for suggesting the addendum was to solve the issue of exchange rate and to 

buy clamps from CLAIMANT. Thus, CLAIMANT should not mix up the intend of 

RESPONDENT and interpret it in its favor which addendum is only for clamps not the 

exchange rate, while CLAIMANT has agreed on the fix exchange rate applicable to 

agreement and signed the addendum. [Resp. Exh. No. 4 p 30]  

87. According to Art. 8.1 CISG “For the purposes of this Convention statements made by and 

other conduct of a party are to be interpreted according to his intent where the 

other party knew or could not have been unaware what that intent was.” 

88. In contrary to CLAIMANT’S claims and in the light of mentioned article, the intent of 

RESPONDENT was to sign addendum to solve silent issue of exchange rate and buy 

clamps from CLAIMANT. 

89. It is mentioned by Prof. Jacob S. Ziegel: “Art. 8 is concerned with rules for determining 

the parties' intentions where their language or conduct is ambiguous or, quaere, where, 

to the knowledge of the other party, the first party was operating under a mistaken 

assumption of fact.” [Prof. Jacob S. Ziegel, University of Toronto  

July 1981] Opposite to CLAIMANT’S assertions, in this order, the interpretation of 

CLAIMANT might be a mistaken assumption of fact that insists the addendum is only for 

clamps. [Claimant memo, ¶86] 

90. As stated by Prof. Peter Schlechtriem: “As already established in the 1978 Draft 

Convention, the meaning of the statements or other legally relevant conduct of the parties 

is to be determined by their actual intent (Article 8(1)). Of course, this intent must have 

been known by or, in any case, recognizable to the addressee.” [Prof. Peter Schlechtriem. 

Published by Manz, Vienna: 1986] In doing so, the actual intent of RESPONDENT is as 

above mentioned, that is to say, the intent for addendum is fix exchange rate and later on 

buying of clamps, not only the clamps. Moreover, it is clear and should be recognizable 

to CLAIMANT. 
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91. In other words, Prof. Martin Karollus stated: “The CISG does not address agency 

issues and this gap has to be filled according to Article 7(2). Practically, this will lead 

to the application of national law. However, the LG Hamburg noted that, while agency 

is not determinable under the CISG, the subjective intent of the contracting parties is a 

matter of interpretation and therefore governed by Article 8” [JIACG]. This merely 

shows that the subjective intent of parties is matter of interpretation which is governed 

by Art. 8.1 CISG Rules. 

92. In addition, in a similar case of MCC-Marble Ceramic Center, Inc. v. Ceramica Nuova 

D'Agostino S.p.A. The court rejected the seller's argument that the parol evidence rule 

was a procedural rule outside the scope of CISG. Consequently, the appellate court found 

that the affidavits of the subjective intent of both parties raised sufficient factual question 

as to the terms of the parties' contract under article 8(1) CISG that summary judgment 

was inappropriate. [United States 29 June 1998 Federal Appellate Court]  

93. As a result, as per given rules, commentaries and case, interpret and intent of 

RESPONDENT for addendum is fix exchange rate and clamps. Therefore, tribunal 

should order to CLAIMANT that is not entitled any further payment in respect to the 

DSA and addendum. 

iii. According to Art. 53 of CISG Rules, RESPONDENT made the 

payments under the DSA and its addendum. 

94. The buyer which is RESPONDENT, paid the price of goods received to CLAIMANT 

and there is not any other outstanding amount due. While CLAIMANT is insisting on 

current exchange rate to be applied and wants to receive further payments, but 

RESPONDENT already fulfilled its obligation of payments for fan blades. [Claimant 

Memo ¶119] 

95. As it is argued by CLAIMANT: “The ambiguity in the fixed exchange rate provision of 

the Addendum should be construed against the interest of RESPONDENT which is to apply 

the fixed exchange rate for the DSA.” [Claimant Memo ¶140]. In contrary to CLAIMANT’S 

assertion there is not any ambiguity in the Addendum to be interpreted against the party 

who drafted the contract based on Contra Proferentem Rules. In regard to the fix 
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exchange rate, it is explicitly mentioned that the fix exchange rate for agreement is 2.01 

and agreed by both parties. While there is not any ambiguity, how the contract should 

be interpret against RESPONDEN and be in favor of CLAIMANT. 

96. Pursuant to Art 53 CISG “The buyer must pay the price for the goods and take delivery of 

them as required by the contract and this Convention.”[CISG. Art 53] The requirement on 

contract is totally observed by RESPONDENT which after the conformity of goods, paid the 

price of goods. 

97. In respect to the DSA, the buyer must pay the price after delivery of goods as soon as 

possible. In doing so, RESPONDENT paid the price based on CLAIMANT’S invoice 

on 15 January 2015. [Cl. Exh. No 3. P 12] 

98. As it is stated by Dietrich Maskow: “the buyer’s obligation as created by Art. 53 to pay 

the price in to take delivery are of a very complex nature they include a number of 

different acts which could be seen as a subject matter of different obligations.”                             

[Maskow] 

99. The obligation of buyer is to confirm delivery of goods and pay the price, which 

RESPONDENT did its obligation. In this regard, Prof. Dr. Peter Schlechtriem stated 

that: “Even though the Convention explicitly lists as the buyer's obligations only 

payment and taking delivery, it also provides that the buyer may incur other obligations 

typical of sales transactions, such as to provide security interests, furnish information, 

plans, and technical drawings, deliver materials or components, follow distribution 

directives, and heed export and re-import prohibitions etc. as per agreed terms.” 

100. In  a similar case, (Honey case), the fact that the [Seller], ordered that in its alternative 

pleadings, also relied on the assignment of a claim does not make its submissions 

inconclusive. While it is true that a claim based on one's own right and a claim based on 

an assigned right exclude each other, the [Seller] bases its pleadings on the assigned 

claim only "as a precaution." The argument is made in the alternative, that is, in case the 

Court found that the [Seller] was not entitled to claim payment based in its own right. 

The matter of a set-off between the [Buyer] and company Y is therefore without 

importance. [Honey case] 

101. In conclusion, RESPONDENT fulfilled the obligation of full payment to set under DSA 

and addendum. 
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B. Arbitral Tribunal should not order RESPONDENT to incur levy amount which 

is not a Bank Charge based on Art. 54 CISG 

102. The Arbitral Tribunal may not consider the levy as a bank charge. Because, during the 

transaction of the amount of purchase price, there is not any procedure in Equatoriana 

National Bank to cut the amount during the transaction. Therefore, as per agreed terms 

by both parties, RESPONDENT is not obliged to bear the levy which is deducted due to 

money laundering investigation in Equatoriana National Bank. Under the section 4 of 

DSA, it is explicitly mentioned that RESPONDENT is obliged to bear only the bank 

charges. (i) Pursuant to Art. 54 CISG, RESPONDENT’S obligations are fulfilled by 

paying the price including the terms under the contract. (ii) Based on Art. 35 (2) CISG 

RESPONDENT is not liable to know the rules and regulations of the CLAIMANT’S 

place of business. (iii)  

i.          Under the section 4 of DSA, it is explicitly mentioned that 

RESPONDENT is obliged to bear only the bank charges. 

103. In the previous course of dealing of CLAIMANT, CLAIMANT beard the levy charge of 

the deal with JumboFly concluded in March in 2010 which was concluded in very 

favorable terms for CLAIMANT  and made a profit 8% under the contract. In light of 

importance of this customer CLAIMANT decided not to claim the levy deducted from 

the amount transferred and credited to CLAIMANT’S account. [P.O No 2 ¶9] 

104. According to section 4 of DSA, both parties accepted that RESPONDENT will bear the 

bank charges and not the levy which is deducted from Equatoriana National Bank after 

the transaction.  

105. Section 4, including the provision on bank charges, was taken from the agreement 

between the Parties concerning the fan TRF 155‐II of March 2003. In the previous 

contract RESPONDENT had drafted the provision. The inclusion into the Development 

and Sales Agreement for the TRF 192‐I was, however, suggested by CLAIMANT. [ P.O 

No 2 ¶6] 

106. Based on Contra Proferentem Rule: “If contract terms supplied by one party are 

unclear, an interpretation against that party is preferred” [UNIDROIT, Art. 4.6, pg. 144]. 
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107. In doing so, CLAIMANT included the Bank Charges provision in DSA which it is 

ambiguous to the matter of levy. Furthermore, bank charges cannot contain the levy 

because the bank charge is applicable during the payment but the Levy is deducted from 

CLAIMANT’S money not the REPONDENT due to the investigation on money 

laundering. [Business Dictionary] 

108. In conclusion, CLAIMANT is not entitled the amount of Levy deducted from 

Equatoriana National Bank due to the Money Laundering Investigation and 

RESPONDENT is obliged to bear only the bank charges which is during the transaction. 

ii.   Pursuant to Art. 54 CISG, RESPONDENT’S obligations are 

fulfilled by paying the price including the terms under the contract. 

109. Article 54 of CISG Rules explains about obligations of the buyer. In respect to this article, 

RESPONDENT did its obligation which are taking the delivery of the goods and payment 

of purchase price in CLAIMANT’S national bank which is based on agreed contract.   

110. Art. 54 CISG: “The buyer’s obligation to pay the price includes taking such steps and 

complying with such formalities as may be required under the contract or 

any laws and regulations to enable payment to be made.” 

111. As it is stated by “the buyer must bear the costs for measures necessary to enable him to 

pay the price” For example, if a government charged a tariff on the export of money, the 

buyer would be responsible for that extra cost (absent contrary agreement) as part of the 

payment of the price. [Henry Deeb Gabriel, Journal of Law and Commerce] 

112. Thus, Landgericht Duisburg says: “as the cases have pointed out, any costs associated to 

effect payment are rightfully borne by the buyer.” [Landgericht Duisburg, Germany, 17 Apr. 

1996, published in RECHT DER INTERNATIONALEN WIRTSCHAFT 774 (1996)] 

113. In conclusion, as per the clear differences between bank charges and Levy, 

RESPONDENT fulfilled its obligation to bear the bank charges which enabled the 

CLAIMANT to make the payment.  
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iii.  Based on Art. 35 (2) CISG, RESPONDENT is not liable to 

know the rules and regulations of the CLAIMANT’S place of business 

114. It is now largely accepted that unless the parties have agreed differently the public law 

regulations at  the seller’s place of business are relevant for the conformity of delivery 

under Article 35 (2)  CISG. 

115. Pursuant to Art. 35 (2) CISG “Except where the parties have agreed otherwise, the goods do not 

conform with the contract unless they …” In doing so, the place of CLAIMANT’S business is 

not a mandatory provision for RESPONDENT to be familiar with its Rules. 

116. As it is stated by Prof. Peter Schlechtriem “The buyer has purchased the goods for 

some purpose. He wants to consume, use or resell them.”[Peter Schlechtriem, The 

Seller's Obligations Under the United Nations Convention on Contracts for the 

International Sale of Goods] 

117.  In this order, the buyer which has the purpose of consume, use or resell is not obliged to 

know all the rules and regulations of seller’s domestic rules. In doing so, the amount 

which is deducted by Equatoriana National Bank is governed by domestic rule which is 

due to the investigation on CLAIMANT’S money because of money laundry Rule.  

118. As a result, both parties have agreed that RESPONDENT will bear only the bank charges 

which have to bear to enable the payments to CLAIMANT which did and transferred the 

money to CLAIMANT.  

●   ●   ● 

 

119. In conclusion, CLAIMANT is not entitled for additional payment and 

RESPONDENT have already fulfilled its obligation which paid the purchase 

price according to agreed fix exchange applicable to the amount. In addition, 

RESPONDENT made the payments enable by bearing the bank charges and 

is not obliged to incur the Levy amount which is due to investigation on 

money of CLAIMANT as per rules of CLAIMANT’S national bank. 
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REQUEST FOR RELIEF  

On the basis of the above mentioned facts, Rules, commentaries and Cases, 

RESPONDENT requests the Arbitral Tribunal to: 

1. Grant RESPONDENT the security for its cost 

2. Dismiss CLAIMANTS claims 

3. Order CLAIMANT which RESPONDENT is not entitle for additional payment. 

4. Order CLAIMANT which RESPONDENT is not obliged to incur the levy charges. 

5. Order CLAIMANT to bear the cost of this arbitration. 

 

 

Kabul, Afghanistan, January 2, 2017 

On behalf of Santos DKG. 

X
Fazilah Sadat

X
Hameedullah Hamdard
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