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DAWN OF A NEW ERA? THE UNCITRAL RULES AND UN CONVENTION ON 

TRANSPARENCY IN TREATY-BASED INVESTOR-STATE ARBITRATION 

The perceived lack of transparency in investment arbitration has frequently been cited as a 

factor causing a lack of confidence in the regime and as a component of the ‘legitimacy 

crisis’ said to face it. In 2006, Alexis Mourre, for example, observed that ‘public opinion will 

not tolerate unknown and unelected people to dispose of the destiny of nations in dark and 

secret rooms’.1 At the same time, confidentiality has been a celebrated feature of international 

commercial arbitration. It has even at times been characterised as part of the ‘very nature of 

arbitration’.2 So would enhancements to transparency change the nature of arbitration? And 

how exactly might transparency bolster public acceptance or legitimacy of tribunals or the 

systems within which they operate? This article attempts to unpack these questions by 

exploring the development and implications of the United Nations Commission on 

International Trade Law (‘UNCITRAL’) Rules, and United Nations (‘UN’) Convention, on 

Transparency in Treaty-based Investor-State Arbitration.3 

The Transparency Rules and Convention were both developed by UNCITRAL’s Working 

Group II on Arbitration and Conciliation (‘the WG’). The WG was established by the 

UNCITRAL Commission to support the Commission’s mandate to further the harmonisation 

and unification of law in the area of arbitration and conciliation.4 The WG is composed of 

delegations from the 60 member States of UNCITRAL, along with observer States and 

observers from UN, inter-governmental and non-governmental organisations.5 The 

Transparency Rules are the first institutional rules applicable to investor-State arbitration to 

have ‘mandated transparency throughout the arbitral process’.6 The Rules apply to 

treaty-based investor-State arbitrations and provide for the public release of information7 and 

documents generated as part of such proceedings as well as the capacity for non-disputing 

third parties to attend or even participate in the proceedings. The Transparency Rules form 

part of the UNCITRAL Arbitration Rules in treaty-based investor-State arbitrations.8 The 

Convention was designed to ensure the wider applicability of the Rules, providing a 

mechanism for their application to arbitral proceedings conducted under treaties already in 

                                                           
1 Alexis Mourre, ‘Are Amici Curiae the Proper Response to the Public’s Concerns on Transparency in Investment Arbitration?’ (2006) 5 

Law & Practice of International Courts and Tribunals 257, 257. See, to similar effect: Dimitrij Euler and others (eds), Transparency in 
International Investment Arbitration: A Guide to the UNICTRAL Rules on Transparency in Treaty-Based Investor-State Arbitration 

(Cambridge University Press 2015) 2; J Anthony VanDuzer, ‘Enhancing the Procedural Legitimacy of Investor-State Arbitration through 

Transparency and Amicus Curiae Participation’ (2007) 52 McGill Law Journal 681, 684. 
2 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Third Session (Vienna, 4-8 October 

2010)’ (2010) UN Doc. A/CN.9/712 para 57; UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its 

Fifty-Fourth Session (New York, 7-11 February 2011)’ (2011) UN Doc. A/CN.9/717 para 101. 
3 UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration 2014; United Nations Convention on Transparency in 

Treaty-based Investor-State Arbitration. 
4 For further information about UNCITRAL’s structure and programme of work, see, further: ‘Report of the United Nations Commission on 
International Trade Law on the Work of Its First Session (1968)’ Official Records of the General Assembly, Twenty-third Session, 

Supplement No. 16 (A/7216). 
5 See, for example: UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Fourth Session (New 
York, 7-11 February 2011)’ (n 2): noting attendance of representatives from 60 member States (para 5), representatives of 19 observer  

States (para 6), attendance of 4 UN organisations (para 7), and attendance of observers from 4 international intergovernmental organisations 

(para 8) and 30 international non-governmental organisations (para 9). 
6 Lise Johnson and Nathalie Bernasconi-Osterwalder, ‘New UNCITRAL Arbitration Rules on Transparency: Application, Content and Next 

Steps’ (2013) 4 IISD 3. 
7 This is often referred to as a ‘foundational’ form of transparency, insofar as it precedes or informs all other forms of procedural 
transparency. Anne Peters, ‘The Transparency Turn of International Law’ (2015) 1 The Chinese Journal of Global Governance 3, 3; 

Cristoffer Nyegaard Mollestad, ‘See No Evil? Procedural Transparency in International Investment Law and Dispute Settlement’ 79; 

Johannes Koepp and Cameron Sim, ‘The Application of Transparency’ in Dimitrij Euler and others (eds), Transparency in international 
investment arbitration: a guide to the UNICTRAL Rules on Transparency in Treaty-Based Investor-State Arbitration (Cambridge University 

Press 2015) 65. This was recognised also by the WG: UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work 

of Its Fifty-Third Session (Vienna, 4-8 October 2010)’ (n 2) 32. 
8 UNCITRAL 2013 Arbitration Rules art 1(4). 
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force when the Rules came into effect on 1 April 2014.9 The Convention was adopted by the 

UN General Assembly on 10 December 2014 but at the time of writing is yet to enter into 

force.10 

This article analyses these two instruments as a means to examine the importance of 

procedural transparency to investment arbitration more generally. To do so, this article will 

look backwards, around and forwards. The article will briefly introduce the Rules and 

Convention and outline the ways in which they modify the dominant regulatory framework 

attaching to matters of procedural transparency in investment treaty arbitration (Section I). 

Following this introduction to the Rules and Convention, the article will consider three key 

insights they afford into how the regime of investment treaty arbitration is currently 

perceived in the UNCITRAL and UN system. Section II suggests that the Rules and 

Convention illustrate, and will impact upon, the relationship between investment treaty 

arbitration, other forms of arbitration, and other regimes of international law. Section III 

illustrates how the Rules and Convention modify the structures typically associated with 

arbitral proceedings. Section IV highlights how the Rules and Convention disclose a strategic 

decision within the UNCITRAL framework to seek publicity for tribunals as a means of 

bolstering their legitimacy. Through this analysis, the article assesses how the Rules and 

Convention reflect the dawn of new paradigms in international investment treaty arbitration, 

and what tomorrow might bring. 

I. DEVELOPMENT OF THE RULES AND CONVENTION 

The term ‘transparency’ has been given a range of meanings in discussions of investor-State 

arbitration. The term has been invoked, for example, to refer to the public availability of 

information about the activities of participants or institutions involved in investor-State 

arbitrations.11 It has also been used to refer to the availability of information about the norms 

applied to determine disputes, and the capacity for persons or entities to view or participate in 

the creation of such norms.12 Transparency may also feature as an element of applicable 

norms themselves.13 The Rules and Convention use the term ‘transparency’ in a different 

sense still, referring to the extent to which individual proceedings are publicly accessible or 

documents produced in those proceedings made publicly available (“procedural 

transparency”). For reasons of space, this article will not consider each provision of the Rules 

and Convention in detail.14 It will instead highlight particularly pertinent aspects in the 

Sections that follow. This Section outlines the manner in which procedural transparency was 

addressed prior to development of the Rules and Convention (A). It then introduces these 

instruments (B) and considers their initial impact on State and institutional practice (C).  

                                                           
9 United Nations General Assembly, ‘Report of the United Nations Commission on International Trade Law, Forty-Sixth Session (8-26 July 
2013, Vienna)’ A/68/17; UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Ninth Session 

(Vienna, 16–20 September 2013)’ (2013) A/CN 9/794 para 13. 
10 The Convention was opened for signature on 17 March 2015, and will enter into force following deposit of the third instrument of 
ratification, acceptance, approval or accession. At the time of writing, only one instrument of ratification, accession, approval or acceptance 

had been deposited (by Mauritius, on 5 June 2015). Further information about States party to the Convention is available at: UNCITRAL, 

‘Status: United Nations Convention on Transparency in Treaty-Based Investor-State Arbitration (New York, 2014)’ 
<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2014Transparency_Convention_status.html>. 
11 Referring, for example, to the availability of information about arbitrator workloads or the roles and use of arbitral secretaries: Abram 

Chayes, Antonia Handler Chayes and Ronald Mitchell, ‘Managing Compliance: A Comparative Perspective’ in Edith Brown Weiss and 
Harold K Jacobson (eds), Engaging Countries: Strengthening Compliance with International Environmental Accords (MIT Press 1998) 41; 

Julie A Maupin, ‘Transparency in International Investment Law: The Good, the Bad, and the Murky’, Transparency in International Law 

(Cambridge University Press 2013) 6; Nyegaard Mollestad (n 7) 4; Gabriele Ruscalla, ‘Transparency in International Arbitration: Any 
(Concrete) Need to Codify the Standard?’ (2015) 3 Groningen Journal of International Law 2. 
12 Ruscalla (n 11) 2. 
13 This was noted by the WG in 2011: UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-
Fourth Session (New York, 7-11 February 2011)’ (n 2) 14. See, also: João Ribeiro and Michael Douglas, ‘Transparency in Investor-State 

Arbitration: The Way Forward’ 3; Nyegaard Mollestad (n 7) FN1; Alessandra Asteriti and Christian Tams, ‘Transparency and 

Representation of the Public Interest in Investment Treaty Arbitration’ 2. 
14 For a comprehensive and thorough overview of the development and coverage of the Rules, see, further: Euler and others (n 1). 
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A. Regulation of Procedural Transparency Prior to the Rules and Convention 

Prior to the Rules and Convention, procedural transparency in investment arbitration had 

been regulated through a variety of sources, including through treaties, domestic law, ad hoc 

disputing party agreements, procedural orders, and procedural rules. These sources largely 

left the matter of transparency to arbitral or party discretion.15 Most treaties, for example, are 

silent on matters of procedural transparency, or – to the extent that it is regulated – provide 

only sparse guidance. An empirical review of bilateral investment treaties (‘BITs’) concluded 

between 2010 and 2013 indicates that approximately 88 percent do not address the matter of 

procedural transparency.16 The proportion of free trade agreements, which typically include 

more comprehensive provisions than BITs, is slightly higher (at approximately 50 percent).17 

Studies of transparency provisions in treaties furthermore demonstrate that such provisions 

are typically included in treaties of particular States. Nyegaard Mollestad and Calamita 

suggest that States in the Americas have shown particular propensity to include provisions 

favouring procedural transparency.18 This trend started with the 2001 and 2003 statements of 

the Free Trade Commission of the North American Free Trade Agreement (‘NAFTA’) 

concerning increased procedural transparency for NAFTA disputes.19 From this time 

onwards, enhanced procedural transparency gained traction within and outside the region, 

although largely only in treaties involving parties from (north) American States.20  

The silence of treaties on matters of procedural transparency means that procedural rules 

governing these questions attain particular significance.21 Until the Rules and Convention, 

however, the issue of transparency was either unaddressed by institutional rules or otherwise 

only partially regulated. The 1976 UNCITRAL Arbitration Rules, for example, do not 

address the publication of information about disputes nor grant a right of publication or 

access to documents.22 To the extent that the 1976 Rules addressed transparency, the 

approach favoured confidentiality. The Rules, for example, prohibit public access to awards 

and hearings other than with consent of both disputing parties.23 The Arbitration Rules of the 

International Centre for Settlement of Investment Disputes (‘ICSID’) are slightly more 

permissive, providing for an online list containing basic details of proceedings registered by 

                                                           
15 Dimitrij Euler, ‘UNCITRAL Working Group II Standards in Treaty Based Investor-State Arbitration: How Do They Relate to Existing 
International Investment Treaties?’ (2012) 12 Asper Rev. International Business and Trade Law 139, 143; Maupin (n 11); Christina Knahr 

and August Reinisch, ‘Transparency versus Confidentiality in International Investment Arbitration – The Biwater Gauff Compromise’ 

(2007) 6 Law and Practice of International Courts and Tribunals 97, 116; Nyegaard Mollestad (n 7) 36–38. 
16 Nyegaard Mollestad (n 7) 38. 
17 ibid 58. 
18 Nyegaard Mollestad (n 7); N Jansen Calamita, ‘Dispute Settlement Transparency in Europe’s Evolving Investment Treaty Policy: 
Adopting the UNCITRAL Transparency Rules Approach’ (2014) 15 The Journal of World Investment & Trade 645. 
19 Notes of Interpretation of Certain NAFTA Chapter 11 Provisions 2001; Statement of the Free Trade Commission on Non-disputing Party 

Participation, 7 October 2003 (2004 16 WTAM 167). On the NAFTA FTC Statements see, further: Amokura Kawharu, ‘Public Participation 
and Transparency in International Investment Arbitration: Suez v Argentina’ (2007) 4 New Zealand Year Book of International Law 159, 

167; Asteriti and Tams (n 13) 5. 
20 Jansen Calamita (n 18) 659, 662. See, also: Olivia Bennaim-Selvi, ‘Third Parties in International Investment Arbitrations: A Trend in 
Motion’ (2005) 6 Journal of World Investment & Trade 773, 780; European Parliament Directorate-General for External Policies, ‘The 

Investment Chapters of the EU’s International Trade and Investment Agreements in a Comparative Perspective’ (2015) 

EP/EXPO/B/INTA/2015/01; Gus van Harten, ‘The European Commission’s Push to Consolidate and Expand ISDS: An Assessment of the 
Proposed Canada-Europe CETA and Europe-Singapore FTA’ (2015) Research Paper No. 23, volume 11 Osgoode Hall Law School Legal 

Studies Research Paper Series. 
21 The WG noted that 2011 data showed that approximately 60 percent of investment treaties, and 76 percent of model treaties, provide an 
option for UNCITRAL arbitration: UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-

Fourth Session (New York, 7-11 February 2011)’ (n 2) 33. 
22 UNCITRAL 1976 Arbitration Rules; UNCITRAL 2010 Arbitration Rules. See, for further discussion of the approach to transparency 
under these Rules: Rodrigo Polanco Lazo, ‘International Arbitration in Times of Change: Fairness and Transparency in Investor-State 

Disputes’ (2010) 104 American Society of International Law Proceedings 591, 593; Federico Ortino, ‘External Transparency of Investment 

Awards’ (2008) Working Paper No. 49/08 SIEL Online Proceedings Working Papers 5. 
23 UNCITRAL 1976 Arbitration Rules (n 22) arts 25(4), 32(5) (the latter providing that an award cannot be disclosed by either the tribunal 

or the parties without the consent of both parties). UNCITRAL 2010 Arbitration Rules (n 22) art 34(5). As Crook notes, however, 

enforcement proceedings under the New York Convention often mean that such awards do become public: John R Crook, ‘Joint Study Panel 
on Transparency in International Commercial Arbitration’ (2008) 15 ILSA Journal of International & Comparative Law 361, 364. 
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ICSID and the publication (from 1984) of excerpts of awards showing ‘the legal rules applied 

by the Tribunal’.24 The ICSID Rules also permit attendance of third parties at hearings with 

party consent (up to 2006) or unless a party objects (from 2006).25  

Treaties and institutional rules prior to the Rules and Convention thus typically only lightly 

regulated transparency, leaving parties significant residual discretion to deal with many 

aspects of transparency by agreement. In the absence of agreement, tribunals were left to 

decide matters of transparency under the rubric of their general powers to regulate the 

proceedings.26 Transparency was thus addressed on a case-by-case basis by reference to 

general considerations, such as fairness, efficiency and equality.27 This led to the adoption of 

unpredictable and at times inconsistent approaches. While many disputing parties and 

tribunals used their discretion to permit greater transparency, investor-State arbitration 

nevertheless came to be criticised as ‘a private method of dispute settlement’ and ‘an 

inappropriate means of adjudicating disputes involving sovereigns’.28 

B. Development and Coverage of the Rules and Convention  

Transparency was first recorded as a possible topic of work for the WG in 2000. At that time, 

consistent with the then-dominant paradigm, the matter was framed in its inverse: 

‘[c]onfidentiality of information in arbitral proceedings’.29 In 2006, the WG was still 

discussing the publication of information about arbitral proceedings under the banner of 

‘confidentiality’.30 At that time, however, the possibility of developing new approaches to 

procedural transparency in international arbitral proceedings was under active consideration 

by arbitral institutions and States. The WG acknowledged this in 2006, noting that the matter 

of confidentiality ‘was quite complex…and that the practice and the law were still 

evolving’.31 By 2007, the possibility of providing for greater transparency in arbitral 

procedures began to gain traction.32 In 2009, the WG indicated that it was ready to consider 

the matter of transparency in treaty-based arbitration ‘as a matter of priority’,33 and the 

following year the Commission granted the WG the mandate to begin work on this topic.34  

                                                           
24 Convention on the Settlement of Investment Disputes between States and Nationals of Other States 1965 (575 UNTS 159) art 48(5); 

ICSID Rules of Procedure for Arbitration Proceedings rules 6(2), 48(4); ICSID Administrative and Financial Regulations reg 22(1). 
25 ICSID Rules of Procedure for Arbitration Proceedings (n 24) rules 32(2), 37(2). For further information on the changes made to the ICSID 

Rules in 2006 see, generally: Nyegaard Mollestad (n 7) 101; Pedro J Martinez-Fraga, ‘Juridical Convergence in International Dispute 

Resolution: Developing a Substantive Principle of Transparency and Transnational Evidence Gathering’ (2012) 10 Loyola of Los Angeles 
International and Comparative Law Review 37, 53; VanDuzer (n 1) 706, 717; Lazo (n 22) 594; Kawharu (n 19) 166; Eric de Brabandere, 

‘NGOs and the “Public Interest”: The Legality and Rationale of Amicus Curiae Interventions in International Economic and Investment 

Disputes’ 12 Chicago Journal of International Law 85. 
26 See, for example, the approaches adopted in: United Parcel Service of America Inc v Canada, Decision of the Tribunal on Petitions for 

Intervention and Participation as Amici Curiae (17 October 2001); Methanex Corporation v United States of America, Decision of the 

Tribunal on Petitions for Persons to Intervene as ‘Amici Curiae’ (15 January 2001); Glamis Gold v United States of America, Decision on 
Application and Submission by Quechan Indian Nation, 16 September 2005. 
27 See, for example: UNCITRAL 2010 Arbitration Rules (n 22) art 17(1). 
28 Ruth Teitelbaum, ‘A Look At the Public Interest in Investment Arbitration: Is It Unique? What Should We Do about It?’ (2010) 5 
Publicist 54, 54. 
29 UNCITRAL, ‘Report of the Working Group on Arbitration on the Work of Its Thirty-Second Session (Vienna, 20-31 March 2000)’ 

(2000) A/CN.9/468 para 6(f), 107(f). 
30 UNCITRAL, ‘Report of the Working Group on Arbitration and Conciliation on the Work of Its Forty-Fifth Session (Vienna, 11-15 

September 2006)’ (2006) UN Doc. A/CN.9/614. 
31 ibid 85. 
32 UNCITRAL, ‘Report of the Working Group on Arbitration and Conciliation on the Work of Its Forty-Sixth Session (New York, 5-9 

February 2007)’ (2007) para 61. 
33 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fiftieth Session (New York, 9-13 February 
2009)’ (2009) UN Doc. A/CN.9/669 para 121. 
34 UN General Assembly, ‘Report of the United Nations Commission on International Trade Law Forty-Third Session (21 June - 9 July 

2010)’ (2010) UN Doc. A/65/17; UNCITRAL, ‘Report of the United Nations Commission on International Trade Law, Forty-First Session 
(16 June - 3 July 2008)’ (2008) A/6317 para 314. 
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The WG’s discussions illustrate its concern that States ‘should not be forced to accept 

transparency rules…but that consent should always be clearly given’.35 Article 1 of the Rules 

provides two schemes for their application depending upon the date on the date of the treaty 

giving rise to the arbitral proceedings.  For treaties concluded on or after the date on which 

the Rules came into effect (1 April 2014), the Rules apply unless the treaty parties have 

agreed otherwise.36 By contrast, for treaties concluded before the date of the Rules coming 

into effect, the Rules apply only to the extent that the disputing parties or treaty parties 

expressly agree to their application.37 It had been suggested by some members of the WG that 

references to the UNCITRAL Arbitration Rules in existing treaties could be interpreted 

dynamically, such that the Transparency Rules would apply automatically as ‘part of that 

evolving system of UNCITRAL arbitration’.38 This view was rejected by other WG members, 

who noted that such treaties had been concluded ‘at a time when arbitrations were held in 

confidence and where transparency standards were not widely contemplated’.39 Ultimately, 

the WG accepted that a dynamic approach might impermissibly modify the terms of past 

treaties without State consent.40 The WG limited itself to formulating transparency standards 

which could be applicable to existing treaties, and sought to ‘encourage States to use them’.41 

The Convention was developed in order to provide such encouragement. The Convention 

operates as a means for States to consent to the application of the Rules to treaties pre-dating 

their entry into force.42 This function of the Convention is particularly important in light of 

the some 3000 treaties in existence at the date of entry into effect of the Rules.43 Article 2 of 

the Convention applies the Rules to treaty-based investor-State arbitrations, whether or not 

conducted under the UNCITRAL Arbitration Rules, where the respondent and home State are 

party to the Convention; or the respondent is party to the Convention and the claimant agrees 

to application of the Transparency Rules.44  

                                                           
35 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Seventh Session (Vienna, 1-5 October 
2012)’ (2012) UN Doc. A/CN.9/760 para 135. See, also: UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on  the 

Work of Its Fifty-Fourth Session (New York, 7-11 February 2011)’ (n 2) 19; UNCITRAL, ‘Report of Working Group II (Arbitration and 

Conciliation) on the Work of Its Fifty-Eighth Session (New York, 4-8 February 2013)’ (2013) UN Doc. A/CN.9/765 para 21. 
36 UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (n 3) art 1(1). 
37 This was recognised to be a significant issue in light of the number of investment treaties already in force: UNCITRAL, ‘Report of 

Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Third Session (Vienna, 4-8 October 2010)’ (n 2) 85. 
38 ibid 89; UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Fourth Session (New York, 7-

11 February 2011)’ (n 2) 37; UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Sixth 

Session (New York, 6-10 February 2012)’ (2012) UN Doc. A/CN.9/741 paras 20, 48; UNCITRAL, ‘Report of Working Group II 
(Arbitration and Conciliation) on the Work of Its Fifty-Eighth Session (New York, 4-8 February 2013)’ (n 35) 25, 28. 
39 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Eighth Session (New York, 4-8 

February 2013)’ (n 35) 25. 
40 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Third Session (Vienna, 4-8 October 

2010)’ (n 2) 86–91; UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Fourth Session (New 

York, 7-11 February 2011)’ (n 2) 37. 
41 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Third Session (Vienna, 4-8 October 

2010)’ (n 2) 91. 
42 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Fourth Session (New York, 7-11 
February 2011)’ (n 2) 42; UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Third Session 

(Vienna, 4-8 October 2010)’ (n 2) 79. A range of other ways in which States might express consent were discussed, including unilateral 

declarations, joint interpretations, or development of a treaty by which States could express their consent: ibid 93; UNCITRAL, ‘Report of 
Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Fourth Session (New York, 7-11 February 2011)’ (n 2) 42. See, 

for further discussion: UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Eighth Session 

(New York, 4-8 February 2013)’ (n 35) 75–78. See, also: Johnson and Bernasconi-Osterwalder (n 6) 3; Julie Lee, ‘UNCITRAL’s Unclear 
Transparency Instrument: Fashioning the Form and Application of a Legal Standard Ensuring Greater Disclosure in Investor-State 

Arbitrations’ (2013) 33 Northwestern Journal of International Law & Business 439, 471; Ribeiro and Douglas (n 13) 18; Van Harten, Gus, 

‘The European Commission’s Push to Consolidate and Expand ISDS: An Assessment of the Proposed Canada-Europe CETA and Europe-
Singapore FTA’ (2015) 11 Osgoode Hall Law School Legal Studies Research Paper Series; Koepp and Sim (n 7) 52. 
43 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Sixth Session (New York, 6-10 

February 2012)’ (n 38) 19. 
44 United Nations Convention on Transparency in Treaty-based Investor-State Arbitration (n 3) art 2. These criteria may ultimately come to 

raise interesting questions concerning the applicability of the Rules in situations in which the claimant’s nationality is disputed. . See, for 

further discussion: UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Sixtieth Session (New York, 
3-7 February 2014)’ (2014) A/CN.9/799 para 29. 
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The matters to be addressed by the Rules were first set out in detail by the WG in 2007.45 By 

2010, the contours of the rules and the sequence of provisions were largely agreed.46 As 

adopted, the Rules provide for publication of information at the commencement of arbitral 

proceedings (Article 2), publication of documents generated throughout proceedings (Article 

3), submissions by third and non-disputing treaty parties (Articles 4 and 5) and open hearings 

(Article 6). The Rules also establish a centralised repository for collection of published 

information (Article 8) and a number of exceptions to transparency (Article 7). The Rules 

thus address both ‘passive’ and ‘active’ transparency.47 The former refers to the ability of 

non-disputing parties to be informed about proceedings, whereas the latter refers to the scope 

for a non-disputing party to participate in proceedings. The WG viewed the two as 

interlinked and ‘closely connected’.48 Producing the Rules in 2013 and the Convention in 

2014, the WG developed a framework to govern matters of procedural transparency in treaty-

based investor-State arbitration which has been hailed as ‘the most wide-ranging set of 

transparency commitments seen thus far in international practice’.49 The Rules cover a range 

of matters left unaddressed in other procedural rules or treaties, and provide in many 

instances a ‘duty of transparency’ as opposed to a ‘right of transparency’ or even ‘duty of 

confidentiality’.50 Through this more expansive approach to transparency, the Rules move the 

UNCITRAL framework’s approach to procedural transparency in investment treaty 

arbitration from one of the ‘most restrictive’ to one of the most permissive.51 This outcome 

was consistent with the WG’s intent, which was to develop ‘a different, higher standard of 

transparency than the existing UNCITRAL Arbitration Rules’.52  

C. Impact of the Rules and Convention on State and Institutional Practice 

States have already signalled willingness to apply the Rules to arbitrations conducted under 

treaties concluded subsequent to their entry into effect. The UNCITRAL website currently 

lists thirteen treaties concluded after entry into effect of the Rules ‘where the Rules on 

Transparency, or provisions modelled on the Rules on Transparency, are applicable’.53 Six of 

these are treaties to which Canada is party, and a further three are treaties to which Japan is 

party. States have also signalled a willingness to go beyond the provisions on transparency 

contained in the Rules. The Trans-Pacific Partnership (‘TPP’), for example, provides, for 

example, for the ‘prompt’ disclosure of the notice of arbitration after receipt, rather than 

following the tribunal’s constitution as provided in the Rules.54 The European Union’s 

Transatlantic Trade and Investment Partnership proposal similarly proposes enlarging the list 

of documents to be made public to incorporate documents relating to arbitrator challenges.55 

                                                           
45 UNCITRAL, ‘Report of the Working Group on Arbitration and Conciliation on the Work of Its Forty-Sixth Session (New York, 5-9 

February 2007)’ (n 32) 61–62. 
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The WG expressly anticipated the scope for States to modify the transparency framework of 

the Rules by treaty.56 Where a treaty provides for a different approach to transparency that 

approach will, under Article 1(7), apply. This provision was initially intended to ensure that 

the Rules did not impose a ‘ceiling’ on levels of transparency.57 Ultimately, however, the 

Rules were drafted to allow for a treaty to prevail even where it reduces the level of 

transparency otherwise applicable under the Rules. A different approach applies for 

arbitrations conducted pursuant to the Convention, which excludes the operation of Article 

1(7) and prevails to the extent of conflict with a treaty unless the treaty provides otherwise.58  

Application of the Rules to proceedings under existing treaties has thus far been mixed. 

Seventeen States have signed the Convention, but two further States need to ratify, accede, 

approve or accept it before it will enter into force.59 Nonetheless, two proceedings have, by 

disputing party consent, already been conducted under the Rules.60 Interestingly, one of these 

cases was brought not on the basis of an investment treaty but by reference to domestic law.61 

Further, neither case has used the UNCITRAL Secretariat as repository under Article 8 of the 

Rules.62 While the repository referred to under Article 8 has been operating as a ‘pilot 

project’, it has thus far gone unused.63 The only documents it holds at present are a number of 

documents filed by Canada relating to historic proceedings.64 

Finally, the Rules and Convention are already influencing institutional practice. The WG has 

recently initiated revisions to the 1996 UNCITRAL Notes on Organizing Arbitral 

Proceedings. Due to lack of practice under the Rules, the WG has not sought to incorporate 

guidance on the Transparency Rules in the Notes.65 Nevertheless, the Rules are informing the 

WG’s approach to the revision of the Notes in more fundamental respects. In particular, the 

WG has agreed to clarifications in the Notes which endorse transparency as a desirable goal 

in investment treaty arbitration ‘by contrast to commercial arbitration where confidentiality 

was viewed as an inherent characteristic’.66 It has furthermore observed that the Notes might 

usefully distinguish between investment and commercial arbitration in order to ‘benefit 

public knowledge about the difference between those types of arbitration’.67 These are themes 
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that were first developed by the WG in its development of the Rules and Convention. Their 

import is considered in the pages that follow. 

II. FRAGMENTATION AND CONVERGENCE: TRANSPARENCY AND 

THE LINKAGE OF INVESTMENT TREATY ARBITRATION TO OTHER 

FORMS OF DISPUTE SETTLEMENT  

The WG’s discussions during the development of the Rules, as well as their resulting zone of 

application, illuminate how investment treaty arbitration was perceived by participants in the 

UNCITRAL and UN frameworks in relation to other forms of dispute settlement. First, the 

Rules distinguish investment treaty arbitration from other forms of international 

arbitration (A). Second, the approach adopted by the WG evidences, and results in, an 

increasing convergence of investment treaty arbitration across institutional and treaty 

divides (B). Third, the Rules may result in an increasing consolidation of investment treaty 

arbitration and the entrenchment or embedding of particular aspects of the regime (C). 

Finally, the WG operated on the basis that investment treaty arbitration forms part of, and is 

linked to, public international law (D). While the WG reports and Rules thus reflect a 

fragmentation of ‘international arbitration’, they draw upon and are evidence of a growing 

convergence within investment treaty arbitration. They were also developed in reference to, 

and may further result in, the linkage of investment treaty arbitration to other regimes of 

public international law. This Section considers each of these points in turn. 

A. Different Rules for Different Variants of Arbitration 

Article 1 of the Rules provides that they apply only to treaty-based investor-State 

arbitration.68 They thus do not apply to other forms of investor-State, State-State or 

international commercial arbitration.69 This Section considers how the WG came to 

distinguish these variants of arbitration, the assumptions underlying this distinction, and its 

implications. 

The first calls for greater procedural transparency before the WG were specifically focussed 

upon the need for transparency in arbitrations involving a State.70 This focus was articulated 

in clear terms by the WG in 2008, when it agreed to ‘the desirability of dealing with 

transparency in investor-State arbitration’ on the basis that such arbitration ‘differed from 

purely private arbitration, where confidentiality was an essential feature’.71 This distinction 

stemmed from the WG’s understanding that the ‘public interest’ attaching to investor-State 

arbitration was different in nature to that attaching to other types of arbitration.72 The WG 

viewed transparency as especially pertinent for arbitrations involving a State because it 

‘might involve consideration of public policy and could lead to large potential monetary 

liability for public treasuries’.73 The WG furthermore connected procedural transparency to 
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the ‘principles of good governance’ binding upon States and as ‘one aspect of the broader 

notion of transparency in the treatment of investment’.74  

In 2008, a view was raised within the WG that ‘it was a mistake to distinguish rules for 

‘commercial’ arbitration and rules for ‘investor-State’ arbitration’.75 This view was based 

upon definitional concerns: delegations were concerned that ‘investment was expressly 

included as an element of the definition of the term “commercial”’ contained in the 

UNCITRAL Model Law.76 They further noted that predicating the application of 

transparency rules on the basis of a distinction between ‘investor-State’ and ‘commercial’ 

arbitration might ‘give rise to preliminary jurisdictional issues’.77 In light of these concerns, it 

was suggested that the applicability of the rules could be defined by reference to sources of 

consent: between ‘“generic” or “ordinary” arbitration, on the one hand, and “treaty-based” 

arbitration on the other’.78 The WG concluded its 2008 discussions by acknowledging a 

‘widely prevailing view’ ‘that arbitration proceedings in treaty-based arbitration raised issues 

that, in some respect, differed from ordinary commercial arbitration’.79 At the WG’s 

fifty-third session in 2010, this distinction was returned to and elaborated upon, with 

delegates indicating the view that treaty-based arbitration ‘had particular features that might 

lead arbitral tribunals to scrutinize the legislative, administrative or even judicial activities of 

a State’.80 It was further observed that, in addition, ‘no appeal of decisions made by arbitral 

tribunals was generally allowed’.81 Based on these ‘far-reaching effects’ it was concluded that 

‘treaty based investor-State arbitration…was therefore different in nature as compared to 

other instances of international commercial arbitration’.82  

The features of investment treaty arbitration cited by the WG have been discussed 

extensively in the literature, although usually in relation to investor-State arbitration more 

generally.83 The WG did not itself expressly consider whether these features are actually 

unique to investor-State arbitration or even to treaty-based investor-State arbitration. It did 

not, for example, consider in any detail the extent to which commercial arbitrations may raise 

matters of public interest similar to those it identified as associated with investor-State 

arbitrations.84 Indeed, as the tribunal in Methanex acknowledged, the public interest issues 

raised by an arbitral proceeding are more likely to stem from the subject-matter of the issues 

in dispute rather than solely the identity of the parties.85 Nor did the WG identify how 

treaty-based investor-State arbitration might raise public interest issues of a different nature 

to those raised by investor-State arbitrations conducted under domestic law or contract. The 
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differences between the types of ‘public interest’ raised in each of these forms of arbitration 

are empirical issues which the WG did not seek to identify or address in any detail.86 It is 

therefore unclear from the WG’s records why the ‘far-reaching effects’ of treaty-based 

investor-State arbitrations were considered sufficient to place it in a class distinct from other 

forms of arbitration and, in particular, other forms of investor-State arbitration. 

This distinction between different forms of international arbitration came to fundamentally 

inform the development and text of the Rules. Historically, the UNCITRAL Arbitration Rules 

grouped investment and commercial arbitration together. The WG sought not to deviate from 

this approach, resolving to discuss the matter of procedural transparency in a process separate 

to that leading to revision of the UNCITRAL Arbitration Rules.87 The Commission endorsed 

the WG’s view that procedural transparency provisions would not be appropriate for 

inclusion in the ‘generic’ UNCITRAL Arbitration Rules.88 As a result, for better or worse, the 

Rules and Convention both embed the distinction made by the WG between investment treaty 

arbitration and other forms of international arbitration. They effectively generate ‘two sets of 

differing standards’ depending upon the instrument of consent giving rise to the 

proceedings.89 The approach adopted in the Rules has two particularly important 

implications.  

First, the approach adopted by the WG may precipitate a growing fragmentation of 

international arbitration. Schill notes that the Rules provide a model which could be adopted 

to modify other procedural aspects of investment treaty arbitration without requiring 

complicated treaty amendment.90 While this is true, it is important to note that the distinction 

created in the Rules between treaty-based investor-State arbitration and other forms of 

international arbitration is likely to be carried forward in these reform efforts. In fact, during 

its development of the Rules, the WG noted that it was open to identifying ‘any other topic 

with respect to treaty-based investor-State arbitration that might also require future work by 

the Commission’.91 Options floated for special regulation for treaty-based investor-State 

arbitration included preparation of a code of ethics for arbitrators and rules to govern 

concurrent proceedings.92 As further noted in Section I, this distinction is already having an 

impact in the WG’s current work. In addition, a report has recently been prepared for 

UNCITRAL which proposes the Convention as a model appropriate to the development of 

rules relating to appeals processes for treaty-based investment arbitration.
93

 The distinction is 

also impacting reforms in other arbitral fora. The 2017 amendments to the Arbitration Rules 
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of the Stockholm Chamber of Commerce, for example, propose adoption of an annex that 

sets forth special rules on transparency for application in treaty-based investor-State 

arbitrations. It remains to be seen whether such a distinction is empirically valid for issues of 

transparency, let alone such broader issues. It also remains to be seen whether it creates 

desirable consequences for the interaction of the various regimes of international arbitration. 

Second, the WG’s approach may result in a shrinking zone of application for the 

Transparency Rules. A number of States have, for example, recently initiated processes to 

terminate their investment treaties in order to replace them with domestic legislation 

providing for investor protection.94 The use of domestic law rather than treaty to provide for 

investor-State arbitration is ‘a growing trend in developing countries’.95 The WG itself 

acknowledged that ‘some States referred to the UNCITRAL Arbitration Rules in their 

respective laws or investment contracts’.96 Any proceedings filed under these instruments 

will, however, not automatically attract the application of the Rules. It also remains to be seen 

whether the Rules will prompt shifts in how investment is structured or how claimants 

exercise options contained in treaties to arbitrate in different fora or under different 

instruments.97 The WG was satisfied that the adoption of an enhanced transparency 

framework in the ICSID context had not reduced the number of ICSID disputes filed.98 An 

empirical study of the ICSID reforms to transparency, however, suggests that even if disputes 

continued to be filed before the Centre subsequent to the development of the enhanced 

transparency framework, parties were ‘more likely to conceal the outcome of arbitration than 

are the parties to disputes that took place prior to ICSID’s intensive efforts to increase 

transparency’.99 As Section III explores, the Rules attempt to abrogate disputing parties’ 

capacity to similarly exercise choice in overriding the transparency framework they establish. 

The WG also sought to extend the applicability of the Rules to situations in which an investor 

exercised a choice under a treaty for arbitration other than under the UNCITRAL Arbitration 

Rules.100 It is too early to tell, however, whether these safeguards will impact upon the 

capacity of parties to file disputes under instruments to which the Transparency Rules do not 

apply.101  

B. Convergence of Investment Treaty Arbitration 

The Rules and Convention are predicated upon, and may result in, a growing convergence of 

investment treaty arbitration across institutional and treaty divides. This feature of the Rules 

was recognised by the UN General Assembly in adopting the Rules, which noted they ‘would 

contribute significantly to the establishment of a harmonized legal framework for a fair and 

efficient settlement of international investment disputes’.102 While the Rules may thus effect a 

fragmentation of international arbitration, they are nevertheless based upon, seek to 
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encourage, and may lead to, a convergence of investment treaty arbitration and, potentially, 

investor-State arbitration more generally. 

The WG drew heavily upon the approaches adopted toward transparency in other investment 

treaty fora in developing the Rules. This reliance was consistent with its endeavours to create 

a set of rules reflecting ‘best practices in the field of transparency in the context of investor-

State arbitration’.103 The WG drew particular inspiration from the approach to transparency 

adopted in ICSID and NAFTA practice.104 It also referred to the work of the OECD’s 

Investment Committee and State treaty practice more generally.105 In developing rules to 

govern the disclosure of information at the start of the proceedings, for example, the WG 

referred closely to ICSID practice, emphasising the desirability of one proposed procedure 

because it was one ‘with which many States were already familiar’.106 The WG furthermore 

found it possible to speak of the ‘public interest’ in treaty-based investor-State arbitration 

globally, without engaging with how the specific terms or purposes of individual instruments 

might affect that analysis. In this respect, the WG observed that ‘the need for transparent 

proceedings would apply generally to treaty-based investor-State arbitration, without being 

limited to ad hoc arbitration under the UNCITRAL Arbitration Rules’.107 It is clear from 

these references that the WG viewed investment arbitrations conducted under the rules of 

other procedural regimes as linked to those conducted within the UNCITRAL framework and 

similar enough to warrant comparative analysis. This suggests that the WG did not view the 

UNCITRAL framework as self-contained or the investment treaty regime as fragmented, at 

least for the purposes of the development of procedural standards.108 

The Rules also encourage further convergence between UNCITRAL and non-UNCITRAL 

arbitrations. This is principally on the basis of Articles 1(9) of the Rules and 2(1) of the 

Convention, which provide for the application of the Rules in investment treaty proceedings 

outside of the UNCITRAL framework. Where they apply, the Transparency Rules prevail to 

the extent of any conflict with other applicable arbitration rules.109 These provisions reflect 

the WG’s concern that the Rules might have diminished import if they applied only to 

arbitrations conducted under the UNCITRAL Arbitration Rules. It noted, in particular, that 

where treaties give investors a choice of procedural fora, the majority of claimants exercise 

that choice in favour of ICSID arbitration.110 Originally, it was suggested that the Rules could 

still constitute ‘a model for other arbitration rules, for disputing parties to adopt in particular 

non-UNCITRAL arbitral proceedings, or even for States to adopt in their investment 

treaties’.111 In light of the above-noted agreement within the WG as to the functional links 
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between arbitral fora, however, the WG expressed a preference for generating transparency 

rules of more ‘general application’.112 To this end, it invited comments from other arbitral 

institutions, all of which confirmed that ‘application of transparency rules in conjunction with 

their institutional rules was unlikely to create problems’.113 The WG considered that this 

development of rules for application outside of the UNCITRAL framework furthered 

UNCITRAL’s mandate to establish ‘a unified legal framework’ for the conduct of 

international arbitral proceedings.114  

Finally, the Rules and Convention may result in the convergence of investment treaty 

arbitration by generating systemic coherence and consistency. The key means through which 

the Rules might achieve this effect is by facilitating the generation of a publicly available 

body of materials related to arbitral proceedings. The publication of arbitral decisions and 

other documents is likely to influence the convergence of approaches taken by disputing 

parties and tribunals to recurring issues of substance and procedure.115 König’s empirical 

study of citations in investment and commercial arbitral awards supports this prediction, 

suggesting that a higher rate of publication may prompt the development of systems of 

precedent.116 At the very least, it can be expected that as documents are made publicly 

available, parties and tribunals will refer to them and thus create a form of cross-proceeding 

dialogue. The WG expressly recognised these potential effects of transparency, positioning 

the Rules as a means to redress perceived inconsistencies in arbitral awards, and as a 

‘decisive step’ towards addressing ‘concerns about lack of predictability and legal 

stability’.117 

C. Consolidation of Investment Treaty Arbitration 

In addition to encouraging convergence of investment treaty arbitrations across institutional 

divides, the Rules may also effect an internal consolidation of UNCITRAL investment treaty 

arbitration in two respects.  

First, the Rules may encourage institutionalisation through the Article 8 establishment of a 

repository to collect documents published under the Rules.118 In drafting Article 8, the WG 

expressly considered whether this more institutionalised approach was preferable, or whether 

publication of documents should instead be left to individual States to regulate on an ad hoc 

basis.119 In opting for the former option, the WG noted the capacity of a registry to serve as ‘a 

hub of information’.120 The establishment of the repository ensures not only the publication of 

                                                           
112 ibid 29. 
113 The institutions were: ICSID, the Stockholm Chamber of Commerce, the International Chamber of Commerce, and the Permanent Court 

of Arbitration. See, further: UNCITRAL, ‘Report of the Working Group on Arbitration and Conciliation on the Work of Its Fifty-Fifth 
Session (Vienna, 3-7 October 2011)’ (n 56) 28. 
114 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Fourth Session (New York, 7-11 

February 2011)’ (n 2) 29. 
115 Barstow Magraw Jr and Amerasinghe (n 84) 350; Ortino (n 22) 14; Andrea Bjorklund, ‘Investment Treaty Arbitral Decisions as 

Jurisprudence Constante’ (2008) Paper No. 158 UC Davis Legal Studies Research Paper Series 274; Ribeiro and Douglas (n 13) 12; 

Bjorklund 275; Coe Jr. (n 84) 1356. 
116 Valériane König, Präzedenzwirkung internationaler Schiedssprüche: dogmatisch-empirische Analysen zur Handels- und 

Investitionsschiedsgerichtsbarkeit (De Gruyter 2013) 250. See, to similar effect: JP Commission, ‘Precedent in Investment Treaty 

Arbitration: A Citation Analysis of a Developing Jurisprudence’ (2007) 24 Journal of International Arbitration. 
117 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Third Session (Vienna, 4-8 October 

2010)’ (n 2) 17, 62. 
118 The repository was launched in 2014 through the UNCITRAL Secretariat: UN General Assembly, ‘Resolution Adopted by the General  
Assembly on 16 December 2013, 68/106: Report of the United Nations Commission on International Trade Law on the Work of Its Forty-

Sixth Session’ (2013) A/RES/68/106. 
119 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Fourth Session (New York, 7-11 
February 2011)’ (n 2) 148. 
120 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Seventh Session (Vienna, 1-5 October 

2012)’ (n 35) 121; UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Eighth Session (New 
York, 4-8 February 2013)’ (n 35) 83. 



DRAFT - Esmé Shirlow, Dawn of a New Era? The UNCITRAL Rules and UN Convention on Transparency in Treaty-Based Investor-State 

Arbitration, ICSID Review – Foreign Investment Law Journal (forthcoming – 2016) 

documents, but also institutionalises their collection. In so doing, it moves aspects of 

UNCITRAL arbitral procedures away from their traditionally ad hoc design and may operate 

to create a new, more interconnected, regime of investment treaty arbitration. The costs 

associated with ad hoc as opposed to institutionalised approaches to transparency may further 

encourage disputing parties towards institutionalisation. Disputing parties are likely to enjoy 

significant savings in opting for arbitration through institutions which have already invested 

in the necessary physical infrastructure for transparent proceedings. Precisely these factors 

guided the WG in providing for the establishment of a central repository for the publication 

of documents. The WG noted the divergent resources and experience of States in maintaining 

online repositories, distinguishing between the one-off and ongoing costs associated with 

such databases.121 Disputing parties are likely to face similar considerations in considering 

how to provide for the open hearings required by Article 6 of the Rules. In 2004, the 

European Court of Human Rights estimated that to webcast 30 to 40 proceedings a year it 

would incur a one-off cost of 600,000 euros and thereafter expend approximately 120,000 

euros per annum.122 Costs in the range of 600,000 euros may pale in comparison to other 

costs associated with arbitral proceedings, but it is nevertheless conceivable that these costs 

will encourage parties towards the use of established registry services and thus result in 

increasingly institutionalised arbitral procedures.  

Second, the Rules and Convention facilitate the production of material manifestations or 

outputs of investment treaty arbitration. In so doing, they may come to play an important role 

in developing reference points for an otherwise ephemeral regime comprised of transient 

tribunals. Ultimately, this may generate a more coherent identity for investment treaty 

arbitration. Studies of the United Kingdom’s Supreme Court communications office, for 

example, suggest that its efforts to communicate with the public about the work of the Court 

have generated an ‘awakening’ within the institution itself.123 Portraiture scholars, too, 

suggest that the creation of visual images of professionals operates to both develop an 

identity of such individuals within the public psyche, and contribute towards formation of the 

institutions to which they belong.124 These physical manifestations of the regime provide a 

site for association of those within the system, and reference points for those external to it.125 

In allowing, for example, access to oral hearings, ‘[t]he veil of secrecy is removed and the 

world is invited to observe and even marvel at the peaceful settlement of disputes in 

action’.126 As Section IV explores in more detail, it remains to be seen whether the outputs 

facilitated through the Rules and Convention might inform this institutional development for 

investment treaty tribunals. Certainly, it will be of interest to observe how tribunals and 

disputing parties conduct themselves under the Rules. Through webcasting, tribunals can 

control and structure their own image to imbue proceedings with particular ‘formality, or 

decorum, or rituals’.127 Future research might come to reveal that increased transparency 

operates to generate a convergence of formalities, the development of particular practices, or 

a production of like procedures between tribunals.  
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D. Linking Treaty-Based Investor-State Arbitration to Public International Law 

The Rules and Convention furthermore highlight perceptions within the UNCITRAL and UN 

framework as to the linkages between treaty-based investor-State arbitration and other 

regimes of international law. The WG drew inspiration from and sought consistency with 

other international regimes. The Rules themselves may furthermore result in an increased 

linkage between investment treaty arbitration and other international norms and institutions. 

During development of the Rules and Convention, the WG cited and drew inspiration from 

other international institutions and treaty regimes.128 The WG had particular regard to the 

approaches to transparency taken in human rights regimes.129 While the WG ultimately 

declined to include a specific reference to human rights in the Rules and Convention, it 

nevertheless accepted that rules governing investment arbitration should be developed to be 

consistent with human rights.130 The WG considered that, as a UN instrument, the Rules 

should ‘reflect the values of human rights’ and, furthermore, that procedural transparency 

was necessary to give ‘full effect to the mandatory character of human rights’.131 To a certain 

extent, this is at least a partial answer from the WG to calls from some scholars for States, 

through the UN system, to seek increased consistency and convergence between regimes of 

international human rights and international economic law.132 

The WG discussions also illustrate the relationship between investment treaty arbitration and 

secondary rules of international law. In developing the Rules, the WG consistently rejected 

suggestions that it could modify or exclude rules of general international law relevant to the 

interpretation or application of the transparency standards it was developing.133 Thus, the WG 

sought at multiple junctures to retain consistency between the Transparency Rules and the 

Vienna Convention on the Law of Treaties (‘VCLT’). In defining the instruments to which 

the Rules might apply, for example, the WG referred to the VCLT’s definition of ‘treaty’, 

noting that ‘it could lead to confusion if that term was defined differently in the transparency 

convention’.134 In a similar manner, the WG referred closely to the VCLT in considering the 

potential applicability of the Rules and Convention, as well as in identifying the scope for the 

Convention to provide for non-reciprocal reservations.135 In deciding whether it could give 

the Rules retroactive effect, the WG cited the VCLT alongside approaches adopted in other 

international fora, including the World Trade Organization (“WTO”) and International Court 

of Justice.136 The WG consistently recognised that, regardless of its desires to achieve a ‘wide 
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application’ of transparency standards, the Rules ultimately had to be developed ‘in line with 

principles of international law’.137 

Finally, the Rules and Convention may influence the further convergence of investment 

treaty arbitration with other regimes of international law. It is possible, for example, that third 

party submissions will result in investment treaty tribunals grappling more frequently with 

questions as to the relationship between investment treaties and other regimes of international 

law.138 Practice to date indicates that third party submissions may raise a range of cross-

cutting systemic points, ranging from human rights concerns to issues of WTO or European 

Union law.139 To the extent that they influence arbitral approaches, third party participation 

may prompt tribunals to consider and clarify the relationship between investment treaty 

arbitration and other international norms or institutions. Dolidze has developed a useful 

framework through which to assess the impact of third party submissions on judicial or 

arbitral decisions. She suggests that courts or tribunals may engage with such submissions in 

one of three ways: ‘acknowledgment, refutation, and corroboration’.140 The relative paucity of 

third party interventions in investment treaty arbitrations thus far makes it difficult to assess 

where arbitral approaches fall within Dolidze’s schema. Early studies have suggested that the 

evidence of impact of third party submissions on arbitral awards is ‘tenuous’.141 These 

analyses indicate that, even if tribunals acknowledge such submissions, they will rarely 

expressly refute them or use them to reach particular conclusions.142 It remains to be seen 

whether the Rules and Convention will alter this initial practice. One factor supporting an 

optimistic outlook is the provision in the Rules for the mandatory publication of a range of 

documents to which third parties to date have had little to no access. Through enhanced 

access to such documents, third party submissions will likely become more targeted to the 

issues in dispute and thus of more utility to the disputing parties and the tribunal.143 More 

diffusely, the recognition in the Rules of a ‘public interest’ dimension to investment treaty 

arbitration may influence the perceptions of tribunals and disputing parties as to the ‘social 

role’ of investment arbitration and its linkage to other regimes of international law.144 This 

may, in turn, enhance the salience of particular values or issues within the proceedings. 

III. SHIFTING STRUCTURES: TRANSPARENCY AND THE STRUCTURAL 

FEATURES OF ARBITRATION 

Having resolved to create rules on transparency for investor-State treaty-based arbitration, an 

early issue confronting the WG was the question of what form the rules should take. The WG 
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discussed a range of options for structuring the rules. It considered, for example, the 

development of a model clause that could be inserted into treaties at the discretion of States, 

of ‘guidelines’ that could be utilised once a dispute arose, and of ‘stand-alone’ rules.145 A 

number of WG members favoured linking the rules to the UNICTRAL Arbitration Rules, on 

the basis that ‘legal standards on transparency would have more effect if associated to the 

Rules’.146 Ultimately, this was the approach adopted by the WG, which formulated the 

transparency standard as an amendment to the UNCITRAL Rules.147 Underlying the WG’s 

discussions as to what form the rules should take was the more fundamental issue of how 

much discretion they should leave to disputing parties and tribunals to modify or exclude 

their application.148 This aspect of the WG’s discussions is particularly important, because the 

WG recognised that it had potential to impact upon one of the two levels of consent 

governing arbitral proceedings: acceptance by investors of State offers to arbitrate.149 The 

WG’s discussions of these issues illustrate its ‘policy decision’ to control disputing party 

autonomy and arbitral discretion in application of the Rules.150 In adopting this approach, the 

Rules and Convention modify the dominant framework governing matters of procedural 

transparency in investment arbitration in two important respects. First, the Rules and 

Convention shift the locus of decision-making power on matters of procedural transparency 

away from the disputing parties (A). Second, the Rules and Convention seek to guide arbitral 

discretion by injecting additional values into arbitral decision-making on procedural matters 

(B). This Section will introduce these features of the Rules and Convention in order to 

consider how they illustrate a shifting structuring of treaty-based investor-State arbitration 

based upon changing perceptions as to its role and functions.  

A. Controlling Disputing Party Autonomy 

As noted in Section I, prior to the advent of the Rules and Convention, matters of procedural 

transparency in investment arbitration had largely been left to the discretion of the disputing 

parties to regulate on a case-by-case basis. Even where procedural rules regulated matters of 

transparency, disputing parties were generally free to override those provisions unilaterally or 

by consent.151 This legal framework reflected, and was a component of, a core characteristic 

of arbitration: party autonomy in the selection of applicable procedural rules. This feature of 

arbitration reflects its traditionally dispute- and party- focussed structure, whereby the 

selection of a procedure for resolution of a dispute rests in the hands of the disputing parties 

alone.152 As the WG recognised, it has historically ‘always’ been possible for parties to 

amend their arbitration agreements, subject, of course, to the application of mandatory 

domestic law.153 Article 1(1) of the UNCITRAL 1976 and 2010 Rules reflects this feature, 
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allowing disputing parties to amend by agreement the procedural rules stipulated therein.154 

During development of the Rules and Convention, members of the WG expressly recognised 

the centrality of this ‘principle of party autonomy’ as an ‘established principle[] of 

arbitration’.155 The Transparency Rules and Convention, however, depart from this paradigm 

of party control in significant respects.  

The WG recognised that disputing parties will not always opt for transparent proceedings.156 

They may not favour third party participation, for example, where a third party seeks to raise 

arguments to which both parties are opposed.157 Rather than allowing procedural approaches 

to transparency to be guided by disputing party preferences, however, the WG instead sought 

to limit ex ante the capacity for disputing parties to override the application of the 

transparency standards embodied in the Rules. The WG expressly rejected the suggestion that 

‘the parties were in the best position to judge the appropriateness’ of transparency on a case-

by-case basis.158 It furthermore doubted their capacity to advise tribunals on this matter in 

light of ‘their own personal interests in the matter’.159 The WG sought to develop the Rules to 

assuage concerns that leaving residual discretion to the disputing parties to unilaterally or 

collectively decide to override the application of the rules might result in frequent 

derogations from the transparency standards adopted.160 The WG initially focussed upon 

limiting the claimant’s control over matters of procedural transparency. In particular, the WG 

was of the view that claimants should not be able to refuse or modify a State’s ‘offer’ of 

transparent arbitral proceedings.161 The WG considered that this restriction on claimant 

autonomy was consistent with the general structure of treaty-based arbitral procedures in 

which the capacity of a claimant to unilaterally renegotiate applicable rules might already be 

limited by the terms of the State’s offer to arbitrate as expressed in the treaty.162 It attempted 

to leverage this feature, conceiving of a State’s offer to arbitrate as a package deal binding in 

its entirety upon claimant investors.163 The WG as a secondary matter also sought to limit a 

respondent State’s discretion with respect to matters of transparency. While respondent 

State’s do have some scope to unilaterally exclude the application of the Rules in certain 

circumstances,164 these self-judging provisions are at variance with the predominant 

preoccupation reflected in the Rules to shift decision-making power away from the unilateral 
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discretion of either disputing party.165 The WG also resolved that disputing parties ought not 

to be able to modify or override the rules by agreement.166  

These policy choices of the WG are reflected in Article 1(3)(a) of the Rules, which provides 

that neither disputing party may ‘derogate from these Rules, by agreement or otherwise, 

unless permitted to do so by the treaty’. The abrogation of party control over transparency is 

also reflected in specific provisions of the Rules. The Rules expressly override, for example, 

a right of party veto over the publication of documents, the filing of third party submissions, 

or the holding of open hearings.167 The WG also sought to ensure that disputing parties could 

not creatively overcome restrictions placed upon their autonomy by the Rules.168 The WG, for 

example, sought to restrict scope for disputing parties to overcome the application of the 

Rules by selecting a place of arbitration where domestic law favoured confidentiality,169 or by 

invoking a most-favoured-nation clause.170 The Rules further permit an tribunal to override 

party agreements on the designation of confidential information, ‘to avoid that parties 

through implied or express agreement on confidentiality, defeated the whole purpose of the 

transparency rules’.171 In these ways, the Rules achieve a significant abrogation of party 

control over matters of procedural transparency and modify structural features characteristic 

of international arbitration.172 The WG carried forth and embedded its earlier distinction 

between commercial and investment treaty arbitration. Whereas for the former it confirmed 

that ‘the will of the arbitrating parties was decisive’, for the latter it recognised the role of a 

further layer of (State) consent and a range of additional external interests to be taken into 

account.173 In so doing, the WG confirmed its view that investment treaty arbitration is not a 

form of dispute settlement to be left ‘in the hands of the parties’.174 These structural 

modifications were reinforced by the WG’s attempt through the Rules to provide detailed 

guidance to control arbitral discretion.175  

B. Controlling Arbitral Discretion 

The WG considered that arbitral discretion needed to be controlled to ensure that tribunals 

were not left ‘open to pressure from the parties’ to depart from the transparency framework 
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established in the Rules.176 The WG thus resolved to regulate arbitral discretion not out of 

concern that tribunals themselves would want to depart from the Rules, but because tribunals 

might feel obliged to due to an assumption that arbitral procedure should be controlled by the 

will of the parties. In this sense, the WG sought to regulate arbitral discretion to support ‘the 

tribunal’s guardianship of the rules’, as well as to avoid ‘lengthy debates’ between the 

disputing parties on matters of transparency.177 Despite expressing faith in the capacity of 

tribunals to administer the rules, the WG nevertheless also recognised that ‘public interest 

issues may not always be readily apparent to the tribunal itself’.178 For these reasons, the WG 

rejected suggestions that matters of transparency should be left to tribunals to determine on a 

case-by-case basis, instead considering it ‘desirable to provide some guidance to the arbitral 

tribunal in that regard’.179  

The Rules control arbitral discretion in two key respects. First, the Rules set forth a number 

of mandatory provisions which stipulate a minimum level of procedural transparency binding 

upon tribunals. Thus, for example, Article 5 provides that tribunals must accept submissions 

from non-disputing States party to the treaty under which the arbitral claim has been brought, 

and Article 6 stipulates that hearings shall be public.180 These individual provisions do not, 

however, completely abrogate arbitral discretion.181 While the tribunal must accept third party 

submissions, for example, it is left with discretion to regulate the length of those submissions 

and to ensure that they do not ‘disrupt or unduly burden the arbitral proceedings, or unfairly 

prejudice any disputing party’.182 Similarly, in holding open hearings, tribunals are permitted 

under the Rules to close proceedings for ‘logistical reasons’ or where transparency would 

threaten the ‘integrity of the arbitral process’.183 Second, then, the Rules seek to guide the 

exercise of residual arbitral discretion. A core component of this approach is reflected in 

Article 1 of the Rules. While Article 1(3)(b) provides that the Rules can be adapted by 

tribunals, Article 1(4) directs tribunals to have regard to particular factors in exercising that 

discretion. The factors stipulated in Article 1(4) depart in significant respects from those 

considerations which have typically guided arbitral decisions on procedural matters. 

Arbitral discretion had previously been addressed under the UNCITRAL Arbitration Rules in 

general terms. Those Rules permit tribunals to conduct proceedings as they deem appropriate, 

provided that they ‘conduct the proceedings so as to avoid unnecessary delay and expense 

and to provide a fair and efficient process for resolving the parties’ dispute’.184 The WG was 

not in favour of providing ‘in general terms for full discretion of the arbitral tribunal to alter 

the rules’, and, in particular, did not consider the direction to tribunals to resolve disputes 
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through a ‘fair and efficient’ procedure to be sufficient.185 The Rules instead direct tribunals, 

in the exercise of their discretion, to balance two (potentially competing) values: ‘(a) the 

public interest in transparency in treaty-based investor-State arbitration and of the particular 

arbitral proceedings and (b) the disputing parties’ interest in a fair and efficient resolution of 

their dispute’.186 This direction to tribunals to have regard to the public interest links to earlier 

arbitral decisions which had predicated enhanced procedural transparency on the 

identification of some special public interest in the arbitral proceeding.187 Regardless of the 

ultimate meaning given to the term,188 its incorporation in the Rules is significant because it 

represents a shift in conceptualising the factors that ought to guide the exercise of arbitral 

discretion.189 Specifically, in incorporating a reference to the ‘public interest’, the Rules 

instruct tribunals to look beyond the immediate interests of the parties to a particular dispute 

and to balance the parties’ and public’s ‘legitimate interests’ in how the proceedings ought to 

be conducted.190 This balancing exercise is also embedded to a certain extent in the text of the 

Rules themselves.191 The text of individual provisions is clearly weighted toward favouring 

enhanced transparency in this balancing exercise. In fact, the WG acknowledged in many 

instances the increased burdens that would be placed upon disputing parties as a result of 

increased transparency. Whilst noting the costs of third party participation, for example, the 

WG rejected an approach that would have resulted in costs being shifted from the parties to 

third parties on the basis that this would have a ‘chilling effect’ on their participation.192  

Moving beyond the assertion that transparency is ‘contrary to the very nature of arbitration’, 

then, the Rules and Convention rest upon more significant structural changes.193 The Rules 

evidence the WG’s view that investment treaty tribunals ought to take into account interests 

broader than those held by the disputing parties alone. The WG clarified on numerous 

occasions that procedural transparency was ‘not meant to benefit only the investor and the 

host State but also civil society’.194 This later led to a suggestion even more revolutionary: 

that the rules were ‘crafted mainly to benefit civil society, and the parties should not be 

involved in that determination’.195 Embedding these views in the Rules, it is clear that the 

WG viewed investment treaty arbitration as a ‘public’ as opposed to ‘private’ form of dispute 
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settlement.196 This shift is considered in more detail in the following Section, which illustrates 

how the WG positioned transparency as a tool to address concerns about the ‘public’ 

dimensions of investment treaty arbitration. 

IV. EMBEDDING INVESTMENT TREATY ARBITRATION: IN SEARCH OF 

LEGITIMACY AND ACCEPTANCE 

This Section focusses upon the agenda underlying the WG’s development of the Rules and 

Convention. Subsection A focusses upon two recurrent themes within the WG’s discussions, 

highlighting how the WG sought to use enhanced procedural transparency as a means to 

bolster the legitimacy and public acceptance of investment treaty arbitration. Subsection B 

considers how procedural transparency might achieve these aims, and Subsection C the risks 

associated with pursuing them. Together, these Subsections suggest that the Rules and 

Convention disclose a strategic response by the WG to ‘court publicity’ for tribunals in order 

to legitimise their authority.197 While it is too early to identify any specific empirical effect of 

the Rules and Convention on legitimacy or public acceptance, Subsection D considers the 

assumptions under which the WG operated in order to canvas conditions that would need to 

be met in order to establish that these assumptions were well-founded. 

A. In Search of Legitimacy and Acceptance 

In generating acceptance of their exercise of decision-making authority, international courts 

and tribunals typically must rely upon something more than, or in addition to, power or 

persuasion.198 Legitimacy offers one means by which such bodies might secure compliance 

with, and acceptance of, their exercise of decision-making authority.199 It is possible to speak 

of both empirical and normative legitimacy: the former refers to what is considered 

legitimate, whereas the latter focusses upon what should be considered legitimate.200 There 

are also different ways to conceptualise the possible sources of legitimacy. Generally 

speaking, legitimacy might be sourced in the qualities or mandate of the decision-maker, the 

decision-making process (‘input legitimacy’), or the decision itself (‘output legitimacy’).201 

An example of mandate-based legitimacy is consent of treaty or disputing parties to the 

establishment of international courts or tribunals.202 Under this framework, a tribunal might 

be understood to hold legitimacy provided it is established and acts ‘in accordance with law 

or principle’.203 As Kumm notes, however, ‘such a thin notion of legitimacy has been 

gradually replaced by [a] considerably richer idea’ such that, to be legitimate, ‘more is 

required of [an institution] than just its legal pedigree’.204 This shift in focus has accompanied 
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the developing remit of international courts and tribunals and the perception that they 

increasingly exercise not just ‘private’ but also ‘public’ functions.205 An international court 

might not, for example, be able to rely upon consent as a basis for legitimacy to the extent 

that its decisions are perceived to impact upon parties other than those formally consenting to 

its existence.206 In these cases, a wider input into the grant of the initial mandate of a court or 

tribunal might be demanded to bolster source-based legitimacy.207 Alternatively, the 

procedures or decisional outputs of the court or tribunal might be addressed in an effort to 

secure enhanced input or output legitimacy.  

To the extent there is a disconnect between how an international dispute settlement body 

justifies its exercise of authority and expectations about how it should be justifying that 

authority, a ‘legitimacy crisis’ might develop.208 Many commentators perceive the existence 

of such a disconnect for investment treaty arbitration. As Professor Stern notes, ‘[t]his 

system, which was traditionally based on private legitimacy arising from the consent of the 

parties, seems to now be in search of public legitimacy, which it is thought can be obtained 

from a certain degree of openness to civil society’.209 The WG’s discussions indicate its 

awareness of such criticisms of investment treaty arbitration, and illustrate in microcosm a 

shift in focus from formal source-based legitimacy to a ‘richer’ understanding of legitimacy 

as the basis for the investment treaty regime.  

Procedural transparency can be favoured for instrumental reasons or as ‘an intrinsic value in 

its own right’.210 Even before the WG began deliberations on the topic of transparency, there 

had already been much discussion in the literature of the types of benefits of transparency for 

investment arbitration.211 The WG reports, too, disclose that a range of motivations lay behind 

the development of the Rules and Convention. One of the more diffuse of such motivations 

was the WG’s acknowledgement of its ‘purpose of enhancing the legitimacy of treaty-based 

investor-State arbitration and of fostering the public interest inherent in treaty-based 

investor-State arbitration’.212 The WG considered the Rules to be ‘an important step to 

respond to the increasing challenges regarding the legitimacy of international investment law 

and arbitration as such’.213 It emphasised the linkage between transparency and legitimacy at 

a number of junctures, including in developing provisions for the participation of third 

parties, the publication of awards, and the holding of open hearings.214 The WG considered 

that each of these elements would combine to ‘enhance the public understanding of the 

process and its overall credibility’.215 Indeed, the WG reports disclose a preoccupation with 
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the capacity of procedural transparency to bolster public ‘confidence’ in investment treaty 

arbitration and to assuage public ‘suspicion’ of the regime.216 The Rules thus appear to have 

been drafted by the WG in an effort to secure ‘a pendulum swing, away from repeated 

concerns and a persistent ‘legitimacy crisis’ of the investment system, and towards a more 

widely accepted and fairer dispute resolution process’.217 

B. Promises… 

Enhanced procedural transparency can operate to generate legitimacy in a range of ways.218 

Procedural transparency can, for example, facilitate more participatory decision-making 

processes.219 This may result in procedures being ‘informed by, and responsive to, a wide 

range of interests’.220 Procedural transparency also has the capacity to improve equality 

between participants, resulting in fairer procedures. Transparency may, for example, assist 

parties to develop their case by allowing them to refer to previous disputes raising similar 

factual issues or analogous legal norms.221 In so doing, procedural transparency may alleviate 

information asymmetries which favour repeat litigants or wealthy participants who are 

financially able to hire specialised legal teams.222 Without transparency, these parties have 

access to otherwise confidential information about how disputes are adjudicated and therefore 

gain an advantage over other parties without such access.223 Procedural transparency might 

also operate to generate output legitimacy. Third party participation might, for example, 

improve the quality of awards by offering the tribunal ‘perspectives, arguments and expertise 

that will help it arrive at a correct decision’.224 Similarly, the publication of arbitral decisions 

could provide a basis for more informed decision-making.225 Transparency may, in turn, 

facilitate deeper engagement by stakeholders with aspects of decisions and, by so doing, 

inform future arbitral approaches226 or improve the accountability of arbitrators, States and 

investors.227 

Through these effects, procedural transparency may enhance public acceptance of investment 

treaty arbitration, as well as trust and confidence in it.228 Thus, in the UPS proceedings, 
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Canada supported third party participation as a means of ‘building public confidence in the 

investor-state dispute settlement process’.229 Publicity of arbitral proceedings might, for 

example, raise the overall visibility of those proceedings and, by implication, the visibility of 

investment treaty arbitration generally.230 Transparency may also assist tribunals 

geographically removed from the persons whom their decisions may affect to garner a greater 

sense of proximity to those persons.231 In so doing, transparency might inform the public 

about investment treaty arbitration and, potentially, increase their familiarity and confidence 

in it as a means of dispute settlement.232 The very promise of transparency may furthermore 

operate to assuage suspicion of investment arbitration, showing that neither disputing parties 

nor tribunals have ‘anything to hide’.233 

C. ... Pitfalls 

In charting new ground, the Rules and Convention implement a system of transparency the 

potential impacts of which are yet to be empirically tested. There have been few studies, for 

example, into the effects of webcasting on participants in proceedings.234 It is possible, for 

example, that increased transparency may affect the willingness of witnesses to participate in 

proceedings, or cause behavioural changes in arbitrators or counsel ‘playing to the unseen 

gallery’.235 It is also yet to be seen whether increased transparency influences how arbitrators 

draft their decisions.236 This risk was acknowledged by the WG in its discussions of 

confidentiality redactions, it recognising that the Rules could ‘have an impact on the manner 

in which awards would be drafted, and their content’.237 It furthermore remains to be seen 

whether tribunals will be overwhelmed with third party submissions, requests for documents 

under Article 3(2), or high turnout at oral hearings.238 There are also a number of aspects 

unaddressed in the Rules. The Rules do not expressly regulate, for example, the release of 

documents relating to challenges to arbitrators, documents generated by appointing 

authorities, or separate or dissenting opinions. The Rules are also silent as to the procedures 

attaching to the publication of documents following closure of the proceeding.239 The 

application of the Rules to specific proceedings may open a range of new issues for tribunals 

to grapple with on a case-by-case basis. This includes, for instance, the conduct of attendees 

at open hearings, or the risk of arbitrator relationships with third parties. It is thus possible 

that the Rules may impact upon the procedure in ways that diminish public confidence in it. 

In this sense, the risks of transparency need to be balanced against its advantages. The Rules 

and Convention encapsulate the views of the WG as to how that balance is best struck but are 

by no means the end of the conversation. Only application of the Rules in future proceedings 

will show whether they strike an appropriate balance between the risks and benefits of 
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transparency. Their Application is likely to open new questions in response to which future 

recalibration may be necessary. 

D. …and Potential 

The salutary effects of transparency will only be achieved in the presence of particular 

conditions. It is, for example, difficult for procedural transparency to increase public 

understanding or acceptance of a system in the absence of public interest in it. Similarly, a 

more transparent system will only gain legitimacy if it engages the participation of 

appropriate stakeholders. In basing itself upon a desire to create legitimacy and public trust in 

investment treaty arbitration, the WG predicated its development of the Rules and 

Convention upon an assumption as to the existence of an ‘interested public’ that would 

benefit from them.240 In the WG’s discussions of document publication, for example, 

members of the WG noted that ‘the public might have an interest in any or all of them’.241 It 

was also suggested that ‘the most interesting information for the public…might be contained 

in an attachment or annex to a document’.242 The WG later noted support for early release of 

information about the proceedings to ‘allow public awareness of the procedural steps of the 

arbitration’.243 The WG thus worked under the assumption that there was both an ‘interested 

public’ and, moreover, that that public would seek to engage with arbitral proceedings in 

some detail. The WG did not, however, seek to consider who might constitute that ‘public’, 

how big it might be; or what it might be interested in.  

The WG spoke globally of a ‘public’ in identifying the beneficiaries of the Rules and 

Convention. The ‘public’ that might benefit from enhanced procedural transparency in 

international investment arbitrations could, however, conceivably include a range of actors. 

These might be NGOs, civil society, persons who may be directly affected by arbitral 

decisions, treaty parties or States generally, the media, academics, lawyers and practitioners, 

or even arbitrators. The WG did not seek to distinguish between these potential 

beneficiaries.244 It appears to have had in mind a non-geographically specified ‘civil society’ 

as its intended beneficiary.245 It also appears to have considered potential media engagement, 

but was largely negative in its perception of this potential beneficiary. It noted, for example, a 

risk that the information to be made public under the Rules could be ‘manipulate[ed] by the 

mass media’.246 The possibility of ‘media attendance’ at hearings was similarly deemed 

undesirable.247 In providing for third party participation in proceedings, the WG again did not 

seek to distinguish between the range of persons or organisations who may wish to 

participate. Article 4 instead refers inclusively to ‘third person(s)’, including ‘trade 

association[s] or other non-governmental organization[s]’.248 This inclusivity reflects arbitral 

experience, which shows that a range of different persons have sought third person status in 
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arbitral proceedings.249 It remains to be seen which groups use the Rules to attain third party 

status and, in turn, the issues on which they seek to make submissions. 

The WG also did not seek to quantify the ‘interested public’. Given the costs and burdens 

associated with transparency it is curious that the WG did not consider in any detail the level 

of interest shown to date in the various aspects of procedure covered by the Rules. ICSID’s 

experience of webcasting, for example, indicates that the ‘public’ may have only a ‘modest’ 

interest in attending or viewing webcast hearings.250 In 2010, ICSID reported that the webcast 

Pac Rim251 proceedings generated ‘150 hits during the live webcast’.252 Domestically, studies 

report higher levels of engagement with online proceedings. Reports indicate, for example, 

that the livestream of the United Kingdom’s Supreme Court is accessed between 10,000 and 

20,000 times a month.253 Lord Neuberger has observed that ‘[t]hese figures demonstrate 

considerable appetite among the British public for seeing their top court at work’.254 Others, 

however, are less optimistic, noting that only ‘salacious’ proceedings prove popular.255 It 

remains to be seen whether there is an audience for proceedings or a readership for 

documents produced as part of those proceedings.  

A further interesting question is who comprises that audience or readership, and whether they 

are newly participating in the regime or just finding new ways to engage with it. Different 

constituents of ‘the public’ are likely to have differing levels of interest in the various aspects 

of transparent proceedings. Webcasting of proceedings might, for example, only engage an 

‘audience that already exists and is already engaged’, such as law students, academics or 

practitioners.256 The publication of pleadings may be of utility to States, investors and third 

parties actively participating in proceedings, but of less interest to the more diffuse ‘civil 

society’. The WG addressed these issues most closely in its consideration of the requirement 

under the Rules for the holding of open hearings. In those discussions, members of WG noted 

that ‘not all hearings were necessarily of public interest’.257 It was considered, however, that 

it would be difficult for the WG to anticipate in advance the levels of public interest which 

might attach to any one hearing.258 At a broad level, it was thought that ‘substantive’ hearings 

would be of more interest than ‘mere procedural discussions’.259 This is reflected in Article 6 

of the Rules, which provides that ‘hearings for the presentation of evidence or for oral 

argument…shall be public’. The WG’s discussions of this issue anticipate a broader (as yet 

unaddressed) empirical question of why the public might wish to view a particular 
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proceeding. Even domestically, ‘there is no research as to why audience members watch 

particular trials, nor why they watch courtroom broadcasting generally’.260 

To the extent an ‘interested public’ exists (and this seems likely), a second issue is how best 

to engage that public. The effects of transparency on public education and understanding 

have yet to be properly tested even in the domestic context.261 This makes it particularly 

important to pinpoint who the WG had in mind when it sought to position transparency as a 

means of garnering greater public acceptance and trust of investment treaty arbitration. 

Further steps may, for example, be necessary insofar as the Rules are intended to inform the 

general public about investment treaty arbitration. Domestic studies overwhelmingly indicate 

that few members of the public are likely to learn about judicial systems through direct 

observation of proceedings.262 Instead, the media or third parties may need to perform 

intermediary functions in transmitting details about transparent proceedings to a mass 

audience.263 To the extent that greater public acceptance of investment arbitration is desired, 

then, the Rules and Convention may not be the end of the battle. This was obliquely alluded 

to by the WG when it observed that mere publication of information ‘would not necessarily 

be sufficient to achieve the desirable level of public awareness and that information might 

need to be made available in other forms.’264 

V. CONCLUSIONS  

In assessing the impact of the Rules and Convention for investment treaty arbitration, it is 

important to also assess the assumptions and motivations which underpinned their 

development. These three aspects of the Rules and Convention have been considered in turn 

in the preceding sections. At the level of impact, this article has explored how the 

Transparency Rules and Convention alter the structure of international investment arbitration, 

as well as its relationship with other regimes of international law. The article has suggested 

that they provide evidence in microcosm of broader shifts in how the functions and character 

of investment arbitration are being perceived and characterised. The Rules and Convention 

modify the underlying structure of investment treaty arbitration. By controlling disputing 

party and arbitral discretion, they shift the structure of arbitration from a private form of 

dispute settlement to a more public form that takes into account external interests and 

participants. The article has also examined the motivations and assumptions prompting the 

development of the Rules and Convention, highlighting how they were positioned by the WG 

as a source of potential legitimacy and acceptance for the investment treaty arbitration 

regime. In exploring these topics, the article has examined the implications of the Rules and 

Convention for the structure of investment treaty arbitration, its relationship with other 

regimes of international law, and its potential future. It remains to be seen which outputs 

under the Rules attract attention, by whom, and for what purpose. In particular, it is as yet 

unclear whether the Rules and Convention will rely upon public uptake and engagement to 

achieve significance, or whether benefits will accrue merely by the promise of enhanced 

transparency embodied in these instruments. In this sense, while we may be witnessing the 

dawn of new paradigms, it remains to be seen what exactly tomorrow may bring. 

                                                           
260 Lambert (n 198) 216. 
261 See, further: ibid 1–2, 69, 178–233; Stepniak (n 229) 397. 
262 Gisler and others (n 125). 
263 Moran (n 124) 234. 
264 UNCITRAL, ‘Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fifty-Third Session (Vienna, 4-8 October 
2010)’ (n 2) 38. 


