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STATEMENT OF FACTS 

1.   January 2010, RESPONDENT received a notice from Earhart SP that the company was 

looking for quotes for the engine for the jet. 

2.   1 May 2010, CLAIMANT met with Development Manager of RESPONDENT, to 

discuss details about jointly improving the new swept fan blade, adjusting current fan 

blades to minimize the noise level to 3db, both parties agreed on the following basic 

principles for the cooperation in regard to development: 

3.   Both development units will regularly meet once a week and transfer necessary data. 

4.   RESPONDENT insisted that maximum price has to be fixed already in contract to allow 

RESPONDENT to make a binding offer including a price for its engine to Earhart SP 

although the final production costs for the fan blades are not yet known. 

5.   To make determination of maximum price possible and must be agreed on a 

“cost+basis” with risk sharing elements. 

6.   RESPONDENT insisted on pricing in US$. 

7.   CLAIMANT’s expenses in EQD will have to be converted “but no major risk involved”. 

8.   Exchange rate should be around 2-1 and has been very stable over the last years. 

9.   1 August 2010, in their Development and Sales Contract, RESPONDENT ordered 2,000 

swept fan blades, model TRF 192-I, from CLAIMANT for a price per blade between 

US$ 9,975 and US$ 13,125.  

10.  22 October 2010, RESPONDENT sent an email to CLAIMANT stating the following: 

“we think the easiest way to regulate the purchase of the CLAMPS is to sign an 

addendum to our Development and Sales Agreement and not to enter into a separate 

contract for the CLAMPS. 

11.  24 October 2010, CLAIMANT emailed RESPONDENT stating: “I think your 

suggestion to link the agreement in regard to the CLAMPS to the contract in regard to 

the fan blades is a sensible one. I also agree to the fixed exchange rate. 

12.  26 October 2010, an addendum was agreed upon and signed by both parties stating, that 

the exchange rate for the clamps is to be fixed to US$1 = EQD2.01, with regards to the 

insistence of the RESPONDENT on applying this clause. 
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13.  14 January 2015, CLAIMANT delivered the fan blades and the clamps to 

RESPONDENT as per the contract and attached invoices for both goods. 

RESPONDENT accepted the delivery and after inspection confirmed that the swept fan 

blades, model TRF 192-I, and the clamps were in conformity with the contract.  

14.  15 January 2015 (11:23 a.m.), RESPONDENT emailed CLAIMANT, that they had 

effected payments of US$ 20,438,560 and US$ 183,343.28 to the CLAIMANT’s 

account at the Equatoriana National Bank for the fan blades and clamps respectively. 

15.  15 January 2015 (12:46 p.m.), CLAIMANT emailed RESPONDENT stating that there 

has been a mix up in the CLAIMANT’s accounting department with the invoice of the 

fan blades, the price per fan blade has been calculated on the basis of the fixed exchange 

rate which was agreed upon for the clamps in the addendum.  

16.  29 January 2015, US$ 20,336,367.20 was credited to the CLAIMANT’s account at the 

Equatoriana National Bank. 

17.  1 February 2015, Ms. Beinhorn (CLAIMANT), notified Mr. Lindbergh 

(RESPONDENT), by email that CLAIMANT was demanding the outstanding payment 

of US$ 2,387,430.80 by 4 March 2015. 

18.  2 February 2015, Mr. Lindbergh (RESPONDENT) replied by denying that any 

additional purchase price payment was due.  

19.  9 February 2015, CLAIMANT sent RESPONDENT an email stating that they have not 

received the outstanding purchase price of US$ 2,285,240 and that they have received 

confirmation from the bank that only US$ 20,336,367.20 was credited to the 

CLAIMANT’s account, and ended the email requesting the RESPONDENT to make 

due with the outstanding payments. 

20.  10 February 2015, RESPONDENT replied to CLAIMANT’s email stating that they do 

not have any idea why only US$ 20,336,367.20 was credited to CLAIMANT’s account 

and that they have effected payment of US$ 20,438,560, and that they have contacted 

the bank about this issue, in regard to the purchase price for the fan blades the 

RESPONDENT claims that they did due to the amount in regards to the addendum and 

that the addendum governs both the price for clamps and fan blades and stating that they 

would have never agreed upon a floating rate applying the current rate to convert your 



Kuwait	  International	  Law	  School	  
Claimant	  2017	  

	  3	  
	  

costs into US$, thus stating in their view that the CLAIMANT has taken over the 

currency risk. 

21.   An inquiry at the Equatoriana National Bank by Ms. Beinhorn revealed that the 

Equatoriana Central Bank had investigated the payment for money laundering as per 

Regulation ML/2014C. A 0.5% levy was deducted as per Section 11 of the Regulation. 

22.  1 April 2016, CLAIMANT emailed RESPONDENT stating: “I very much regret that 

our last offer was not acceptable to you and the outcome of yesterday’s meeting shows 

that it is presently not possible to find an amicable solution…we have instructed our 

lawyer to take the necessary steps to initiate arbitration proceedings against you”. 

23.  31 May 2016, CAM-CCBC received a request for arbitration from CLAIMANT against 

RESPONDENT. 

24.  1 June 2016, CAM-CCBC sent a letter recognizing CLAIMANT’s request for the 

initiation of arbitration. 

25.  8 June 2016, CAM-CCBC contacted both partied concerning a notice for the 

Commencement of Arbitration Proceeding. 
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SUMMARY OF ARGUMENT 

The tribunal doesn’t have the jurisdiction to order CLAIMANT to provide security for costs to 

RESPONDENT. And even if it does it cannot order security of costs in this specific case. That’s 

is so as Neither the contract nor CAM-CCBC rules nor Danubian version of UNICITRAL 

Model Law provides any power for the tribunal to grant security for costs to the 

RESPONDENT. However even if the Tribunal has the power to order CLAIMANT to provide 

security to RESPONDENTS costs, RESPONDENT has not met its burden of proving this need 

as it did not prove that the financial situation of the CLAIAMNT is at such scale to require this 

security. If the Tribunal does order security for costs, then Tribunal shall, under ART.17E (2) of 

UNICITRAL, order RESPONDENT to provide appropriate security for CLAIMANTS costs. 

CLAIMANT indeed initiated the arbitral proceeding within the legal timeframe as agreed on in 

Section 21 of the DSA, therefore the claims are admissible. Whether CLAIMANT initiated 

arbitration on May 31 or June 7, CLAIMANT was within the timeframe of 60 days as provided 

in section 21, which did not automatically begin on April 1. Nonetheless, even if the time period 

began on April 1 for measuring the 60 days, the CLAIMANT initiated the request for arbitration 

on May 31, 2016, which was in time. CLAIMANTS request for arbitration and supporting 

documents satisfied the requirement for initiating arbitration. 

The CLAIMANT is rightfully entitled to the remaining amount of US $2,285,240.00 from the 

RESPONDENT as it was agreed upon in the DSA and during the negations of the year 2010. 

This is so as the RESPONDENT breached its obligations under ART.53 and 54 CISG to enable 

full payment to be made to the CLAIMANT by failing to pay the inspection levy necessary for 

the transfer of the full purchase price. Further, the contract is clear that  “BUYER will deposit 

the purchase price in full into the SELLER’s account at the Equatorianian National Bank, 

Ocean Promenade 3, Equatoriana, IBAN 1209 3456 6798; SWIFT EQXPL6. The bank charges 

for the transfer of the amount are to be borne by the BUYER.
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ARGUMENT 

I.   The tribunal doesn’t have the jurisdiction to order CLAIMANT to provide security for 

costs to RESPONDENT. And even if it does it cannot order security of costs in this 

specific case 

A.   Neither the contract nor CAM-CCBC rules nor Danubian version of UNICITRAL 

Model Law provides any power for the tribunal to grant security for costs to the 

RESPONDENT  

 

1. (i) The CLAIMANT and the RESPONDENT never had the intention to give the tribunal any 

power to order security for costs. This is so as the contract is void of any mention of delegating 

such power to the tribunal. The parties have chosen clearly not to grant such power in case of 

arbitration and thus were the silence in the contract. Moreover, the CISG the law governing this 

arbitration provides a clear guidance on the issue of silence in ART.18, which provides that “A 

statement made by or other conduct of the offeree indicating assent to an offer is an acceptance.  

Silence or inactivity does not in itself amount to acceptance”. This clearly serves the general 

understanding in business as to silence not constituting an acceptance. [Robert W. Emerson, 

2009, P.9] 

 

2. (ii) The law of the seat and the law of arbitration both have no mandatory powers for the 

tribunal to grant such costs.  

 

3. (a) While ART.8 of the CAM-CCBC mentions the issue of provisional measures, which 

could be, granted only when the arbitral tribunal is not constituted which is not our case it yet 

lacks even any specific reference to security of costs. There is indeed a lack of any international 

consensus over the issue of granting an arbitration tribunal such a power [ref]. This is clearly 

reflected in the absence of these powers in most institutional arbitration rules including the rules 

governing our case CAM-CCBC.  

 

4. (b) Choosing the seat of arbitration in our case reflects the parties’ intention not to seek a seat 

that would offer the flexibility of granting security of cost. This is clear in our case as the parties 

chose a civil legal system, which does not traditionally have a positive stand in favor of granting 
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security of costs.  For that the parties intention at the time of concluding the arbitration 

agreement was not to grant the tribunal in this case such power [DSA, § 21, P.11].  

 

5. The Lex arbitiri the Model law reflected also this intention in ART.17 UNICITRAL as it 

remains silent over the issue. Although it was acknowledged by a working group of the 

UNICITRAL that this is an issue which needs further discussion, however that was directed to 

be only through the rules of Hague conventions on civil procedures of 1905 and 1954 which in 

turn remarkably prohibits security of costs being required from nationals of signatory states 

[Note by the Secretariat of the meeting of Working Group II (Arbitration) of UNCITRAL in 

Vienna on 13 – 17 September 2004]. ART.17 of the 1954 Hague Convention on Civil 

Procedure provides “No bond, nor deposit, under any denomination whatsoever, may be 

imposed on the ground, whether of their foreign character or of absence of domicile or 

residence in the country, upon nationals of one of the contracting States, having their domicile 

within one of such States, who are plaintiffs or intervene in the tribunals of another of such 

states” 

 

6. International practice indeed lacks an agreement over the issue of granting an arbitration 

tribunal the power of ordering the security of costs. While common law system courts have a 

legacy in applying this policy outside arbitration since the fifteenth century [for example the 

traditional English procedural applications and the current England Arbitration Act 1996], 

courts in civil legal system traditionally perceived security for costs as an advantage for 

RESPONDENTS over CLAIMANTS [for example Jurisdictions in France, Belgium and 

Switzerland]. Most of European jurisdictions have been systematically hesitant to grant orders 

for security of costs.  For example while each of the Swiss Private International law Act 1987 

and the New French Code of Civil Procedures granted the court that power, there is no however 

in these countries’ context of international arbitration any specific statuary jurisdiction granting 

expressly an arbitral tribunal this power [Wendy Miles & Duncan Speller, 2007]. Akin to the 

above-mentioned jurisdictions, the CLAIMANT local system would be always reluctant 

granting this power to an arbitral tribunal.  
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7. Furthermore, granting the RESPONDENT security for costs will ultimately deny the 

CLAIMANT fair access to justice and could risk a decision without a full consideration of the 

merits. This is so as the severity of such a procedure would likely prevent the CLAIMANT 

from having a full chance with the merits of its case considering that the tribunal would have 

already decided the CLAIMANT inability of standing for these costs without offering them a 

full chance to present their case [Weixia Gu, 2005, P.370].  Indeed the objective of neutrality is 

an essential aspect of international agreement aiming to provide a neutral form of dispute 

resolution. [Born, 2014, P. 73-74].  

 

8. In addition, the noncompliance in such a case might result in the dismissal of the claim and 

thus apart from the apparent injustice caused by that, this might lead further to a breach of due 

process as it could raise a problem with the recognition and enforcement of the award under the 

New York Convention 1958 ART.V (1) (b) which provides that enforcement may be refused 

when “the party against whom the award is invoked... was otherwise unable to present his 

case”. The rationale behind offering security of costs would be ultimately disadvantageous for 

the CLAIMANT as instead of offering protection and eliminate the risk before the end of the 

proceedings, burdening the CLAIMANT with that would only deny a comprehensive and full 

presented merits [Noah Rubins, 2000, P.310]. 

 

9. Within the same context, the International Arbitration Practice Guidelines  [ART.4] states 

clearly that “ Before making an order requiring a party to provide security for costs, arbitrators 

should consider and be satisfied that, in light of all of the surrounding circumstances, it would 

be fair to make an order requiring one party to provide security for the costs of the other party. 

In any event, arbitrators should consider whether awarding security would unjustly stifle a 

legitimate and material claim”. This would be further unfair considering that the whole conflict 

under consideration including the possibility of a financial distress suffered by the CLAIMANT 

will be due to the RESPONDENT action. The CLAIMANT then would be burdened with 

offering a security for a risk, which he did not create in the first place. 
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B-   [In the alternative,] Even if the Tribunal has the power to order CLAIMANT to 

provide security to RESPONDENTS costs, RESPONDENT has not met its burden of 

proving this need  

 

10. While it is familiar in some jurisdictions to order security for costs when there is a doubt in 

the CLAIMANT ability to pay the costs when they incurred by the end of the procedures. This 

is mainly based on the prerequisite that the RESPONDENT the party requesting this guarantee 

is capable of proving that the CLAIMANT indeed in a situation where they will not be able to 

fulfill their obligations by the end of the tribunal. While there is indeed no uniform test 

developed by review of practice of arbitral tribunals, the international arbitral practice however 

highlights a key aspect with regard to the financial situation of the party that should provide this 

security in advance.  The RESPONDENT failed to prove that the financial situation of the 

CLAIMANT is as such that they will not be able to pay the costs at the end of the proceedings 

as it;  (i) did not prove that the CLAIMANT could be in such a financial crisis (ii) Seeking a 

third party funder is not sufficient in international arbitration practice to prove the in ability of 

the CLAIMANT to pay the costs (iii) The RESPONDENT was aware of the financial situation 

of the CLAIMANT at the time of concluding the arbitration agreement which denies him the 

right to request this security (iv) the financial inability of the CLAIMANT should not be caused 

by the RESPONDENT which is the case  

 

11. (i) RESPONDENT claimed that the CLAIMANT will not be able to pay their costs by the 

end of the arbitral proceedings as they have already faced such difficulty in 2009 in a previous 

arbitral award with Xandu. Nonetheless, and as per the witness statement Mr Romarios 

description of such a contract is not completely correct [EXI C9]; in 2010 this specific amount 

was in fact rendered in consents which means the removal of due claim [PO2, P.58, Para.28]. In 

fact, CLAIMANTS financial situation did not change since the time the parties entered into the 

contract [EXI C9, P.50].   It is essential also to realize that the RESPONDENT evidence for 

such a financial difficulty was based on the news article in …business. The content of this 

publication had provided inaccurately that the CLAIMANT had to close down its subsidiary 

due to the fact that it sold while the reality is that the factual financial situation of the 

CLAIMANT and which is already publicly available in their audited account [PO2, P.58, 
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Para.28]. There was further no insolvency or bankruptcy proceeding initiated against the 

CLAIMANT at any point [Para.31].  

 

12. (ii) The CLAIMANT has sought fund from a third party and did not ultimately get it in the 

first place and they indeed only managed to get a loan to help cover the arbitration cost [PO2, 

P.59, Para.29]. While this could be a factor the tribunal might look at to assess the financial 

situation of the CLAIMANT it is again not sufficient to justify ordering security for costs. 

Indeed the threshold set by investment arbitration tribunals would not be met by the sole 

existence of third party funder. In SOUTH AMERICAN SILVER LIMITED (BERMUDA) vs. 

THE PLURINATIONAL STATE OF BOLIVIA the tribunal stated that; “the existence of a 

funder is an element to take into account, but tribunals have been clear in that existence of the 

funder alone is not sufficient to grant security for costs”.  

 

13. (iii) It is essential to highlight at this stage that the CLAIMANT financial state was well 

known for the RESPONDENT at the time of concluding the arbitration agreement. Thus the 

RESPONDENT was well aware of the financial stand and the potential risk of insolvency and 

yet did not refer expressly for the issue of security for costs at the time. In such situation 

arbitration tribunals tend to consider the mere basis of the CLAIMANTS financial situation as 

not an enough ground to grant a RESPONDENT security for costs [Jean Ho, 2005, P.335-337]. 

This was the basis used in Westacre v. Jugoimport ICC Case No. 7047 as the tribunal rejected 

the RESPONDENTS application for security for costs, because the lack of assets of the 

CLAIMANT, a shell company incorporated in Panama, and the absence of bilateral conventions 

between Yugoslavia and Panama regarding the securing of costs of arbitral procedures, were 

facts known to the RESPONDENTS when they concluded the arbitration agreement with the 

CLAIMANT. [see Jean-Baptiste Pessey, 2011] 

 

14. (iv) Even if the RESPONDENT had managed to prove the financial difficulty of the 

CLAIMANT, this remains only an insufficient factor to justify granting an order for security of 

cost only from the CLAIMANT [Noah Rubins, 2000. P.362]. Furthermore ordering security of 

costs from the CLAIMANT when its potential inability to pay sprang out of the RESPONDENT 

conduct will be an extreme unfair order of procedure. This is specially so if the CLAIMANT 
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inability of payment is due to the RESPONDENT conduct and so the RESPONDENT should 

also prove in turn its ability to pay the costs and offer enough assurance to the tribunal. 

 

15. Thus based on the points mentioned above the tribunal would not have enough grounds to 

burden the CLAIMANT with security of costs order for the RESPONDENT as the 

RESPONDENT didn’t provide any grounds to justify the requested order and proven the need 

for such an order. 

 

C-   [In the alternative,] If the Tribunal does order security for costs, then Tribunal 

shall, under ART.17E (2) of UNICITRAL, order RESPONDENT to provide appropriate 

security for CLAIMANTS costs. 

 

16. [ART.17E (2)] “The arbitral tribunal shall require the party applying for a preliminary order 

to provide security in connection with the order unless the arbitral tribunal considers it 

inappropriate or unnecessary to do so.” 

 

17. It is neither inappropriate nor unnecessary for the Tribunal to order RESPONDENT to 

provide security for CLAIMANTS costs. This is so as the RESPONDENT himself should be 

also free of any issues that may affect his ability of paying by the end of the procedures and if 

he fails to prove so his request of security of cost from the CLAIMANT should not be ordered. 

The practice of International arbitrations proves that a request for security of costs will be 

denied if the RESPONDENT fail to pay his share of the advanced cost of the arbitration  [see  

Westacre v. Jugoimport ICC Case No. 7047] 

 

II- CLAIMANT initiated the arbitral proceeding within the legal timeframe as agreed on 

in Section 21 of the DSA, Therefore the claims are admissible  

A-  Whether CLAIMANT initiated arbitration on May 31 or June 7, CLAIMANT was 

within the timeframe of 60 days as provided in section 21, which did not automatically 

begin on April 1.  
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18. The CLAIMANT initiated the arbitration within the time frame set by §21 after the 

negations had failed between both parties on 1est of April [EXI R3, P.29] . The failure of the 

negotiation was clear in the letter made by the CLAIMANT stating “I very much regret that our 

last offer was not acceptable to you. The outcome of yesterday’s meeting shows that it is 

presently not possible to find an amicable solution”. Further the CLAIMANT referred to their 

clear intention to initiate arbitration as they have stated   

“…Consequently we have instructed our lawyer to take the necessary steps to initiate arbitration 

proceedings against you”.   

 

19. The CLAIMANT indeed after several attempts to solve the problem amicably starting since 

15th of Jan 2015 seen in [EXI C-5, P.14] had reached a point at this communication that they 

acknowledged and communicated clearly that the negotiation had reached to a dead end. The 

negations then were ended on the first of Jan 2016 as seen in [EXI R-3, P. 29].  

 

20. Both parties have previously agreed in their arbitration clause  [§.21] that if the negotiations 

failed and no amicable solution was to achieve between them then a time bar of a sixty day 

period would be initiated for dispute would be decided [EXI C-2, P.11, §.21]. Therefore when 

the CLAIMANT initiated the arbitration it was under the time frame set by the contract [EXI 

C2, P.11, §.21].   

 

21. From the date of failed efforts and negotiations 1 April  till the date of filing the arbitration 

on 31 May days are accumulated to be exactly 60 days. Nonetheless according to the lex arbitri 

the CAM-CCBC rules ART. 6 (6.6.1) “ A time period only begins to run on the first business 

day after notice.”. Thus, the time calculation does not start immediately on the 1April as it was a 

Friday and the end of the week and so the first day to be counted is Monday 4April 2016 and 

the time limitation was indeed interrupted by the CLAIMANT before the 60 days’ time limit on 

31 of May which is only the day 57. Therefore the CLAIMANT was within the rightful timing. 

 

22. The CLAIMANT was very aware of the contractual time limit agreed on in §21 and so it did 

indeed take the needed steps to initiate the arbitration within that time limit with a full and clear 

intention to interrupt this limitation in time and act in conformity with its legal contractual 
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obligations set in the DSA. On the other side the wording in §21 does not provide in any clear 

language for barring the right to arbitrate even when the arbitration was initiated and requested 

as in our case of [Robin v. B and B Lines].  Nonetheless, CLAIMANT intention and conduct 

were both in conformity with its contractual obligations and further technical defects should not 

prevent the CLAIMANT from pursuing its right to arbitrate as per the agreement. 

 

23. The idea of time bars is to make sure that disputes are resolved in a timely manner and to 

work within the goals of seeking arbitration rather than denying claim based on mere technical 

defects when the arbitration was already initiated.  

 

24. Even if we consider 7 June the day of commencing the arbitration, the CAM-CCBC had 

however received the requested on 31 May and offered 10 days for the other technical criterion 

issues to be fulfilled. So the initiation of arbitration remains within the contractual time limit if 

we consider the time starting 1 April and ending 31 May, initiated 4 April and ended 31 May or 

initiated 1 April and ended 7 June as time bar was interrupted and extended by the CAM-

CCBC.  

 

 

B. Even if the time period began on April 1 for measuring the 60 days, the CLAIMANT 

initiated the request for arbitration on May 31, 2016, which was in time.  

25. The calculation of the sixty-day period shall be guided as per the CAM-CCBC. If we 

consider the time period to start on 1est of April the CLAIMANT still initiated the arbitration 

on the exact day of 60 of the time bar which gives him the chance to escape the bar set by this 

time limit as already discussed on point 24 

 

26. Practices around the world endorsed the approach of considering a request of arbitration as 

an interruption to the time bar set by either of the arbitration clause or the institutional rules. 

That was so evident in the Brazilian arbitration context which is one of the closest jurisdictions 

to the CAM-CCBC;   

27. The New Brazilian Arbitration Law 2015 provided for valuable clarifications on the issue of 

interrupting the time limit.  [ART.19.2] States the “The institution of the arbitration interrupts 
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the limitation period, retroacting as of the date of the request for arbitration, even if the 

proceedings are terminated on the basis of lack of jurisdiction”  

 

28.Under this law arbitration is deemed to have commenced when the parties have agreed to 

resort to institutional arbitration which is the 31st of May in ours case [EXI]. Naturally the 

commencement shall be determined also in accordance with the institutional rules CAM-CCBC. 

This approach seems to have been advanced, as it would offer greater security to the parties 

when the date of commencement is of a specific significance. [Joaquim T. de Paiva Muniz & 

Ana Tereza Palhares Basílio, 2006]. This will be the case if for a party needs to comply with a 

particular statute of limitations under the applicable law, as is the situation in our case. [§21]. 

The recent amendment in the Brazilian arbitration act provided expressly that limitation periods 

are interrupted retroactively as of the date of filling the request for arbitration [Arnoled Wald 

&Ana Gerdau de Borja, 2016, P.34]. 

 

29. The practice within the Brazilian jurisdiction seems to follow a modern principle that 

substitutes for a more classic approach of interruption. Adopted by some other national 

jurisdictions and international treaties [Rustem Karimullin, 2016]. The German Civil Code 

BGB in § 204 (1) 11 on ‘the Suspension of Limitation as a Result of Prosecution of Rights’ 

provides that filing the statement of claim suspends the running of the limitation period. 

Additionally, the same approach was adopted in each of the New York Convention on the 

Limitation Periods in the International Sales of Goods 1974 in its ART.14 14 and the 

UNIDROIT Principles of International Commercial Contracts 2010. They further provide that 

only a partial payment of the debt or the due fees in this context will interrupt and restart the 

limitation. [Rustem Karimullin, 2016]  

 

 

C. CLAIMANTS request for arbitration and supporting documents satisfied the 

requirement for initiating arbitration. 

 

30. The CLAIMANT was in compliance with its obligations under each of the arbitration clause 

and the chosen institutional rule CAM-CCBC and so these two aspects (i) The contract as 
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source of law (ii) The CAM-CCBC Rules will be addressed to prove the CLAIMANT 

conformity with the required supporting documents 

31.(i)The arbitration contract has provided the terms for the initiation of this arbitration as 

“… the parties have the right to initiate arbitration proceedings within sixty days after the 

failure of the negotiation…”. The contract is considered as a source of law and a Pacta sunt 

servanda which is “An expression signifying that the agreements and stipulations of the parties 

to a contract must be observed.” [West's Encyclopedia of American Law, edition 2.] And it is 

also meant as “agreements are binding” [Collins Dictionary of Law] and by these terms the 

CLAIMANT had followed the agreement between both parties of which was to initiate the 

arbitration clause of the DSA [EXI, C-2, §.21].  

 

32.  Due to the RESPONDENT breach of its obligation to pay the rightful price of the TRF 192-

I and the fixed price of the clamps where as the RESPONDENT has agreed to a fixed rate price 

rate to the clamps and not to the TRF 192-1 fan blades which is clearly seen in a letter sent by 

the RESPONDENT CEO Paul Romario “ as already discussed we think the easiest way to 

regulate the purchase of the clamps is to sign an addendum to our Development and Sales 

Agreement and not to enter into a separate contract for the clamps” this was sent to the 

CLAIMANTS CEO Ms. Beinhorn [ EXI, R-2, P.28] in which the CLAIMANT stated that the 

fix rate would only reflect the clamps.  

 

33. Therefore when the RESPONDENT refused to pay the outstanding amount of 2,285.240 

US$ it was a clear breach of the contract as this is seen in ART.64 (1) of the CISG the seller 

may declare the contract avoided:  

(b) if the buyer does not , within the additional period of time fixed by the seller in accordance 

with [Para.1 ART.63] , preform his obligations to pay the price or take delivery of the goods, or 

if he declares that he will not do so within the period so fixed”. Due to the fact that the 

RESPONDENT had refused to pay the remaining outstanding amount of the corrected invoice 

the CLAIMANT has the right to announce that the contract has been avoided.  

 

34. The points discussed above are to prove that the CLAIMANT fulfilled its obligations under 

the contract and was in conformity with the requirement agreed upon in the arbitration clause. 
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35. (ii)The CAM-CCBC Rules 

ART.4.1 and 4.3 Requirements—“will notify the CAM-CCBC” Also under ART. 4.3 of the 

CAM-CCBC states that “ the secretariat of the CAM-CCBC will send a copy of the notice and 

respective documents that support it to the other party requesting that, with in 15 days …”  

The CLAIMANT notified the CAM-CCBC and attempted to provide al; required documents 

and fees. The RESPONDENT was notified accordingly within the time limit set by the CAM-

CCBC. 

 

36. The CLAIMANT had paid the fees to proceed in the arbitration. While there was a problem 

in the payment, that was due to an unintentional mistake by the CLAIMANT. The CLAIMANT 

has intended to make the payment in full and so took the steps set by the rules of the CAM-

CCBC. The conduct of the CLAIMANT proves beyond doubt its intention to fulfill the criteria 

set by the institutional rules and further proves his acknowledgment of such due amount. As it 

has been mentioned in point 22. international practice endorsed conduct that merely 

acknowledges the debt and accepted the filing of arbitration claim to interrupt the time bar. 

Thus RESPONDENT argument that the CLAIMANT did not fulfil the criteria of commencing 

the arbitration is not sustainable faced with each the Claimant intention and conduct. 

 

37. Furthermore, denying the CLAIMANT its claim based on partial payment that he initiated 

already would defy the purpose of setting time bars which is to have the matter decided quickly 

and without stifling the arbitration claim [Shaun Lee, 2013]. 

 

38. This also echoed in the case of Robin v. B and B Lines where the RESPONDENT had 

initiated the arbitration clause after the start of the sixty-day statutory period. The institutional 

rules chosen in this case AAA provided also for a set of requirements including that the party 

who wishes to initiate arbitration should notify the AAA and the interested parties, “follow the 

rules as closely”, the AAA requests the CLAIMANT to pay the entail filling fees. That was 

similar to our case as Wright LTD had initiated the arbitration clause as seen in [Power of 

Attorney EXI, P-18] and had informed the RESPONDENT in a document which was sent on 

the 7th of June 2016. The CLAIMANT had followed the rules of the CAM-CCBC as it had the 

period of sixty days to initiate the arbitration after no amicable solution would be found [EXI, 
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C-2, §.21, P.11]. Wright LTD however have had paid indeed the filling fees [Arbitration 

Proceedings, P.19 (2)] but with the mistake and while this conduct proves the intention of the 

CLAIMANT as discussed above in points 22 and 36. The fees ultimately were also paid in full.  

 

 

III:  The CLAIMANT is rightfully entitled to the remaining amount of US $2,285,240.00 

from the RESPONDENT as it was agreed upon in the DSA and during the negations of 

the year 2010.  

 

A. RESPONDENT breached its obligations under ART.53 and 54 CISG to enable full 

payment to be made to the CLAIMANT by failing to pay the inspection levy necessary for 

the transfer of the full purchase price. 

 

39. CLAIMANT is entitled to $2,285,240.00 from the RESPONDENT in order to conclude the 

full payment of the purchase price as the DSA does not apply a fixed exchange rate that 

determines the price of the blades.  

(i)The contract clearly required the RESPONDENT to pay the inspection fee. 

 

40. The contract states “ the buyer will deposit the purchase price in full into the sellers account 

at the Equaterian national bank” [P.10 Para.4.3] 

 

41. (ii)Further the CISG the law governing the DSA entitle the CLAIMANT to the full purchase 

price under their obligations to each of ART.53 and 54; 

 

42. Under ART.53 CISG “The buyer must pay the price for the goods and take delivery of them 

as required by the contract and this Convention”. Under this ART “The seller must deliver the 

goods and handover any goods related to them in order for the buyer to pay the price and incase 

of non performance from the buyer which leads to a specific performance subject to the Article 

28 test or to a damage claim sought by the seller” [Commentary on the CISG, INGEBORG 

SCHWENZER, 2014, P.792-793, Para.1], as the RESPONDENT did not pay the full rightful 

price of the invoice of which was sent in the correspondences of [EXI C-5 P.14]. The 
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CLAIMANT’s COO indeed explained that there was a mix up in the price rate and that there 

was a wrongful application of the addendum “I have realized that there has been a mix up in our 

accounting department with the invoice for the fan blades. Unfortunately, the price per fan blade 

has been calculated on the basis of the fixed exchange rate which the CLAIMANT agreed for 

the clamps in the addendum to the contract of 26 October 2010.”  Which leads to the fact that 

the RESPONDENT did not fulfill its obligation to pay the seller the correct amount of the 

corrected invoice. 

43. Under ART.54 CISG that states: “The buyer’s obligation to pay the price includes taking 

suck steps and complying with such formalities as may be required under the contract or any 

laws and regulations to enable payment to be made”, the RESPONDENT had breached its 

obligation to enable full payment to be made to the CLAIMANT by failing to pay the inspection 

levy necessary for the transfer of the full purchase price, and because the RESPONDENT did 

not do so, they breached the contractual agreement made forth by the two parties. Therefore 

CLAIMANT is entitled to the outstanding payment from RESPONDENT which is 

$2,285,240.00 based on the present exchange rate and based on ART.53 and ART.54 CISG. 

 

44. (iii)The CLAIMANT did not intend to apply a fixed exchange rate to the price for the blades 

and the language in the contract and the addendum is clear on the CLAIMANT intention.  

 

45. According to ART.8 (1) CISG, CLAIMANT did not intend to apply the exchange rate in the 

addendum to the price for the blades.  

 

46. There was no intention in applying a fixed exchange rate to the price of the exchange rate 

for the blades by the CLAIMANT as this is shown in [EXI C-, P.14, Para.2].  The 

CLAIMANT’s COO has stated that the Fan Blades price is on “As per our contract negotiations 

and §4 [EXI C-1] of our Development and Sales Agreement the contract price is calculated on 

an actual cost plus profit basis. The attached table shows the costs per fan blade amount to EQD 

19,586. Multiplied with the current exchange rate, which is identical to that at the time of 

production of US$ 1 = EQD 1.79, the costs are US$ 10,941.90 per blade. Consequently, the full 

purchase price for the 2,000 blades amounts to US$22,723,800.”  It was made clear during the 

negotiations of the Addendum that fixed rate would only be applied to the clamps and not on 
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the fan blades as seen in [EXI R -2 Para.1 P. 28] “As already discussed we think the easiest way 

to regulate the purchase of the clamps is to sign an addendum to our Development and Sales 

Agreement and not to enter into a separate contract for the clamps.”.  This proves that the 

CLAIMANT did not intend to apply the fix rate onto the fan blades but only onto the clamps 

moreover, it is clear that the fixed rate is only applied to the fan blades and not onto the clamps 

where as seen in the Addendum “The Buyer may request the Seller to produce and deliver 2,000 

clamps to attach the fan blades to the fan shaft. The Price for the clamps shall be on a cost 

coverage base and be paid in US$.”   

 

47. According to ART.8 (1) CISG which states: “For the purpose of this Convention statements 

made by and other conduct of a party are to be interpreted according to his intent where the 

other party knew or could not have been unaware what the intent was”, CLAIMANT had no 

intentions what so ever to apply the exchange rate mentioned in the addendum to the price for 

the blades. 

As this is seen in both exhibits [EXI R-2 + EXI. C-2 P.11 (addendum)] 

“The Buyer may request the Seller to produce and deliver 2,000 clamps to attach the fan blades 

to the fan shaft. The Price for the clamps shall be on a cost coverage base and be paid in US$.”   

 

 

48. Further-more directed by the [CISG Commentary, C.H.Beck.Hart.Nomos, 2011, P.145, 

Para.8] we are to find it referring to ART.8 (1), which states: “The commentary included in the 

Official Records of the Conference explains the rules to be applied in the interpretation of the 

unilateral acts of each party and proposes as examples; their communication relating the 

intended contract, the offer and acceptance, notices, etc.” which reinforces the CLAIMANT’s 

case in stating his intention was to apply the exchange rate in the addendum to the price for the 

clamps only. Additionally, in [Commentary on CISG, Schlechtriem & Schwenzer, 2010, P.146, 

Para.2] ART.8 (1), it states: “Article 8 also governs the interpretation of all legally relevant 

conduct of the parties to the contract” by stating that all legally relevant conduct of the parties 

relevant we can conclude that the CLAIMANT had no intentions what so ever to apply the 

exchange rate motioned in the addendum to the price for the blades. 
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 49. According to ART.8 (2) CISG and UNIDROIT Principle 4.1, a reasonable person would 

interpret the fixed exchange rate clause in the addendum not to be applied to the price for the 

blades. 

 

50. In accordance to ART.8 (2) CISG that states: “If the preceding paragraph is not applicable, 

statements made by and other conduct of a party are to be interpreted according to the 

understanding that a reasonable person of the same kind as the other party would have had in 

the same circumstances” and UNIDROIT Principle 4.1 that states: “ (1) A contract shall be 

interpreted according to the common intention of the parties. (2) If such an intention cannot be 

established, the contract shall be interpreted according to the meaning that reasonable persons of 

the same kind as the parties would give to it in the same circumstances.” any reasonable person 

would have interpreted the fixed exchange rate clause mentioned in the addendum no to be 

applied to or have any relation with the price for the blades. Once more this is seen in both [EXI 

R-2, EXI C-2]. 

 

51. Referring to the [Commentary on CISG, Schlechtriem & Schwenzer, 2010, P.156, Para.22] 

as it states with regard to artcile8.2: “The application of Article 8 for the interpretation of 

concluded contracts entails occasional modifications and shifts of emphasis. The starting point 

is always sufficient agreement of the parties, which is clear in each of the language of the 

contract and the addendum. Proceeding from this, the order of the Article 8 provisions also 

applies for the interpretation of contracts: as under Article 8(1) the primary criterion is party 

intent, here in the form of the common intention of the parties. If only the intent of one party is 

determinable, according to the second alternative of Article 8(1) it is enough that the other party 

could not have been unaware what the intent was. Beyond this, the hypothetical understanding 

of a reasonable person of the same kind is to be applied Article 8(2)”  

 

52. (iv)Under ART.9 (1) CISG: the parties are bound by their previous course of dealing which 

is to not fix an exchange rate to the contract. 

 

53. Under ART.9 (1) CISG which states: “the parties are bound by any usage to which they 

have agreed and by any practices which they have established between themselves”, the parties 
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are therefore bound by their previous course of dealing which is to not fix an exchange rate to 

the contract. 

 

54. If we would refer to the [Commentary on CISG, C.H.Beck.Hart.Nomos, 2011, P.159, 

Para.13] we are to find that referring to ART.9 (1), it states: “The term “agreed usages” may 

includes different institutions that deriving their binding force from the agreement of that 

parties” We can move to the resolution that the parties are hereby bound by their course of 

dealing which is not to fix an exchange rate to the contract. 

 

56. As this is seen in the case of [In re FIRSTMERIT BANK, N.A. f/k/a Signal Bank, N.A. and 

Mobile Consultants, Inc., Relators] The court had to decide whether or not the addendum falls " 

Whereas the addendum in our case falls in this such category as it is mentioned in case the two 

parties had an agreed on an addendum to their contract of which it included The agreement 

contained an Arbitration Addendum, which required binding arbitration for "all disputes, 

claims, or other matters in question arising out of or relating to this Loan, its interpretation, 

validity, performance or the breach thereof." The word "Loan" referred to "all manufactured 

home loan documents, including but not limited to the retail installment contract...." The 

Addendum further stated that "the scope of arbitrarily is broad and includes, without limitation, 

contractual, tort, statutory, and case law claims." The Addendum also permitted the bank to seek 

judicial relief to enforce its security interest, recover the buyers' monetary loan obligation, and 

foreclose.  

 

B. The contract is clear that the “BUYER will deposit the purchase price in full into the 

SELLER’s account at the Equatorianian National Bank, Ocean Promenade 3, 

Equatoriana, IBAN 1209 3456 6798; SWIFT EQXPL6. The bank charges for the transfer 

of the amount are to be borne by the BUYER. 

 

57. There was an agreement between them stating: “The buyer will deposit the purchase price in 

full into the SELLER’s account at the Equastorian National Bank, Ocean Promenade 3, 

Equatoriana IBAN 1209 3456 6798; SWIFT EQXPL6. The bank charges for the transfer of the 

amount are to be borne by the BUYER”, we have established one of the basis on which we 
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stand on which is, that if we would refer to the contract then we would find that the 

RESPONDENT agreed to deposit the purchase price in full, into the SELLER’s account. Which 

means, the price of purchase is to be in the CLAIMANTS bank account; instead, the 

RESPONDENT has deposited the incorrect purchase price to the bank instead of the 

CLAIMANTS bank account. We hereby concur that the RESPONDENT is not only in violation 

of ART.54 CISG, but is also breaching the contractual agreement. 

 

58. When applying [ART.9 (1) CISG] which states: “The parties are bound by any usage to 

which they have agreed and by any practices which they have established between themselves” 

to the contract, the parties are bound by what they have agreed upon in the contract which is: 

“buyer will deposit the purchase price in full into the sellers account” since there are no 

established practices in regards to any payment made by the seller to pay any deductibles. The 

RESPONDENT is obliged to pay the amount, which was deducted by the Central Bank. 

 

59. The CLAIMANT is entitled to the full purchase price of the fan blades from the 

RESPONDENT without any subtractions meaning that the bank didn’t have the right to take 

their fee in order to investigate money laundering because according to a number institutions 

[such as the IRS and Construction Industry Council of China]  a notice must be sent to whom 

the fee is taken from and some of these institutions are mentioned below but in our case no such 

thing was done the bank took the “levy” without informing any of the parties about the 

transaction by any means available but settled only for answering an inquiry and this levy 

effects badly on the CLAIMANT because instead of going back and forth in legal proceedings 

with one party now they will have to sue the bank 

 

Call of Relief 

60. The Claimant respectfully requests the tribunal to: 

 

- Order RESPONDENT to pay the still outstanding purchase price in the amount of US$ 

2,285,240 and the bank charge in the amount of US$ 102,192.80 

-Order RESPONDENT to bear the costs of the arbitration 


