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STATEMENT OF FACTS 

1.   January 2010, RESPONDENT received a notice from Earhart SP that the company was 

looking for quotes for the engine for the jet. 

2.   1 May 2010, The RESPONDENT’s Development Manger had met with the 

CLAIMANT, to discuss details about jointly improving the new swept fan blade, 

adjusting current fan blades to minimize the noise level to 3db, both parties agreed on the 

following basic principles for the cooperation in regard to development: 

3.   Both development units will regularly meet once a week and transfer necessary data. 

4.   To make determination of maximum price possible and must be agreed on a “cost+basis” 

with risk sharing elements. 

5.   CLAIMANT’s expenses in EQD will have to be converted  

6.   Exchange rate should be around 2-1 and has been very stable over the last years. 

7.   1 August 2010, in their Development and Sales Contract, RESPONDENT ordered 2,000 

swept fan blades, model TRF 192-I,  

8.   22 October 2010, RESPONDENT sent an email to CLAIMANT stating the following: 

“we think the easiest way to regulate the purchase of the CLAMPS is to sign an 

addendum to our Development and Sales Agreement  

9.   24 October 2010, CLAIMANT emailed RESPONDENT stating: “I think your suggestion 

to link the agreement in regard to the CLAMPS to the contract in regard to the fan blades 

is a sensible one. I also agree to the fixed exchange rate. 

10.  26 October 2010, an addendum was agreed upon and signed by both parties stating, that 

the exchange rate for the clamps is to be fixed to US$1 = EQD2.01, with regards to the 

insistence of the RESPONDENT on applying this clause. 

11.  14 January 2015, CLAIMANT delivered the fan blades and the clamps to 

RESPONDENT as per the contract and attached invoices for both goods. RESPONDENT 

accepted the delivery and after inspection confirmed that the swept fan blades, model 

TRF 192-I, and the clamps were in conformity with the contract.  

12.  15 January 2015 [11:23 a.m.], RESPONDENT emailed CLAIMANT, that they had 

effected payments of US$ 20,438,560 and US$ 183,343.28 to the CLAIMANT’s account 

at the Equatoriana National Bank for the fan blades and clamps respectively. 
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13.  15 January 2015 [12:46 p.m.], CLAIMANT emailed RESPONDENT stating that there 

has been a mix up in the CLAIMANT’s accounting department with the invoice of the 

fan blades, the price per fan blade has been calculated on the basis of the fixed exchange 

rate which was agreed upon in the addendum.  

14.  29 January 2015, US$ 20,336,367.20 was credited to the CLAIMANT’s account at the 

Equatoriana National Bank. 

15.  1 February 2015, Ms. Beinhorn [CLAIMANT], notified Mr. Lindbergh 

[RESPONDENT], by email that CLAIMANT was demanding the outstanding payment 

of US$ 2,387,430.80 by 4 March 2015. 

16.  2 February 2015, Mr. Lindbergh [RESPONDENT] replied by denying that any additional 

purchase price payment was due.  

17.  9 February 2015, CLAIMANT sent RESPONDENT an email stating that they have not 

received the outstanding purchase price of US$ 2,285,240 and that they have received 

confirmation from the bank that only US$ 20,336,367.20 was credited to the 

CLAIMANT’s account, and ended the email requesting the RESPONDENT to make due 

with the outstanding payments. 

18.  10 February 2015, RESPONDENT replied to CLAIMANT’s email stating that they do 

not have any idea why only US$ 20,336,367.20 was credited to CLAIMANT’s account 

and that they have effected payment of US$ 20,438,560, and that they have contacted the 

bank about this issue, in regard to the purchase price for the fan blades the 

RESPONDENT states that they did due to the amount in regards to the addendum and 

that the addendum governs both the price for clamps and fan blades and stating that they 

would have never agreed upon a floating rate applying the current rate to convert your 

costs into US$, thus stating in their view that the CLAIMANT has taken over the 

currency risk. 

19.   An inquiry at the Equatoriana National Bank by Ms. Beinhorn revealed that the 

Equatoriana Central Bank had investigated the payment for money laundering as per 

Regulation ML/2014C. A 0.5% levy was deducted as per Section 11 of the Regulation. 

20.  1 April 2016, CLAIMANT emailed RESPONDENT stating: “I very much regret that our 

last offer was not acceptable to you and the outcome of yesterday’s meeting shows that it 
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is presently not possible to find an amicable solution…we have instructed our lawyer to 

take the necessary steps to initiate arbitration proceedings against you”. 

21.  31 May 2016, CAM-CCBC received a request for arbitration from CLAIMANT against 

RESPONDENT. 

22.  1 June 2016, CAM-CCBC sent a letter recognizing CLAIMANT’s request for the 

initiation of arbitration.  

23.  8 June 2016, CAM-CCBC contacted both partied concerning a notice for the 

Commencement of Arbitration Proceeding.  

 

SUMMARY OF ARGUMENT  

Procedure  

 

The CLAIMANT did not timely initiate arbitration in accordance with the parties’ arbitration 

Clause due to the fact that the CLAIMANT did not comply with all the CAM-CCBC 

requirements to initiate arbitration. CLAIMANT request of arbitration was not correctly done 

under the Danubian model law [UNICITRAL 2006] and the International practice necessitates 

more requirements to inform the RESPONDENT with the notice of arbitration. The purported 

deficiencies in the CLAIMANT’s Request for arbitration prejudiced RESPONDENT as the 

technical errors in the CLAIMANT’s power of attorney and the registration fee were harmful as 

the RESPONDENT was notified of the arbitration after the expiration of the given time-period.  

The Tribunal Should Grant RESPONDENT’s Request for Security for Cost. The parties did not 

have to agree on the security for cost in the term of reference for it to be granted. This Measure is 

reasonably justified in this dispute. As the RESPONDENT has met the requirements of the 

burden of proof however the RESPONDENT brings this claim under evidence. The request is 

reasonable as it is to preserve the right of the RESPONDENT. The request of security for cost is 

fair and does not contradict with the principle of equality. The request of security for costs wont 

affect the right to be heard neither will the granting security for cost would create any 

prejudgment on the merits. 
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Merits  

CLAIMANT’S entitlement to the additional payment of USD 2,285,240 for the Delivery of 

Blades is invalid and the RESPONDENT lawfully abided by the contractual Agreement. The 

RESPONDENT persevered in accordance with the contract and has paid fully, in line with the 

Agreement. When adding the addendum the Cost-Plus clause has lost its legal upholding, 

according to the addendum the RESPONDENT has fulfilled his obligation regarding the 

purchase price. The CLAIMANT does have the right to correct inaccurate invoices if the 

invoices are truly inaccurate, which the RESPONDENT thinks they are not. The parties’ intent to 

use a floating exchange rate was terminated upon the signing of the Addendum. The fixed 

exchange rate in the Addendum applies to all entities of the contractual Agreement as a whole. 

Applying a fixed exchange rate gives effect to the intended avoidance of risk under the 

Agreement. Both parties intended to assume the risk of currency fluctuations during contract 

negotiations prior to the addendum, which was intended to eliminate the factor of risk in 

currency fluctuations. Future risks were avoided in the portray of the addendum. In the absence 

of a floating exchange rate, the parties are immune to the risks of fluctuating and have a sense of 

custody. Past practice is a corner stone on which parties build on to excavate intention and 

agreements. International custom and industry practice dictate that the current exchange rate 

should be applied where the Agreement is ambiguous. Ambiguity is nonexistent on the fact that 

the parties had agreed on a fixed exchange rate for the agreement. The Principle of Nominalism 

would be practiced in the essence of not having agreed upon a fixed exchange rate. 
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Argument 

I. CLAIMANT Did Not Timely Initiate Arbitration in Accordance With The Parties’ 

Arbitration Clause: 

 

A.    CLAIMANT initiation of the arbitral proceedings should be denied for the following 

reasons: [i] CLAIMANT did not comply with all the CAM-CCBC requirements to initiate 

arbitration   [ii] CLAIMANT request of arbitration was not correctly done under the 

Danubian model law [UNCITRAL 2006] [iii] International practice necessitate more 

requirements to inform the RESPONDENT with the notice of arbitration 

 

i. CLAIMANT did not comply with all the CAM-CCBC requirements to initiate 

arbitration 

 

1. Commencement of the arbitration is an essential step in every arbitration. The significance of 

this step is due to what it brings of legal consequences. In an institutional arbitration such as the 

one in our case the rules of the relevant institution [CAM-CCBC] are to determine how and 

when the arbitration is started [see Lew, p505] and so when the arbitration is deemed to have 

formally commenced. According to the CAM-CCBC, the institution chose by the parties for this 

arbitration, the arbitration would be deemed commenced only upon the fulfillment of 

comprehensive criteria in Art4. The language used in art4 is clear in terms of considering the 

necessity of the notification to the CAM-CCBC inclusive of a clear list of requirement [see 

Wald, p65] “The party desiring to commence an arbitration will notify the CAM-CCBC, through 

its President, in person or by registered mail, providing sufficient copies for all the parties, 

arbitrators and the Secretariat of the CAM-CCBC to receive a copy, enclosing: [a]…[b] A power 

of attorney for any lawyers providing for adequate representation; [c]…[d] The estimated 

amount in dispute; [e]…[f] A statement of the seat, language, law or rules of law applicable to 

the arbitration under the contract.”  

 

2. The CLAIMANT failed to fulfill the requirements of [B], [D] and [F] as it is shown in the had 

attached to its initiation the wrong power of attorney [p.18of the statement of claim] instead of 
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stating the name of the CLAIMANTS INC. it is seen that the name of the client at that time 1 of 

April 2016 “Wright Holding plc.”  

 

3. Scholars commenting on the application of art4 made it clear in that the notification must be 

sufficiently clear for the RESPONDENT and should include all details about the nature of the 

dispute [see Lew, p515] and that was evidently not the case with the mistake of the power of 

attorney [exh c]. Different institutional rules call for different forms of notifications some 

required a simple clear request while others provide a detailed list of requirement that expected 

to be delivered with the notification for its validity such as Art. 4.3 ICC that requires detailed 

statement and brief of the relief sought by the notification [See Lew, p516].  Similar practice is 

also adopted by the Russian ICAC for arbitration that requires in addition to the arbitration 

statement the payment of the registration fees and both conditions are to be met for the 

commencement of arbitration to be valid and suspend the limitation or the time bar [ICAC 

Awards of 15.11.2016 No 2006 of 23.06.2006 No. 146/2006].  

 

4. Furthermore, an arbitration request that is not validly submitted will give rise to many legal 

consequences that the RESPONDENT has to deal with [see Wald, p66]. While further scholar 

differentiated between a simple notice of arbitration and later more detailed request of 

commencement, this remains however subject to the law governing the arbitration [See Lew, 

pp516-517]. The institutional regulations governing this case are the rules under the CAM-

CCBC as agreed by both parties in [exh] and the list of documents provided by these rules were 

not fulfilled by the CLAIMANT and thus its request of arbitration remains invalid as to the rules. 

While the CAM-CCBC would accommodate later after the initial request receiving some more 

supplementary documents this however a matter with serious legal consequences since there is in 

our case a time bar of 60 days agreed on in the arbitration clause [.]. The issue under 

consideration goes beyond providing a valid request for commencing the arbitration to the bar 

that has been activated by the CLAIMANT failing to initiate the arbitration by the time limit or 

to provide the documents as by the institutional rules. 
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ii. CLAIMANT request of arbitration was not correctly done under the Danubian model 

law [UNCITRAL 2006] 

 

5. The RESPONDENT contends that the CLAIMANT didn’t satisfy the requirements for the 

Danubian version of the UNCITRAL model law with regard to each of ART.23 and ART.4. 

ART. 23[1] of the model law states clearly that “Within the period of time agreed by the parties 

or determined by the arbitral tribunal, the CLAIMANT shall state the facts supporting his claim” 

as this ART. States that the parties have the freedom to agree on specific procedure in respect of 

the statement of claim and defense [Report of the United Nations Commission on International 

Trade Law on the work of its eighteenth session [Official Records of the General Assembly, 

Fortieth Session, Supplement No. 17 [A/40/17]], Para. 196.]. Indeed both parties have agreed 

upon the 60 day period of which begins to start at the day of which the negotiations have failed 

and no amicable solution is to be found as it seen in our case the CLAIMANT did not initiate 

arbitration within the 60 day period when in fact the CLAIMANT initiated it after the expiry of 

the 60 day period [EXI R-3]. The CLAIMANTS COO has stated  “I very much regret that our 

last offer was not acceptable to you and the outcome of yesterday’s meeting shows that it is 

presently not possible to find an amicable solution.” by this date negotiations had clearly failed 

and that is the date when counting for the time limit should start as per the arbitration agreement. 

Furthermore, in the second paragraph the COO had stated “ consequently, we have instructed our 

lawyer to take the necessary steps to initiate arbitration proceedings against you.” this is further a 

clear statement providing that this is when the initiation of arbitration had begun 1st of April 

2016.  

 

6. Nonetheless, a notice to initiate arbitration did not reach the RESPONDENT until the 8th of 

June 2016 by which the time has exceeded the 60day period and this request of arbitration should 

be barred. Also according to party autonomy both parties have chosen the seat of arbitration to 

be governed by the law. The jurisdiction governing the contract has been chosen preferably and 

in agreement of both parties, this method is not peculiar to international practice. The 

RESPONDENT has the right to have the CLAIMANT abide by the rules governing the contract 

in which he has not fulfilled the criteria set by such law to initiate arbitration. The CLAIMANTS 
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initiation is illegal thus making the whole claim inadmissible. Due to the fact that both parties in 

the DSA have chosen international practice to govern their contract as seen in [EXI C-2 SC. 20] 

 

7. Moreover, principles of UNIDROIT states: “Party autonomy with regard to limitation periods 

is of great practical importance, as periods that are either too long or too short may be tolerable if 

the parties may modify them freely according to their needs.” Evidently the Party Autonomy is 

upheld in Laws and international practices, in regards to time bars and limitation periods, the 

parties have agreed on a 60-day period in which the CLAIMANT has breached thus making his 

initiation inadmissible. 

 

iii. International practice necessitates more requirements to inform the RESPONDENT 

with the notice of arbitration 

 

8. International arbitration practice provided for different stands with regard to the initiation of 

arbitration. Nonetheless, recent institutional development encouraged more detailed criteria and 

requested a total fulfillment of this criteria [see …]. Further, contractual time bars for 

commencing arbitration are common in various kinds of industries. The rationale behind such 

limitation is that shorter time periods would offer more commercial certainty giving parties the 

chance to trade without the risk of facing unexpected claims and to make sure specifically in 

claims relation to goods and quality it is essential to keep a short time bar so the needed evidence 

is not lost [see Smith 2009].  

 

9. Many institutional rules require more than a notice sent to the other party in order to 

commence arbitration even though the Danubian version of the UNCITRAL only stated the 

sufficiency of the notice in ART 21 “…the arbitral proceedings in respect of a particular dispute 

commence on the date on which a request for that dispute to be referred to arbitration is received 

by the RESPONDENT.” along with the fact that both parties have agreed in the DSA in [exC2 

sc.20 p. the choice of law] that the governing law in this agreement are the UN convention in 

international sales of goods and for issues not dealt with by the CISG the UNIDROIT Principles 

are applicable. According to art. 1.10 “[4] For the purpose of this Article “notice” includes a 

declaration, demand, request or any other communication of intention.” while the 
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RESPONDENT did not receive a clear intention in initiating arbitration after the failure of 

negotiations as seen in [exR3] the negotiations were never concluded nor ended the 

RESPONDENT did receive a clear intention to initiate arbitration as it is seen in [exR3] the 

RESPONDENT from the CLAIMANT COO it is not clear “Should you reconsider your view I 

am always at your disposal and we remain open for any meaningful negotiations.” there was no 

clear intention to neither the end of negotiations nor the intention to start with the arbitration 

proceedings  not all international laws will follow since the 2013 version of the UNCITRIAL 

was silent about this matter and the American Arbitration Association  stated that “Initiating 

arbitration The AAA generally commences administration of an arbitration case when one party 

submits a Demand for Arbitration, a copy of the arbitration provision and the appropriate filing 

fee to the AAA. From there, the AAA will notify the RESPONDENT, and a deadline will be set 

for an answer and/or counterclaim. Cases also may commence with a Submission to Dispute 

Resolution, the appropriate filing fee to the AAA and the consent of all parties if no arbitration 

agreement exists or the AAA is not named as the resolution provider in the agreement.” Meaning 

that in order to commence arbitration the request must be filed, the notice must be sent and the 

fees paid in full then the arbitration proceedings may begin.  

 

B. The Purported Deficiencies in CLAIMANT’s Request for Arbitration Prejudiced 

RESPONDENT: 

10. Each of the arbitration fee amount and power of attorney were not sufficient to commence 

arbitration by the rules provided by the CAM-CCBC rules that are agreed on by the two parties. 

Furthermore, the arbitration agreement included a clear time bar to prevent the claim once the 

request of arbitration did not fulfill the criteria within the time limit. The principle of party 

autonomy makes the agreement of the party prevails over any other practice or indeed applies to 

practically exclude some provision. The law of arbitration prevails over any other principles.   

11. Abiding by the law of arbitration is not with contradiction with the Principle of equity, which 

is superior in this issue since the CLAIMANT failed to comply with the criteria set by CAM-

CCBC that is mentioned below the CLAIMANT’S request for arbitration should be denied for 

the following reasons: 
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i. The Technical Errors in CLAIMANT’s Power of Attorney and the Registration Fee 

Were Harmful as RESPONDENT Was Notified of the Arbitration after the Expiration of 

the given Time-Period: 

12. The CLAIMANT didn’t meet the legal criteria set by the CAM-CCBC for initiating 

arbitration since the CLAIMANT presented The Power of Attorney presented referred to Wright 

Holding Plc. [the parent company] instead of Wright Ltd, CLAIMANT in the dispute [exh…]. 

The registration fee was paid in the amount of R$ 400.000 [four hundred Brazilian Reais], rather 

than R$ 4,000.000 [four thousand Brazilian Reais] as provided for in the CAM-CCBC Table of 

Expenses. Therefore, CLAIMANT has not fulfilled the entire criteria within the given time to 

initiate arbitration which makes the CLAIMANTS Initiation inadmissible, also in Section 21: 

Dispute Resolution clause, of the contract between the two parties states: If no agreement can be 

reached each party has the right to initiate arbitration proceedings within 60 days after the failure 

of the negotiation to have the dispute decided by an arbitrator. With that said, if we cross 

reference both Section 21 of the contract and Art.21 of the UNICTRAL, when coincided we can 

correspond that with abiding by Art.21 of the UNICITRAL the CLAIMANT had 60 Days in 

which to initiate arbitration and notify the RESPONDENT and on the 8th of June 2016, the 

RESPONDENT received the Request for Arbitration thus when calculating the duration between 

the two dates, we get the result of 68 days from the start date to the end date, but not including 

the end date. Therefore, we conclude that the CLAIMANT was not within the timeframe set by 

the contract, which is 60 days. 

 

13. Consequently the CLAIMANT was not within the timeframe to initiate arbitration after 

examining the Section 21 of the contract and Art.21 of the UNICITRAL also as stated in the case 

“449 U.S. 250 [1980] DELAWARE STATE COLLEGE ET AL. v. RICKS.     No. 79-939. 

Ricks filed this lawsuit in the District Court on September 9, 1977.The complaint alleged, inter 

alia, that the College had discriminated against him on the basis of his national origin in violation 

of Title VII and 42 U. S. C. § 1981.The District Court sustained the College's motion to dismiss 

both claims as untimely. It concluded that the only unlawful employment practice alleged was 

the College's decision to deny Ricks tenure, and that the limitations periods for both claims had 

commenced to run by June 26, 1974, when the President of the Board of Trustees officially 

notified Ricks that he would be offered a 1-year "terminal" contract. The Title VII claim was not 
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timely because Ricks had not filed his charge with the EEOC within 180 days after that date. 

Similarly, the § 1981 claim was not timely because the lawsuit had not been filed in the District 

Court within the applicable 3-year statute of limitations.”  

14. Institutional rules call for different forms of notifications some required a simple clear 

request while others provide a detailed list of requirement that expected to be delivered with the 

notification for its validity. For example, the Russian ICAC for arbitration that requires in 

addition to the arbitration statement the payment of the registration fees and both conditions are 

to be met for the commencement of arbitration to be valid and suspends the limitation or the time 

bar [ICAC Awards of 15.11.2016 No 2006 of 23.06.2006 No. 146/2006]. Similarly, Art.4.3 ICC 

that requires detailed statement and brief of the relief sought by the notification [See Lew, p516] 

An arbitration request that is not validly submitted will give rise to many legal consequences that 

the RESPONDENT has to deal with [see Wald, p66]. Some scholar distinguish between a simple 

notice of arbitration and later more detailed request of commencement, this remains however 

subject to the law governing the arbitration [See Lew, pp516-517]. 

 

ii. RESPONDENT Alleges No Prejudice and will Experience Prejudice if the Request for 

Arbitration should be dismissed  

15. The rationale behind such limitation is that shorter time periods would offer more 

commercial certainty giving parties the chance to trade without the risk of facing unexpected 

claims and to make sure specifically in claims relation to goods and quality it is essential to keep 

a short time bar so the needed evidence is not lost [see Smith 2009]. 

 

16. The two parties have clearly agreed in their arbitration law to have a time bar for the claim of 

arbitration [….]. This limitation condition was adopted in this agreement as was the practice 

between the two parties and the dealing always called the need to protect parties of the conflict 

from any unexpected claim and wanted to make sure evidence and quality of good are preserved 

for a solid claim. There is no question that the RESPONDENT would suffer extra costs [i.e. 

more legal costs] and possible loss of evidence due to the delay of this claim in breach of 

contractual obligation under…. 

C. The Tribunal Must Not Give Effect To The Parties’ Clear Intent To Arbitrate 



Kuwait	  International	  Law	  School	  
RESPONDENT	  2017	  	  

	   12	  

 

17. The CAM-CCBC Rules and Danubian Arbitral Law and the contractual agreement set by the 

two parties, address the required procedure for initiating arbitration efficiently, which the 

CLAIMANT has failed to comply with, thus making their initiation with fault.  The tribunal 

should give the RESPONDENT the right of practicing its legal honors in abiding by the 

arbitration agreement between the two parties in the criteria’s set forth by the contract and laws 

agreed upon in initiating arbitration. 

 

18. The parties’ intent for arbitration is supported by party autonomy nonetheless; the 

RESPONDENT’s intent in initiating arbitration is based on criteria’s set legally and 

contractually which the CLAIMANT has failed to fulfill. Section 21 of the contract entails that 

the party initiating arbitration must do so within 60 days after failure of the negotiations, which 

the CLAIMANT has not obeyed. The CLAIMANT has additionally failed to conform to the 

measures of CAM-CCBC in initiating arbitration by the following: a. The Power of Attorney 

presented referred to the Wright Holding Plc. Instead of Wright Ltd, CLAIMANT in the dispute, 

b. The registration fee was not paid entirely. Nonetheless the UNICITRAL uses certain 

guidelines in the matter of when the parties have not agreed on the way which to commence 

arbitration, which they have in our case and the CLAIMANT failed to due so in a timely fashion. 

 

II. The tribunal should grant RESPONDENT’S request for security for costs 

19. The value and significance of the interim measures are highlighted by European Court of 

Justice stating that interim measures are “intended to preserve a factual or legal situation so as to 

safeguard rights the recognition of which is sought from the court having jurisdiction as to the 

substance of the case”. Despite different approaches from different legal systems it is widely 

accepted that the arbitral tribunal has the right to order security for cost…Although the parties 

Arbitration Clause is silent on whether this tribunal may order Security for costs, it does not 

neither expressly deny the tribunal such a power. 

20. It is generally accepted that an arbitral tribunal has the power to grant such requests; “interim 

measures are intended to preserve a factual or legal situation” [Gary B. Born P.2494]. Both 

parties have agreed on the CAM-CCBC ART. 8.1 does address provisional measures “Unless the 

parties have otherwise agreed, the Arbitral Tribunal can grant provisional measures, both 
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injunctive and anticipatory, that can, at the discretion of the Arbitral Tribunal, be subject to the 

provision of guarantees by the requesting party.” 

21. The Danubian model law ART.17 [2][c] grants the tribunal the authority to decide upon 

requests for security for costs of which is to “provide a means of preserving assets out of which a 

subsequent award may be satisfied”. Waincymer has stated that security for cost is “considered 

the practical demand for interim relief as against theoretical concerns that these may be 

antithetical to the notion of party autonomy” [Waincymer 8.3.1 P.643]. 

 

22. The tribunal should grant the RESPONDENT request for security for cost: [A] The 

parties do not have to agree on security for cost in the term of reference for it to be 

granted, [B] This Measure is reasonably justified in this dispute, [i] RESPONDENT’S 

request meets with the burden of proof, [ii] No alternative method exist to satisfy the 

RESPONDENTS  

A.   The parties do not have to agree on the security for cost in the terms of reference 

23. According to Michael Pryles on the limits to party Autonomy in arbitral proceeding “when 

parties draft an arbitration agreement they enjoy broad freedom to construct a dispute resolution 

system of their choice” of which the parties can choose time limits, number of arbitrators and 

whether or not to include interim measures of which includes security for cost. Thus the silence 

of the parties’ agreement on the issue of security of cost does not reflect an intention limit the 

arbitration tribunal. If the both parties wished to exclude that they would have included expressly 

this limitation it in the DSA. Furthermore “request for interim relief typically seek some kind of 

protection” [Steven P. & Ducan Speller] also “security for cost, a measure which is perceived as 

a savior for these which are forced to arbitrate” [Patricia Živković].  Both parties were silent on 

this matter. This is seen in the case of [Charles Constar Co. V. Derderian] Glimer 

v.interstate/Johson Lane Corp. “[I] n general… in the absence of an agreement or statue to the 

contrary an arbitrator has inherent authority to order a party to provide security”. The practice 

internationally suggests that the silence in the agreement will presume granting the tribunal this 

power. For example, most U.S commentators conclude that arbitral tribunals presumptively have 

the power to order provisional relief, unless other wise agreed” [Higgins]. According to Higgins 
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“By expressly consenting to the arbitration of their dispute, the parties implicitly accord to the 

arbitrators general grant of power to exercise any authority necessary”. 

24. Jurisdictions may award this type of award as it is seen in the “English Arbitration Act which 

provides that the absent contrary agreement, an arbitral tribunal may issue orders concerning the 

provision” [Born V2 P.2438 para.5] furthermore the U.S Federal Arbitration Act “U.S Courts 

now recognize broad authority on the part of arbitral tribunals to grant interim relief” [Gary Born 

V2 p.2436]. The French Courts and commenters held that arbitrators in the French-seated 

international arbitration were empowered to grant provisional relief.   

25. Both parties indeed where familiar with the issue of security for costs and they have faced in 

previous dealing [exh…].   The CAM-CCBC Rules offer the parties the opportunity to reaffirm 

consent to submit all cognizable claims to an arbitral tribunal. [See Wald, pp. 98-99]. Under the 

CAM-CCBC rules Art. 4.18[j], the parties when executing the ToR should include a section on 

costs. [CAM-CCBC Art. 4.18[j] [“[e] express acceptance of liability for the payment of the 

administrative costs for the proceedings, expenses, experts’ fees and arbitrators’ fees upon 

request of the CAM-CCBC.”]]. The language of the rules is not compulsory, by referencing costs 

the Institution highlights the importance of cost liability assignment it is rather only a suggestive 

language for the parties to consider all cost liability when negotiating the ToR. [See Wald, p. 99].  

 

B.   This measure is not extraordinary and it is justified in this dispute  

26. Born defined provisional measures “… awards or orders issued for the purpose of protecting 

one or both parties to a dispute from damage during arbitral process” [Born international 

arbitration case and materials p.816] 

27. Art. [17] Of the model law “was amended to provide that “[u] unless otherwise agreed by the 

parties, the arbitral tribunal may, at the request of a party, grant interim measures [Foster & 

Elsberg]. As the tribunal could grant these measures “where the tribunal considers them 

necessary and are in respect of the subject-matter of the dispute” [Born V2 p.2435].  

28. ART. 3.1 of the CIARB states that “…Arbitrators should consider whether there are 

reasonable grounds for concluding that there is a serious risk that the applicant will not be able to 
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enforce a costs award in its favor because… The CLAIMANT will not have the funds to pay the 

costs awarded”.  

29. [PO2 p.58 para.28] states that the CLAIMANT had paid the government of Xandu the 

amount of 3 million US$ of the original price of 15 million US$ later the money was set into the 

“cash and cash equivalents” more over the CLAIMANT had requested and approached two third 

party funding but both rejected to provide the funding as the case was too small to fund In the 

end, CLAIMANT used liquidity provided by Wright Holding PLC under a parent company loan 

of US$ 3,000,000 granted to CLAIMANT in December 2015 to provide the necessary liquidity 

for the final stages of production of the TRF‐305 fan. [PO2 p.59 Para 29] this is a clear sign that 

the CLAIMANT wont be able to pay any future arbitration cost or the final award. Moreover the 

CLAIMANT has lost a case to its supplier of which the supplier had won a 2,500,000 US$ award 

which is still pending [PO2 P59 Para 30] Thus the CLAIMANT may not be able to provide any 

future payment during this dispute. Furthermore under the ICC ART. 30 as the ART, “requires a 

CLAIMANT to put up substantial sums of money to pursue its claims, which in itself may 

provide an adequate safeguard against frivolous or vexatious claims” [Wendy miles and Ducan 

Speller]  

i.   The RESPONDENT met the burden of proof  

30. Looking into ICCA-QMUL [p. 13 [B] The Practice of Arbitral Tribunals- Criteria for 

security for costs].  A key aspect is usually the financial situation of the party against which 

security payment is requested is not good or stable enough but it is yet not sufficient to prove that 

the factual situation of the CLAIMANT in the present is substantially different from that which 

exited at the time the parties entered into the arbitration agreement  

31. There must be sufficient evidence to assume that the current finical circumstances of the 

CLAIMANT are such that it will not be able to pay the RESPONDENT’S costs at the end of the 

proceedings. As the normal Criteria to apply security for cost differs from the normal application 

of an interim relief as “security for costs application are concerned as urgent”[152] “It has been 

suggested that, given the importance of balancing the competing goals, each request for security 

for costs should be assessed on a case-by-case basis and that there are no ‘hard rules”[lastair 

Henderson, ‘Security for Costs in Arbitration in Singapore’, Asian International Arbitration 

Journal 7, no. 1 [2011]: 74.]  
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Furthermore, guidance available for tribunal and parties of who are seeking the cost as it is under 

the ICC Arbitration rules and through rationales of different jurisdictions trying to approach the 

issue of security for costs  

 

32. The RESPONDENT met its burden of proof by providing that the factual situation at the 

present time is substantially different from that which existed at the time of making the 

arbitration agreement. That the present situation of such a nature as to render it highly unfair to 

require the RESPONDENT to proceed in the arbitration proceedings without the benefit of such 

measure:” To protect the interest of the RESPONDENT.  

 

33. The CLAIMANT future financial situation is unclear] there-fore under a criteria set by Nael 

G. Bunni, ‘Interim Measures in International Commercial [Arbitration: A Commentary on the 

Report by Luis Enrique Graham’, in 50 Years of the New York Convention, ICCA Congress 

Series No. 14, ed. Albert Jan van den Berg [The Hague: Kluwer Law International, 2009], 600–

601, quoting ICC Case No. 10032.]  

34. The RESPONDENT proved that the claim [a] RESPONDENT brings this action under the 

shown evidence [b] CLAIMANTS financial position will not satisfy the future cost of the 

proceedings [c] the financial position of the CLAIMANT was not concealed. 

[a] RESPONDENT brings this claim under the shown evidence 

35. The party requesting an interim measure must demonstrate that “there is a reasonable 

possibility that requesting party will succeed on the merits of the claim” [UNCITRAL ART. 

17A[1] B] .As some tribunal’s and commentators have held that party requesting provisional 

measures must demonstrate a prima facie case on the merits of its claim” [Born p2478] at 

sometimes it is essential for a tribunal to assess the existence of a prime facie case in order to 

make rational and commercially-sensible decisions regarding provisional measures .Looking into 

the CLAIMANTS past it is clear that at first glance that CLAIMANT would not be able to fulfill 

its obligations in during this dispute as [PO2 P59 Para 30 and Para 29].  

[b] CLAIMANTS financial position will not satisfy the future cost of the proceedings 
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36. As it is seen in [PO2 p.59 both Para. 29 & 30] which states that the CLAIMANT had 

approached two third party funders of who both rejected to provide funding furthermore the 

CLAIMANT has declared a set-off with the claim upon which it also relies in this arbitration the 

amount in this dispute will be 2,500,000 US$ any reasonable person who will review the 

previous judgment’s issued against the CLAIMANT will easily discover that the CLAIMANT 

will be bankrupted or would not be able to pay any future award. In addition CLAIMANTS 

financial position has changed as the tribunal consider whether the financial condition of the 

proposed subject is materially different to its condition at the time the parties entered to 

arbitration [Waincymer p.649]  

 

37. [c] The tribunal should grant RESPONDENT request for security for cost because of the 

evidence that is stated above. The CLAIMANT is claiming that the UNCITRAL rules do not 

apply in this case as it is seen in the DSA both parties have agreed upon in section 21“The 

arbitration shall be conducted under the Rules of Center For Arbitration and Mediation of the 

Chamber of Commerce Brazil-Canada [“CAM-CCBC”] and in line with international Arbitration 

practice.” Therefore the CLAIMANT had agreed upon using the UNCITRAL as it is an 

international arbitration practice as ART [1] of the UNCITRAL states, “ [1] this law applies to 

international commercial arbitration subject to any agreement in force”  

36. This is seen in the case of Mengi v Hermitage where the defendant order the CLAIMANT to 

give security for costs by payments into court of installments by the 1st of March 2011 the deputy 

awarded the defendant based on the evidence given to the court that the CLAIMANT lives in a 

different jurisdiction, security for costs was ultimately allowed. 

[ii] There are no other methods that serve this dispute  

38. As it is known in international arbitration practice all kinds of interim relief are justified. The 

Charted Institute of Arbitrators guidance for application of security for costs under ART 5[2] 

states that “unless otherwise provided in the applicable national law and the applicable 

arbitration rules arbitrators may grant any or all measures which fall within, but are not limited 

to, one of following categories  

i.   Measures for the preservation of evidence that may be relevant and material to the 

resolution of the dispute;  
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ii.   Measures for maintaining or restoring the status quo; 

iii.   Measures to provide security for costs; and measures for interim payments.  

39. As it is shown that security for cost is a specific type of interim measure which requires the 

claiming party to provide security for the while part of the party’s anticipated cost  [Bruce H., 

Rowan P. and Jonathan T. P.199] further more security for cost are provided when there is a risk 

that they will be unable to pay those costs if their claim fails. [Charted Institute of Arbitrators 

Commentary on ART5]   

40. Moreover applying other interim measure as stated in ART 5 for example measures for 

restoring the “status quo” would be only applied when a party takes or refrain’s from taking, 

specified actions. Also applying measures to preserve evidence and/or to detain property is 

irrelevant to this case as there is no preservation of evidence nor to detain property additionally 

applying measures for interim payments is not relevant as it is considered necessary to enable the 

applicant to remain in business.  

C. It is reasonable to request the CLAIMANT to pay the security for cost to preserve 

the Rights of the RESPONDENT   

41. Based on each of the principles of party autonomy and the equal treatment of the parties in 

arbitration as they are fundamental principle in the CAM-CCBC and model law  [CAM-CCBC 

ART.7.8 and the UNCITRAL ART.18] of which it states that “ the parties shall be treated with 

equality” if the tribunal would deny the RESPONDENT security for cost [i] the order of security 

for costs is fair and doesn’t contradict with the principle of equality  [ii] ordering security for 

cost wont affect the merits because it is just an interim measure  [iii] ordering the security for 

cost is not a discriminatory measure this is seen in the English Case Law  which has adopted a 

relatively  broad view of section 38[3] which provides that “ the tribunal may order a 

CLAIMANT to provide security for the arbitration”  as it seen in the case of the Azov Shipping 

Co v Baltic Shipping Co. “as Longmore ,as he then was, in the English Commercial Court held 

that the arbitrators discretion to make an order for security for cost was not a subject to any 

formal fetter beyond the two express limitations of section 38[3] in that case Longmore J upheld 

the decision of an arbitral tribunal seated in London to require that the CLAIMANT provide 

security for cost as a precondition for continuing it’s claim. Moreover other Jurisdictions do 

order security for cost as it is seen in the German arbitration stat-ute that expressly confers 
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authority upon an arbitral tribunal to order security for cost [German Code of Civil Procedure 

[1998], Sc. 1041[1]] 

i.   The order of security for cost is fair and does not contradict with the principle of 

equality   

42. As it is known that “interim measures fall into two broad categories: 1] measures aimed at 

avoiding or minimizing loss, damage, or prejudice 2] measures facilitating the enforcement of 

arbitral award” [Dana Bucy p.583].  In addition  “interim measures of protection forms of 

temporary relief”[John Charles Thomas] “intended to safeguard the rights of the parties until the 

arbitral tribunal issues a final award” [UNCITRAL, Analytical Commentary on Draft Text of a 

Model law on International Commercial Arbitration].  

43. Granting the RESPONDENT request for security for cost does not offend the notion of 

neutrality. As it is stated above that an interim measures is a measure done to avoid a loss or 

damage and is a temporary measure as it was not intended to cause inequitably to the 

CLAIMANT. Moreover by equality, we mean a lack of unjustifiable discrimination, which is 

that all the potential and actual facilities are provided to people equally [the principle of Equal 

Treatment in Arbitration by Dr.Seyed Mohmmad] this is seen in the case of Nasser V. United 

Bank Of Kuwait the court had decided that the permit of the security for cost is permitted and is 

recoverable from the losing defendants there-fore there is no discrimination against the 

CLAIMANT.  

ii.   Granting security for cost would not make any prejudgment on the merits   

44. Security for costs is to be granted as an interim measure to protect the RESPONDENT and 

thus it should not be bringing any prejudgment on the merits. The tribunal has to look into the 

evidence provided for the financial situation of the CLAIMANT in order for both parties to feel 

secure enough proceeding in their claims. According to [Waincymer] tribunals generally ought 

not to engage in an assessment of the apparent merits of the parties’ claims in order to decide 

whether to make an order for security for costs against a party. 

iii.   Security for cost wont affect the right to be heard  

45. The CLAIMANT is suggesting that requesting and granting security for cost would affect its 

right to be heard. The CLAIMANT is suggesting that there will be an oppressive nature to this 
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request of security for cost that the “tribunal ought to look on whether the financial condition of 

the proposed subject is materially different to its condition at the time that the parties entered into 

the arbitration agreement”[Waincymer p650] there-fore requesting security for cost wont effect 

the right to be heard. On the opposite granting security for costs guarantees a secure proceeding 

into the arbitration procedures.  

 

 

III. CLAIMANT’S entitlement to the additional payment of USD 2,285,240.00 for the 

Delivery of Blades is invalid and the RESPONDENT lawfully abided by the contractual 

Agreement 

 

46. The RESPONDENT has abided by the Agreement in “deposit the purchase price in full”[C2, 

Page10] to the CLAIMANT via Equatorianian National Bank. In regards to the purchase price in 

the contractual addendum in the Agreement which would naturally take precedence over the 

agreement as it came to clarify its term. The addendum provides for a fixed exchange rate to 

apply to the whole of agreement meaning to both clamps and blades “The exchange rate for the 

agreement is fixed to US$ 1 = EQD 2.01” [C2 Page11] which the RESPONDENT has upheld. 

RESPONDENT has indeed paid “the purchase price in full”[C2, Page10] when encountering the 

addendum with the contract. The Agreement included a fixed exchange rate on the contrary to 

what was previously in the contract. 

 

47. The parties both have agreed upon the governing laws; CISG and UNIDROIT Principles. 

The CISG is silent on the matter to have the freedom of the dispute solved by the parties, 

furthermore the UNIDROIT ART. 5.1.5 [a], address this matter in stating “In determining the 

extent to which an obligation of a party involves a duty of best efforts in the performance of an 

activity or a duty to achieve a specific result, regards shall be given, among other factors to: [a] 

the way in which the obligation is expressed in the contract” Which the contract states the 

obligation of purchase in the addendum “The exchange rate for the agreement is fixed to US$ 1 

= EQD 2.01”[C2, Page11] which the RESPONDENT had paid, “[b] the contractual price and 

other terms of the contract”, The contractual price states that “The Purchase price is calculated 

on a cost-plus basis”[C2, Page10], but in review of the remaining half of the article “and other 
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terms of the contract” referring to the addendum which is taken into consideration. Under the 

UNIDROIT Principles, which is, the law agreed upon, the RESPONDENT has upheld his end of 

the Agreement. 

 

A. RESPONDENT persevered in accordance with the contract and has paid fully, in line 

with the Agreement 

 

48. The RESPONDENT has followed the CISG specifically Art.53, regarding obligations of the 

buyer. Art. 53 state that “the buyer must pay the price for the goods and take delivery of them as 

required by the contract and this Convention” The RESPONDENT has paid the price for the 

goods as required by the contract particularly by the addendum.  

 

49. Under Art.62 of the CISG, the CLAIMANT has required the RESPONDENT to “pay the 

price, take delivery or perform his other obligations” when signing the addendum making it 

contractual and an entity which the RESPONDENT shall base his obligation on. 

 

i. When adding the addendum the Cost-Plus clause has lost its legal upholding, according 

to the addendum the RESPONDENT has fulfilled his obligation regarding the purchase 

price 

 

50. Under the addendum the RESPONDENT has fulfilled his contractual obligations in paying 

according to the “exchange rate for the agreement is fixed”[C2, Page11] clause. When the 

CLAIMANT has signed the contract willfully, his intent is shown in the clause of the addendum 

regarding the payment and exchange rate.  

51. A comment on ART. 3.2.2 of UNIDROIT states “to be relevant, a mistake must be serious. 

Its weight and importance are to be assessed by reference to a combined objective/subjective 

standard, namely what a reasonable person in the same situation as the party in error would have 

done if it had know the true circumstances at the time of the conclusion of the contract” The 

RESPONDENT has understood that the addendum falls on the contract as a whole due to the 

unstated precision on what the fixed exchange rate is on, therefore if the addendum was referred 
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to a “reasonable person”[ UNIDROIT4.1[2]] we would find he would be just in stating that the 

wording of the addendum surely states the fixed exchange rate apply on the Agreement. 

 

52. Art.4.1 of the UNIDROIT states “[1] A contract shall be interpreted according to the 

common intention of the parties” where the intention of the RESPONDENT upon signing the 

addendum is to be based on the Agreement as a whole. “[2] If such an intention cannot be 

established, the contract shall be interpreted according to the meaning that reasonable persons of 

the same kind as the parties would give to it in the same circumstances” if the addendum was 

referred to such “reasonable persons”[ UNIDROIT4.1[2]] the wording of the addendum states 

that the “exchange rate for the agreement is fixed”[C2, Page11] which is what the 

RESPONDENT comprehended and acted on. 

53. Regarding the Interpretation of statements and other conduct, the UNIDROIT states in ART. 

4.2 that “[1] The statements and other conduct of a party shall be interpreted according to that 

party’s intention if the other party knew or could not have been unaware of that intention” which 

among the CLAIMANT claiming that the fixed exchange rate was not to be applied to the 

Agreement and the RESPONDENT and “reasonable persons”[ UNIDROIT4.1[2]] 

comprehended that it does apply on the Agreement in full. “[2] If the preceding paragraph is not 

applicable, such statements and other conduct shall be interpreted according to the meaning that 

a reasonable person of the same kind as the other party would give to it in the same 

circumstances”, Even if the tribunal finds that [1] is not applicable and has no legal stance in 

these circumstances, [2] states that the addendum shall be interpreted upon what a “reasonable 

person”[ UNIDROIT4.1[2]] would give to it, which is that the addendum is to be upon the 

Agreement as a whole and the RESPONDENT has fulfilled his contractual obligations with no 

wrongdoings and practices is obligations according to the contractual Agreement, lawfully 

abiding the governing laws. 

 

ii. The CLAIMANT does have the right to correct inaccurate invoices if the invoices are 

truly inaccurate, which the RESPONDENT thinks they are not 

 

54. The RESPONDENT believes that the invoice that the CLAIMANT has sent to the 

RESPONDENT upon delivery of the blades was correct and unflawed upon the terms of the 
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contractual Agreement. When the CISG is silent on the matters regarding invoices, the 

UNIDROIT is unmuted in the matter. The UNIDROIT states in Art.5.1.3, regarding the co-

operation between the parties, states the following: “each party shall cooperate with the other 

party when such co-operation may seasonably be expected for the performance of that party’s 

obligations”. The RESPONDENT has not breached the Article in question; the matter of 

question is the dispute upon the fact of; if either the RESPONDENT’S performance had in any 

matter been flawed within the terms of the Agreement.  

 

55. While it is true that in Polish Foreign Trade Enterprise v. German Company, the arbitral 

tribunal denied the balance amount for goods wrongly invoiced after the seller waited nearly four 

months to inform the buyer of the mistake, and waited yet another four months to send a 

corrected invoice. This case was however based on the Polish civil procedural law and not 

governed by the UNIDROIT [See PFTE v. German Company]. The RESPONDENT indeed 

fulfilled “the duty to cooperate in order to give full effect to the contract.” [Brunner, p. 58]  

 

56. The RESPONDENT merely acted on the terms put forth in the contractual Agreement, which 

was consented by both parties. When the CLAIMANT has stated that it has wrongfully invoiced 

the receipts, the RESPONDENT rightfully and lawfully denied that claim in knowing that there 

has not been an error upon the Agreement. International practice, the CISG, the UNIDROIT and 

the RESPONDENT are firm believers and abide by the term pacta sunt servanda. The 

CLAIMANT has agreed upon certain terms and clauses in the Agreement therefore, the 

CLAIMANT has an obligation to abide by said Agreement. 

 

57. The RESPONDENT has no reason to take advantage of the CLAIMANT. The 

RESPONDENT truly believes that the invoices are correct when cross-referenced with the 

Addendum in the contractual Agreement. RESPONDENT acted in good faith upon the payment 

of the invoices having known that both parties have agreed on a fixed exchange rate. 

B. The parties’ intent to use a floating exchange rate was not sustained upon the signing of 

the Addendum 

 



Kuwait	  International	  Law	  School	  
RESPONDENT	  2017	  	  

	   24	  

58. The CLAIMANT is stating that the parties intended to use a floating exchange rate within the 

cost-plus structure to determine the production costs of the contract. The CLAIMANT is right in 

the sense the RESPONDENT had initially intended to use a floating exchange rate but, this 

intent was not sustained when both parties signed the addendum stating the fixed exchange rate 

of the Agreement, therefor the right of the CLAIMANT to bring forth a statement regarding the 

intent to use a floating exchange rate was changed post the signature of the Addendum. 

 

59. The CLAIMANT has claimed that Art.8 [1] of the CISG is not applicable in this matter due 

to the fact that a fixed exchange rate was not motioned explicitly in the Agreement.  The 

addendum is a contract document that should have a precedence over the contract as it adds in a 

clear language the fixed exchange rate to apply “on the agreement” [exh…] the CLAIMANT 

interpretation of the agreement should be in consideration to the clear language and additional 

information provided by the addendum in reflection to parties’ intention to apply the fixed 

exchange rate to the whole of the agreement. The express language in the addendum makes 

Art.8.1 applicable and the addendum must be taken into account when revising the construction 

of the Agreement. Therefore, making the fixed exchange rate an essential clause in the 

Agreement. Art.8 [1] of the CISG states that: “statements made by and other conduct of a party 

are to be interpreted according to his intent where the other party knew or could not have been 

unaware what that intent was”.  

 

60. The intent of both parties was to apply a fixed exchange rate on all entities of the Agreement. 

Even if the CLAIAMANT’S intent is unknown explicitly through a clear statement, Art.8 [2] and 

[3] coincide in stating that it would be “interpreted according to the understanding that a 

reasonable person of the same kind as the other party would have had in the same circumstances 

which said “reasonable person”[UNIDROIT4.1[2]] would agree that the intent of the 

CLAIMANT in applying a fixed exchange rate on all entities of the Agreement when signing the 

addendum stating “the exchange rate for the agreement is fixed”[C2, Page11]. Art.4.4 of the 

UNIDROIT states: “terms and expressions shall be interpreted in the light of the whole contract 

or statement in which they appear”. The CLAIMANT is failing to conform to the governing laws 

and international practice in considering the addendum as part of the Agreement and to treat the 

contract as one entity instead of two, being the Agreement and the addendum separately. 
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61.Therefore, when abiding with Art.4.4 in interpreting the Agreement as a whole, we noticing 

that the addendum has modified the transition mechanism of the exchange rate from a floating 

exchange rate to a fixed exchange rate, realizing that the addendum acted as an eliminator of the 

previously used method. 

 

i. The fixed exchange rate in the Addendum applies to all entities of the contractual 

Agreement as a whole 

 

62. The fixed exchange rate mechanism was always intended to apply to the main Agreement. 

The language of the Addendum implies it in stating that the exchange rate for the agreement is 

fixed”[C2, Page11] implying that the fixed exchange rate falls upon the Agreement as a whole 

and not treating the addendum as a sole entity but merely an addition to said main agreement, if 

the intent was not to treat the addendum as an addition then the parties would not have agreed 

upon taking the form of an addendum to alter the Agreement, the mere definition of an 

addendum is: “an addition to a completed written document” and not to be treated as a separate 

body independent from the main Agreement. 

 

63. Furthermore, at the time when the Development and Sales Agreement was signed the parties 

forgot to add an express provision as to the exchange rate to the model used. Given that the 

parties no longer belonged to the same group of companies and to avoid any future discussions 

on the applicable exchange rate RESPONDENT therefore insisted on having the exchange rate 

governing the whole contract explicitly regulated in the addendum to the contract. CLAIMANT 

did not raise any objections to such a provision [R2].  

 

64. According to Robert W. Emerson’s Business Law, silence does not usually constitute an 

acceptance however, there are certain circumstances under which silence may give rise to 

acceptance. If the offeror observes the offeree acting in response to the offer, and says nothing, 

there may be a contract. Meaning, then the CLAIMANT did not raise any objections to the 

provision regarding the fixed exchange rate and thus acted upon it when releasing the invoice to 

the RESPONDENT, the intent of having the fixed exchange rate to be governing the Agreement 
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as a whole is available and due to the CLAIMANT’S silence, it may be interpreted according to 

a number of international practices and events as acceptance. 

 

65. Moreover, In KEIN TAT SDN BHD Vs. KLOCKNER INDUSTRIE-ANLAGEN GMBH 

1989 which states, “I still considered that the said addendum I, which forms part of the said 

contract… addendum I is not therefore an independent issue”. Establishing that in international 

practice and customs addendums are part of a contract and not independent. 

 

ii. Applying a fixed exchange rate gives effect to the intended avoidance of risk under the 

Agreement 

 

66. Upon the drafting of the addendum, the risk allocated with the fluctuating exchange rate was 

avoided for both parties. The application of a fixed exchange rate ensures both parties in the 

sense of security against loss from exchanging, the RESPONDENT has no reason other then 

security to apply a fixed exchange rate on the terms of the Agreement.  

 

a. Both parties intended to assume the risk of currency fluctuations during contract 

negotiations prior to the addendum, which was intended to eliminate the factor of risk in 

currency fluctuations 

67. The intention of the RESPONDENT to bear the risk of currency fluctuations during contract 

negotiations is a matter of the past; the intention of bearing the risk was prior to the addition of 

the addendum onto the Agreement. The parties did assume the risk of currency fluctuations in 

converting the production costs from EQD to USD but, the intention changed when the 

addendum was signing, the addition of the addendum insured both parties securely against the 

fluctuation of the currencies.  

 

68. The CLAIMANT uses Art.6.2.1 and 6.1.9 in stating that the parties to a foreign money debt 

bear the risk of currency fluctuations in the absence of a contrary agreement until performance is 

due, the Article is right to do so in the matter where there is no agreement upon the matter, 

contrary to the dispute discussed. The addendum in the Agreement deals with the risk of 
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currency fluctuations in applying a fixed exchange rate, thus making CLAIMANTS use of the 

Article unjust due to the fact that it is inapplicable in this matter. 

 

b. Future risks were avoided in the portray of the addendum 

 

69. Indicated by the addendum, the intended allocation of risk is eliminated when applying a 

fixed exchange rate on the Agreement. The addendum was drafted and signed to protect both 

parties from the fluctuation of currencies, the RESPONDENT is not the sole beneficiary of the 

addendum, the RESPONDENT benefits from the sense of safekeeping also. 

 

c. In the absence of a floating exchange rate, the parties are immune to the risks of 

fluctuating and have a sense of custody 

 

70. Applying a floating exchange rate prior to the addendum increased the risks of both parties 

within a cost-plus contract. The risks of loss are minimal when applying a fixed exchange rate, 

when in loss, CLAIMANT cannot retreat from his engagement, the risks were minimal upon the 

signing of a fixed exchange rate but if in the essence that the RESPONDENT was the one who 

suffered from the fixed exchange rate, it would not have been a pedestal to stand upon in 

breaching the Agreement. Regardless of loss or gain, both parties should abide by the contracts 

and come up with their end of the bargain in loss and profit. The fact that the CLAIMANT has 

suffered from a fixed exchange rate does not give him the right to withdraw from his end of the 

Agreement. 

 

iii. Past practice is a corner stone on which parties build on to excavate intention and 

agreements 

 

71. Art.9 of the CISG discusses the important role of past practice between parties in stating: “[1] 

The parties are bound by any usage to which they have agreed and by any practices which they 

have established between themselves”. Both parties have past relations, usage and practice 

between them which according to the Article makes them bound to comply with them making 

them very relevant. Both parties are bound by their previous practices, relations and usages in the 
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processing of contractual obligations, even if the past relations between the two parties is found 

irrelevant the CLAIMANT is still bound by the contractual Agreement to abide by all terms of 

the Agreement including with no belittling of the addendum. 

 

72. The UNIDROIT also focuses on the importance of past usages and practices regarding 

obligations when stating in Art.5.1.2 “Implied obligations stem from [b] practices established 

between the parties and usages” making the previous relation between the two parties relevant to 

every aspect of obligation and the formation of intent and Agreement. Coinciding with the CISG, 

the UNIDROIT also explicitly states in Art.1.9 that “[1] the parties are bound by any usage to 

which they have agreed and by any practices which they have established between themselves, 

[2] the parties are bound by a usage that is widely know to and regularly observed in 

international trade by parties in the particular trade concerned except where the application of 

such a usage would be unreasonable”, in regards to [2] of Art.1.9, international practice is very 

much familiar with the concept of the importance of past practices. Therefore the CLAIMANT is 

strained by law, international practice, past usage and the contract to abide by the relevance of 

past practices and usage. 

 

C. International custom and industry practice dictate that the current exchange rate 

should be applied where the Agreement is ambiguous 

 

73. The CLAIMANT is suggesting that the current exchange rate be applies due to the ambiguity 

in the Agreement. International practice does dictate that current exchange rate by applies in the 

essence of the Agreement being ambiguous which is not, the addendum in the Agreement is no 

more than explicit in the matter of exchange rate when stated: “exchange rate for the agreement 

is fixed”[C2. Page11], the Agreement is neither ambiguous nor silent, making CLAIMANTS 

raised concern a false on with no premise. 

 

i. Ambiguity is nonexistent on the fact that the parties had agreed on a fixed exchange rate 

for the agreement 
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74. The CLAIMANT ignores the law and international practice in stating: “ambiguity in whether 

the parties’ agreed on a fixed exchange rate for the agreement should cause the addendum to be 

read in CLAIMANT’S favor”. The addendum when found in explicit should be read in the sense 

where a “reasonable person”[C2, Page11] would comprehend out of the language presented in 

the addendum. The CLAIMANT is bound by the laws, contract and international practice to 

abide by the law in stating that it should be interpreted in the way which a “reasonable 

person”[C2, Page11] would understand and not to demand the addendum to be read in only the 

CLAIMANT’S favor causing bias merits and unlawful results. 

 

75. Nonetheless in the matter that CLAIMANT is declaring ambiguity regarding a fixed 

exchange rate, the contractual Agreement is governed by the CISG. The CISG states in Art.8 [2] 

“statements made by and other conduct of a party are to be interpreted according to the 

understanding that a reasonable person of the same kind as the other party would have had in the 

same circumstances”. A reasonable person would conclude upon analyzing the addendum that 

the wording is very explicit in stating that the “exchange rate for the agreement is fixed” applies 

to the whole “agreement” and not only for one entity of the contract. The use of Art.8 CISG is 

internationally used in practice regarding commerce, it is demonstrated in the following cases: 

M. vs. K. of Oberser Gerichtshof court, Enterprise Alain VEYRON vs. Societe E. Ambrosio of 

cour d’Appel Grenoble, Chambre Commerciale and J.T. Schuermans v. Boomsma 

Distilleerderij/ Winjnkoperij BV of Hoge Raad court.  

 

ii. The Principle of Nominalism would be practiced in the essence of not having agreed 

upon a fixed exchange rate 

 

76. In the essence of not having a fixed exchange rate agreement, the Principle of Nominalism 

can be practiced, but this is not the case in this matter. The parties have both agreed on a fixed 

exchange rate explicitly, on a Pacta Sunt Servanda basis; the Principle of Nominalism lacks 

grounds in this case. If the Principle of Nominalism would be used in this specific matter it 

would contradict with all of international practices, governing laws and past usages between the 

two parties. The usage of the Principle of Nominalism in this matter is irrelevant, unjust, 
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unlawful and bias to one parties favor when already having a contractual agreement binding the 

CLAIMANT to a fixed exchange rate. 

 

77. The case of Brussels [ICC8240] while demonstrating an example for Nominalism it does not 

serve the purpose of the CLAIMANT argument due to the fact that; there was no prior 

arrangement regarding the currency fluctuation and exchange rate. The Brussels case is one 

about a dispute that dealt with the absence of agreement regarding exchange rates. The case in 

inapplicable on the dispute between the CLAIMANT and the RESPONDENT due to the fact that 

they have a prior contractual agreement on the method of dealing with the exchange rate and the 

risks brought forth in dealing with fluctuating exchange rates.  

IV. CLAIMANT Isn’t Entitled to Recover USD 102,192.80 for the .5% Levy Deducted by 

the ECB: 

78. CLAIMANT has no claims for payment against RESPONDENT under the contract, as 

Respondent has fully performed its payment obligations. The CLAIMANT doesn’t have enough 

grounds to force the RESPODENT into paying the levy per [PO2 PARA 9 p55-56].  When the 

claimant concluded a business deal with Jumbofly “The contract did not contain any rule as to 

which party had to bear the bank charges and thus the respondent was not aware of the levy. In light 

of the importance of the customer CLAIMANT decided not to claim the levy” and this contract is 

one of some other contracts conducted in the past (EX C1 p8) which also adds to the unclarity of 

who usually pays the levy when dealing with the CLAIMANT. The CLAIMANT in most cases 

never agreed on who pays the levy either from lack of knowledge or simply not agreeing to the levy 

within the contract and usually ending up either paying the levy or making the bank deduct it from 

the profits of a business deal therefore the CLAIMANT doesn’t have a right in the deducted bank 

levy because of the following reasons: 

A.   The RESPONDENT doesn’t have an obligation towards the claimant to pay the bank 

levy: 

 

79. The 0.5% levy by the Central Bank of Equatoriana for the examination of its Financial 

Investigation Unit under Section 12 Regulation ML/2010C has to be borne by CLAIMANT. It is 

not part of the ordinary bank charges for payments but based on a very specific public law 
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regulation in Equatoriana where CLAIMANT has its place of business. No comparable rule exists 

in Mediterraneo or any other country known to RESPONDENT. Had RESPONDENT been aware 

of the levy it would either have taken the levy into account in the price calculations or would have 

insisted on the inclusion of an explicit provision into the contract that CLAIMANT should bear this 

extraordinary charge arising from circumstances which are much more associated with 

CLAIMANT than with RESPONDENT.  

 

i.   The levy is not a bank charge: 

80. Because the levy isn’t a normal bank transactional charge, it is an extraordinary fee which was 

enforced due to the fact that the agreement between both parties exceeded 2 million USD according 

to (EXC8 p17) and (para 18 p26 Rec). The RESPONDENT wired the payment in full which 

relieves it from the burden of proving otherwise thus competing the obligations of the 

RESPONDENT within the agreement even though nothing expressly states that the 

RESPONDENT must pay the bank levy and the relevance of the words charge and levy in the 

contract doesn’t mean that the RESPONDENT agreed to pay the levy in addition to the original 

obligations mentioned within the contract:  

a.   The bank levy isn’t included in the agreement and isn’t mentioned under “bank 

charges”: 

81. According to Section 4.3 of the Agreement “The BUYER will deposit the purchase price in full 

into the SELLER’s account…The bank charges for the transfer of the amount are to be borne by the 

BUYER.”. According to (EXC3 p12) the RESPONDENT met the exact criteria mentioned in 

SECTION 4.3 above since the payment was wired in full and nothing in the agreement states or 

excludes that the levy must be borne by the RESPONDENT and the word levy was never 

mentioned in the contract regardless of what the general meaning of “bank charges” extends to, plus 

the RESPONDENT was never aware of the levy as nothing shows that both parties chose who 

would pay the levy and in fact never even mentioned it at all within the agreement but only left it 

vaguely under provisions of previous contract also as stated in (EX C1 p8) and (PO2 para6) 

although the previous agreement of 2003 was drafted by the RESPODENT, the CLAIMANT 

choose the inclusion of the bank charges in our current disputed agreement. 

 

b.   Contra Preferentum cant and shouldn’t be interpreted against the RESPONDENT: 
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82. Even if the term Contra Preferentum isn’t favoring the RESPONDENT and the fact that the 

RESPONDENT chose only the specific matters in the agreement that doesn’t mean that the tribunal 

would decide the levy payment in favor of the CLAIMANT. This is similarly provided in the case 

between “MORGAN STANLEY GROUP INC. and Morgan Stanley & Co. Incorporated v. NEW 

ENGLAND INSURANCE CO. and ITT New England Management Co., Inc., No. 592, Docket 

Nos. 99-7304(L), 99-7324(XAP), in applying these principles, the district court did not 

apply Contra Preferentum in Morgan Stanley's favor, partly because "both parties are sophisticated 

financial entities." Id. However, there is no general rule in New York denying sophisticated 

businesses the benefit of Contra Preferentum.” 

 

ii.   RESPODENT didn’t breach its contractual duties towards depositing the full purchase 

price into the CLAIMANT’s bank account and bearing the bank charges: 

83. According to (EXC3), (EXC7) (PO2 para 8) and (PO2 para 11) RESPODENT did effect the full 

payment to the CLAIMANT’s account and notified it properly of the payment complying with 

(ART60CISG) but was unaware of the deduction that was done by the bank after delivering the fan 

blades in addition to that the inquiry made by the CLAIMANT was after the transaction was done 

and even if both parties knew of this levy it is applied nationally within CLAIMANT’s place of 

business which is Equatoriana and most of the CLAIAMANT’s business deals it either ends up 

paying the levy or discovering that it was deducted from the wired funds and in most cases for 

example the deal with Jumbofly the CLAIMANT didn’t do anything even though it payed the levy 

in order to avoid losing Jumbofly as a client.  

 

B.  RESPONDENT has an obligation towards the CLAIMANT according to i. (ART53, 54 

CISG) and ii. (ART6.1.11UNIDROIT) Principles to fulfill their part of the agreement which 

is paying for the blades and clamps once they’re delivered:  

 

84. (i) This is exactly what happened according to (EXC3) and the bank levy was deducted after 

wiring the funds and receiving the fan blades and clamps also there was no clear agreement on who 

bears the bank levy if both parties knew about it and if the CLAIMANT’s resorting it misconduct 

just because the price it chose before approving the addendum was one sum and after approving it 

was something else that doesn’t mean the RESPONDENT didn’t fulfill their part of the agreement 
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and just because the dictionary states that the levy is a synonym for the term bank charge that 

doesn’t make it a bank charge. 

85.(ii)The RESPONDENT bares the costs of its performance according to (ART6.1.11UNIDROIT) 

by wiring the payment to the CLAIMANT as shown in (EXC3) and also the commentary on 

(ART6.1.11UNIDROIT) of the UNIDROIT principles rules in the RESPONDENT’s favor since it 

states that “where . . . regulations place the burden of payment on a specific party . . . [and] the 

person who has to pay is different from the person who must bear the costs the latter must 

reimburse the former.” and in this situation the RESPONDENT is the buyer that payed and the 

CLAIMANT is entitled to bear the costs of the bank levy in this matter since the bank took it from 

the CLAIMANT’s bank account. 

 

a.   RESPONDENT’S Analogy to Art. 35 isn’t Misguided Because the Issue in Dispute 

Here Does Concern the Goods and the levy:             

86. The RESPONDENT is contending that the CLAIMANT knew or should’ve known that a levy 

will be enforced when the agreement was done and that the same conformity is used in the issue of 

the levy since it chose to use their previous contract from back in 2003.  It is thus essential to keep 

in mind that the claimant knew of the levy and payed the levy when they concluded their business 

deal with Jumbofly in 2011 and in their business deal with Jetpulse in 2010 which makes the 

CLAIMANT at least familiar with the existence of the levy with big business deals. This also 

means that (ART35 CISG) does apply to this issue because the CLAIMANT knows about the levy 

or at least should’ve expected it coming when it dealt with the RESPONDENT but regardless of 

that the CLAIMANT still made the agreement without defining who pays for the bank levy and in 

addition to that if the CLAIMANT claims are true and/or the tribunal chooses to favor the 

CLAIMANT in this issue.  

 

87. CLAIMANT by contrast knew of the levy or at least ought to have known about it. Enquiries 

with other engine producers made by RESPONDENT after the initiation of this arbitration have 

revealed that the levy has been charged by the Central Bank already before at least on two 

occasions where payments had been made to CLAIMANT. In the first case, involving a payment of 

May 2010 by JetPropulse from Ruritania, CLAIMANT actually paid the levy and not the buyer 

JetPropulse. In general, the present situation is comparable to the much more frequent problem in 
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relation to the seller’s obligation to deliver goods that public law regulations at the buyer’s place 

potentially affecting the conformity of the goods. It is now largely accepted that unless the parties 

have agreed differently the public law regulations at the seller’s place of business are relevant for 

the conformity of delivery under Art.35 (2) CISG. The seller is not expected to know all public law 

regulations at the buyer’s place of business unless the buyer actually informs it about such 

regulations. The same consideration must be applied to the obligation to pay the price. Thus 

CLAIMANT was either under a duty to inform RESPONDENT about the extraordinary levy 

known to CLAIMANT or to bear the costs for it.  

 

88. In general, the present situation is comparable to the much more frequent problem in relation to 

the seller’s obligation to deliver goods that public law regulations at the buyer’s place potentially 

affecting the conformity of the goods. It is now largely accepted that unless the parties have agreed 

differently the public law regulations at the seller’s place of business are relevant for the conformity 

of delivery under Art.35 (2) CISG. The seller is not expected to know all public law regulations at 

the buyer’s place of business unless the buyer actually informs it about such regulations. The same 

consideration must be applied to the obligation to pay the price. Thus CLAIMANT was either under 

a duty to inform RESPONDENT about the extraordinary levy known to CLAIMANT or to bear the 

costs for it.  

 

b.   The CLAIMANT should Bear the Costs of Both Parties’ Performances: 

89. The CLAIMANT didn’t have a clear picture about the ML/2010C when it was first announced 

in the news in 2009 but settled for knowing the general provisions.  Later on after the conclusion 

of their deal with Jetpropulse the CLAIMANT found out that the levy was deducted from the 

payment and when that happened then the claimant decided to learn more about the levy also many 

other  deals were sealed with the CLAIMANT paying the levy or the bank deducting it from the 

funds wired to the CLAIMANT’s  bank account. The agreement which was drafted by the 

CLAIMANT didn’t include anything stating that the RESPONDENT must bear the bank levy 

considering it under bank charges and so the respondent does not bear any obligation with regard 

to the levy. Thus it will be a gross injustice to make the RESPONDENT pay for something that it 

was not aware of or agreed upon within the contract. Further the RESPONDENT paid the price in 
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full and wired it to the CLAIMANT’s bank and that bank followed their national rules by taking 

0.5% of the funds making this issue of payment the CLAIMANT’s issue. 

 

90. The claimant is to bear the 0.5% levy by the Central Bank of Equatoriana for the examination of 

its Financial Investigation Unit under Section 12 Regulation ML/2010C. This is due to the fact that 

the claimant has its place of business in Equatoriana and this is would be based on very specific 

public law regulation in their place of business and not as a part of the ordinary bank charges for 

payments No comparable rule exists in Mediterraneo or any other country known to 

RESPONDENT. The RESPONDENT was not aware of the levy. Had the respondent been aware of 

the levy it would either have taken the levy into account in the price calculations or would have 

insisted on the inclusion of an explicit provision into the contract that CLAIMANT should bear this 

extraordinary charge arising from circumstances which are much more associated with 

CLAIMANT than with RESPONDENT. 

 

Call of Relief 

The RESPONDENT respectfully requests the tribunal to: 

-   To dismiss the claims as belated. 

-   To reject all claims for payment raised by CLAIMANT.  

-   To order CLAIMANT to pay RESPONDENT’s costs incurred in this arbitration.    

    


