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Statement of Facts 

1. Wright Ltd (“CLAIMANT”) is a manufacturer of fan blades for jet engines, incorporated in 

Equatoriana. 

2. SantosD KG (“RESPONDENT”) is a specialized manufacturer of jet engines, incorporated 

in Mediterraneo. 

3. Until 2010 CLAIMANT and RESPONDENT (“Parties”) were both subsidiaries of 

Engineering International SA, a multinational based in Oceania. In June 2010 CLAIMANT 

was sold to CLAIMANT’s present parent company (Wright Holding PLC) and 

RESPONDENT was sold one month later to Speed Run, a Private Equity Fund. CLAIMANT, 

a Limited company, is an independent legal entity with its own management which also 

takes its own decisions. 

4. In January 2010 RESPONDENT received notice from Earhart SP that the company was 

planning a new signature line 100 executive jet and was looking for quotes for the 

engine for the jet, after some initial research it become clear to RESPONDENT that the 

requested specification could not be attained with any of its existing engines and the fan 

blades available on the market. Consequently, in spring 2010 RESPONDENT contacted 

CLAIMANT to discuss the joint development of a new fan blade on the basis of 

CLAIMANT`s newest model TRF 192. 

5. After months long negotiations, on 01 August 2010 the parties concluded the 

Development and Sales Agreement (DSA) for the purchase of the fan blades, obliging 

CLAIMANT to deliver 2000 fan blades by 14 January 2015 and requiring RESPONDENT to 

transfer the purchase amount for the fan blades after it receives the blades and the 

parties agreed to determine the purchase price on cost plus basis. 

6. In addition, the deal for the purchase of the fan blades was followed by the agreement 

for the delivery of the same number of the clamps which was required for connecting 

the fan blade to main shaft and the parties agreed on the fixed exchange rate of US$ 

1=2,01 EQD for the whole agreement. 

7. On 14 Jan 2015, CLAIMANT delivered the blades and the clamps with invoices for both 

goods attached and the purchase price for 2000 blades was in the amount of US$ 
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20,438,560 which was calculated based on the correct exchange rate of US$ 1=2,01 EQD 

as agreed in the Agreement. RESPONDENT paid the amounts in the invoices and 

informed CLAIMENT about the payments made. 

8. Unexpectedly, the same day after the payments were made, CLAIMANT asked for 

additional payment of US$ 2,285,240 based on the current exchange rate of US$ 1=2,01 

EQD claiming the fixed rate in the agreement to be only applicable for the clamps. 

9. On 02 February 2015 CLAIMANT informed RESPONDENT that it received the amount 

US$ US$ 20,336,367.20, in response RESPONDENT stated it had no knowledge why only 

US$ 20,336,367.20 was effected to CLAIMANT’s account instead of US$ 20,438,560. 

10. Afterwards, it came out that the amount of US$ 102,192.80 was deducted by the 

Central Bank of Equatoriana under regulation ML/2010b, a specific regulation in 

Equatoriana, in circumstances that no such fee exists in Medditeranneo as the amount 

exceeded US$ 2 million limit after it was investigated for money laundering. 

11. CLAIMANT wanted RESPONDENT to bear the bank levy but RESPONDENT rejected the 

request since the levy was not part of ordinary bank charges, but based on very specific 

regulation. Further, CLAIMANT failed to inform RESPONDENT about such fee. 

12. Subsequently, on 01 April 2016 RESPONDENT received an email from CLAIMANT but it 

did not answer to that since the contract was already performed as required by the 

contract and there was no dispute at all. 

13. Consequently, on 31 May 2016, which was the 60th day since its last email, CLAIMANT 

submitted a request for arbitration in CAM-CCBC but it did not fulfill the requirements 

which are required for commencing an arbitration proceedings under the CAM-CCBC 

Rules as a result it failed to practice its right of commencing arbitration proceedings 

within sixty days and the tribunal lost its jurisdiction to hear and decide the case. 

14. On 24 June 2016, RESPONDENT in its answer to the request for arbitration rejected the 

tribunal’s authority to hear the case, since the deadline for the commencement of 

arbitration proceedings had already expired and dismissed CLAIMANT’s claim for further 

payment as it has already paid the full purchase amount for the fan blades. 
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15. Shortly after the parties signed the terms of reference, RESPONDENT learnt that the 

financial situation of CLAIMANT was not good and it has history of not complying with 

the arbitration awards. 

16. Therefore, on 06 September 2016 RESPONDENT sought security for costs that it may 

incur in this arbitration for the fear that CLAIMANT may also not comply with the final 

award of this tribunal. 
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Summary of Argument 

17. RESPONDENT sought security for costs and all legal expenses that it may incur in this 

proceedings in order to protect its right of getting reimbursed with the costs of this 

arbitration if the case is decided in its favor in circumstances that CLAIMANT’s financial 

situation is weak and it had not complied with another award when it was ordered to 

pay one of its suppliers US$ 2,500,000 which fuels concerns that it may also not comply 

with the award this Tribunal [Issue 1]. 

18. Section 21 of the DSA provides that “each party has the right to initiate the arbitration 

proceedings within sixty days after the failure of negotiations”. CLAIMANT on 31 May 

2016 submitted its request for arbitration however it did not fulfil the requirements 

under CAM-CCBC Rules to initiate arbitration proceedings but instead it amended its 

request and fulfilled the requirements on 07 June 2016 which was after the 60 days 

deadline for commencement of arbitration had already expired [Issue 2]. 

19. RESPONDENT paid the full purchase amount as rightly stated in the invoices which was 

calculated applying the fixed exchange rate of US$ 1=2,01 EQD as the parties agreed to 

apply for the fan blades and the clamps so there was no further payment due. and the 

bank levy was deducted  by the central bank of Ebquatoriana after the amount was 

investigated for money laundering under ML/2010 which is a specific  regulation in 

Equatoriana with no such thing exists in Mediterraneo therefore Claimant should bear it 

since it is not part of the ordinary bank charges [Issue 3]. 
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Arguments 

ISSUE 1: THE ARBITRAL TRIBUNAL HAS THE POWER TO GRANT SECURITY FOR COSTS, 

AND IT SHOULD ORDER CLAIMANT TO PROVIDE SECURITY FOR RESPONDENT`S 

COSTS. 

20. According to Art. 8(1) of the CAM-CCBC Rules the Arbitral Tribunal can grant provisional 

measures (i). In accordance with Art. 17 of the UNCITRAL Model law the Arbitral 

Tribunal can order any sort of interim measure including security for costs (ii). 

RESPONDENT provided sufficient facts to justify its request for security for costs under 

international arbitration practice (iii). 

i. According to Art 8(1) of the CAM-CCBC Rules the Arbitral Tribunal can 

order a party to grant provisional measures. 

21. RESPONDENT sought security for its costs in this proceeding for the reason that 

CLAIMANT will not comply with the award of this tribunal, so supporting Respondent's 

rights, this tribunal has the power to order Claimant to provide security for cost.  

22. According to Art 8(1) of the CAM-CCBC Rules “unless the parties have otherwise agreed, 

the Arbitral Tribunal can grant provisional measures, both injunctive and anticipatory, 

that can, at the discretion of the Arbitral Tribunal, be subject to the provision of 

guarantees by the requesting party” *CAM-CCBC, Art. 8(1)]. 

23. The reference to subject-matter in the Art means that the target of the measures must 

be somehow relevant to the case [Born, 2009, pg. 1958]. 

24. RESPONDENT sought security for costs for the fear that CLAIMANT may not comply with 

the final award of this arbitration if the award is rendered against it. 

25. In January 2016 CLAIMANT was ordered by another tribunal acting under the CAM‐CCBC 

Rules to pay one of its suppliers US$ 2,500,000. CLAIMANT has neither challenged the 

award nor has it complied with it. Upon the request of this supplier pursuant to Art 11.2 

of the CAM‐CCBC Rules, the CAM‐CCBC has disclosed that fact to the Chambers of 

Commerce in Equatoriana and Mediterraneo on 1 September 2016 [Rec, pg. 46, para 2]. 

Subsequently, on a press conference of 2 September 2016, the Head of the Chamber of 

Commerce in Oceanside, Equatoriana confirmed that the Chamber had received on 1 
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September 2016 a notice from CAM-CCBC, one of the leading arbitration institutions in 

South America that the Equatoriana based fan producer Wright Ltd which is CLAIMANT in 

this case, had not complied with an arbitral award ordering it to pay US$ 2,500,000 to one 

of its suppliers. [Ex R6, pg. 47, para 1]. 

26. Therefore, the Tribunal should grant security for RESPONDENT’s costs so that CLAIMANT 

would comply with award of this Tribunal. 

ii. In accordance with Art 17 of the UNCITRAL Model law the Arbitral Tribunal can 

grant any sort of interim measure including security for costs. 

27. RESPONDENT requested security for costs from the Arbitral Tribunal for the reason that 

the financial situation of CLAIMANT is not stable. 

28. In accordance with Art 17 (1) of the UNCITRAL “Unless otherwise agreed by the parties, 

the arbitral tribunal may, at the request of a party, grant interim measures. 

29. An interim measure is any temporary measure, whether in the form of an award or in 

another form, by which, at any time prior to the issuance of the award by which the 

dispute is finally decided, the arbitral tribunal orders a party to: 

C)   Provide a means of preserving assets out of which a subsequent award may be 

satisfied [UNCITRAL, Art 17 (1)(2)(C)]. 

30. Many commentators especially Born agree that unless otherwise agreed by the parties, 

the tribunal has powers to order interim relief [Born, Supra note 3 at 768]. And the 

proposal in its second paragraph defines the term ‘interim measure of protection’ as a 

temporary measure granted by the tribunal prior to its award finally deciding the 

dispute. This paragraph further explains the term by providing an exhaustive list of 

measures that the tribunal may use. The list in the latest draft provision includes the 

various purposes for which interim measures may be granted rather than the types of 

measures available from the arbitrators [Ray Werbicki]. 

31. As mentioned by Born “if the parties have not explicitly excluded the availability of 

interim measures, the tribunal and courts have the powers to grant them [Gary Born, 

2009, pg. 1973 & 2039]. And also as pointed out by Moller that the tribunal can order 
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the party to take interim measures only if  after a party has requested the tribunal to act 

[Moller, 2007. UNCITRAL, pg. 91 - 100]. 

32. According to Model Law Art 17 (2)(C), arbitrators can order a party to provide means of 

preserving assets out of which a subsequently award may be satisfied. Security for costs 

can be put under this category in international arbitration [Gary Born, 2009, pg. 2001-

2002]. 

33. Consequently, “in the practice of arbitral tribunal, a key aspect is usually the financial 

situation of the party against which security for costs is requested. There must be 

sufficient evidence to assume that the current financial circumstances of the CLAIMANT 

are such that it will not be able to pay the RESPONDENT`s costs at the end of the 

proceedings [Waincymer]. 

34. In accordance with ICDR and ICCA practices, the tribunals have always considered 

financial situation as an important factor.  

35. Furthermore, when CLAIMANT was developing the TRF 305, it has used liquidity 

provided by its parent company (wright holding PLC) loan of US$ 3,000,000 granted to 

CLAIMANT in December 2015 to provide the necessary liquidity for the production of 

the TRF‐305 fan [P.O.2, pg. 59, para29]. Consequently, these efforts were not known to 

RESPONDENT which otherwise would have requested the interim order for security for 

costs already in its Answer to the Request for Arbitration [Rec, pg. 46, para 4]. 

36. Accordingly, due to Claimant’s financial situation, lack of liquid and instability the 

tribunal must order Claimant to provide security for Respondent’s costs.  

iii. RESPONDENT provided sufficient facts to justify its request for security for costs 

under international arbitration practice. 

37. RESPONDENT submitted sufficient facts and evidence to justify its request for security 

for costs. 

38. In accordance with Art 47 of ICSID “Except as the parties otherwise agree, the Tribunal 

may, if it considers that the circumstances so require, recommend any provisional 

measures which should be taken to preserve the respective rights of either party” 

[ICSID, Art 47]. 
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39. An ICSID tribunal noted that one of the reasons why the general clause on interim 

measures contained in Art 47 ICSID Convention should cover security for costs is that, 

when the ICSID Convention was drafted in 1965, ‘issues such as third party funding and 

thus the shifting of the financial risk away from the claiming party were not as frequent, 

if at all, as they are today’ *RSM Production Corporation v. Saint Lucia. ICSID Case No. 

ARB/12/10, Decision]. 

40. According to the case law similar to the case at hand, between RSM Production 

Corporation (“CLAIMANT”) v. Saint Lucia (“RESPONDENT”).  

41. After the dispute arose between the parties, CLAIMANT requested for arbitration. The 

request for security for costs was for following reasons, in summary, that the proven 

history where claimant did not comply with cost orders and awards due to its inability or 

unwillingness, the fact that it admittedly does not have sufficient financial resources 

itself and the (also admitted) fact that it is funded by an unknown third party which, as 

the Arbitral Tribunal sees reasons to believe, might not warrant compliance with a 

possible costs award rendered in favor of RESPONDENT. 

42. Based on the above analysis, the Arbitral Tribunal ruled as follow: 

CLAIMANT is ordered to post security for costs in the form of an irrevocable bank guarantee 

[RSM Production Corporation & Saint Lucia]. 

43. As mentioned above, it is likely that CLAIMANT will not perform this award on costs in 

favor of RESOPNDENT. As reported by Carioca business news, In January 2016 

CLAIMANT was ordered to pay to one of its suppliers US$ 2,500,000. CLAIMANT has not 

complied with it [Ex R6, pg. 47]. In this regard, the CLAIMANT`s non-compliment with 

the CAM-CCBC award, fuels concerns about the financial situation of wright Ltd [Ex R6, 

pg. 47]. 

44. Moreover, in 2010, while CLAIMANT and RESPONDENT were in negotiations CLAIMANT 

created the impression that it was about to be awarded with 100 million US$ in case 

against Xanadu government, but later it came out that it was only awarded with 12 

million US$ [Ex R 6, pg. 47]. RESPONDENT received information from trustee sources 

that CLAIMANT unsuccessfully tried to get third party funding for this arbitration [Ex R6,  
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pg. 47].  

45. Correspondingly, considering the aforementioned case and the similarities with the case 

at hand, this tribunal should order Claimant to provide security for costs.  

46. Due to the fact that certain factors have been taken in to consideration for granting  

security for costs under international Arbitration Practices CDR & ICCA.  1: The financial 

situation of claimant 2: conduct of the parties 3: fundamental change of Circumstances.  

1: The financial situation of claimant is the most obvious and often applied criterion by the 

tribunal to determine whether to order security for costs, the tribunal can grant such an 

order when there is a clear risk that the defeated claimant will not comply the award.  

47. Due to the fact that the financial situation of Claimant has been worsened since the 

parties entered into contract and have not complied with awards of different tribunals. 

48. In January 2016 CLAIMANT was ordered to pay to one of its suppliers US$ 2,500,000. 

CLAIMANT has not complied with it [Ex R6, pg. 47]. In this regard, the CLAIMANT`s non-

compliment with the CAM-CCBC award, fuels concerns about the financial situation of 

wright Ltd [Ex R6, pg. 47].  

2: Conduct of the parties is another criterion that is being considered in international 

arbitration practices. In this case Claimant has not complied with the awards of 

previous arbitrations in order to pay the arbitration expenses, therefore this 

tribunal, considering the misconducts of Claimant shall require Claimant to provide 

security for costs. [Ex R6, Pg.47]. 

49. Consequently, RESPONDENT requested for security for costs after the Terms of 

Reference was signed because it had no knowledge about the financial details of 

CLAIMANT when drafting the Terms of Reference [P.O.2, pg. 58, para 27], otherwise 

would have requested the interim order for security for costs already in its answer to 

the request for arbitration [Rec, pg. 46, para 4]. 

50. Furthermore, Carioca Business News has been informed by persons close to Wright that 

there was another arbitration initiated against a foreign customer for which Wright had 

approached several third party funders. Apparently, none of them had taken up the 



21 
 

arbitration. Questions by Carioca Business News of why that was the case to the funders 

and Wright remained unanswered [Ex R6, pg. 47, para 3]. 

51. All and all, RESPONDENT submitted enough facts and evidence to justify its request for 

security for its costs in this proceeding. 

52. RESPONDENT sought security for costs after it learnt that CLAIMANT was not in good 

financial situation and it has tried to get outside funding for this arbitration and had not 

comply with another award which was rendered against it for the fear and it may also not 

comply with the final award of this arbitration if rendered in favor of RESPONDENT. 

53. Accordingly, considering the relevant facts, and awards of different tribunals this tribunal 

has the power and should order Claimant to provide security for costs. 

 

ISSUE 2:  CLAIMANT’s CLAIMS ARE NOT ADMISSIBLE AS INITIATION OF ARBITRATION 

BY CLAIMANT WAS BELATED. 

54. CLAIMANT failed to initiate the arbitration proceedings within the sixty days that the 

parties agreed upon (i), CLAIMANT did not fulfill the requirements under article 4.1 and 

4.2 of the CAM-CCBC to initiate the Arbitration proceedings (ii), In accordance with Art. 

12.5 of the CAM-CCBC Rules CLAIMANT should have paid the registration fee in full 

based on Table of Expenses (iii). 

ii. CLAIMANT failed to initiate arbitration proceedings within sixty days after the 

failure of the negotiations which was under the DSA. 

55. In Development and Sales Agreement both parties agreed that when dispute arises 

between the parties, each party has the right to initiate arbitration proceeding within 

sixty days after failure of negotiation. 

56. According to section 21 of the DSA “all disputes arising out of or in connection with this 

Agreement shall be settled amicably and in good faith between the parties. If no 

agreement can be reached each party has the right to initiate arbitration proceedings 

within sixty days after the failure of negotiation to have the dispute decided by an 

arbitrator [Sec 21, pg. 11, REC]. 

57. According to the case law similar to the case at hand between Wholecrop Marketing Ltd 

v Wolds Produce Ltd incorporated in England. The High Court refused to hear or to 



22 
 

admit Wholecrops claims since the contractual time limit for commencing arbitration 

proceedings had already expired [Wholecrop Marketing Ltd v. Wolds Produce Ltd, 

England, 2013]. 

58. As declared by CLAIMANT that the failure of negotiation was on 1 April 2016. “It is 

presently not possible to find an amicable solution”*Rec, Ex R3, pg. 29+. So the 

proceeding had to be initiated on 31 May 2016, but The request for arbitration was 

amended on 07 June 2016 [Rec, pg. 32, para 1].  

59. Moreover, the notice for initiation of arbitration was received by RESPONDENT on 08 

June 2016. “The secretariat invites you to describe in brief the nature and circumstances 

of the dispute giving rise to the claims, the basis upon which the claims are made and 

their respective amount” *Rec, pg. 32, para 2+. 

60. To calculate the days in calendar the failure of negotiation was on 1 April 2016 and the 

receipt for initiation of arbitration was received by RESPONDENT on 08 June 2016, it 

means that CLAIMANT initiated arbitration proceedings (68 days) after the failure of 

negotiations. 

61.  Therefore, CLAIMANT did not initiate the arbitration proceedings within time period 

which both parties agreed upon in section 21 of the development and Sales Agreement 

so it was out of time. 

i. CLAIMANT did not fulfill the requirements under article 4.1 of the CAM-CCBC Rules 

to initiate the Arbitration proceedings. 

62. Claimant should have fulfilled the requirements of arbitration until 31 may 2016 in order 

to arbitrate the claims. According to Art 4.1 (b) of the CAM-CCBC Rules “The party 

desiring to commence an arbitration will notify the CAM/CCBC, through its President, in 

person or by registered mail, providing sufficient copies for all the parties, arbitrators 

and the Secretariat of the CAM/CCBC to receive a copy, enclosing: (b) A power of 

attorney for any lawyers providing for adequate representation” *Art. 4.1(b), CAM-CCBC 

Rules]. 
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63. As mentioned by Arnold Wald and Eduardo Ono Terishma that the “Notification for 

commencement of arbitration must contain all the information and documents listed in 

Article 4.1 of CAM-CCBC Rules” *Wald and Terishma+. 

64. Since CLAIMANT submitted its request to CAM-CCBC for initiation of arbitration on 31 

may 2016, it failed to comply with CAM-CCBC Rules  as the Secretariat of CAM-CCBC 

upon analyzing the content of the request for arbitration in order to certify the 

fulfilment of the requirements set forth in Articles 4.1 and 4.2 of the Rules, verified that: 

the power of Attorney presented referred to Wright Holding PLC instead of Wright Ltd 

and the registration fee was in the amount of R$ 400.00, rather than R$ 4000.00 as 

provided for in CAM CCBC table of expenses.[Rec, pg. 19, para 2]. Therefore it was 

ordered to amend its request for initiation of arbitration in order to fulfill the 

requirements. 

65. CLAIMANT’s attorney should have submitted its power of Attorney representing Wright 

Ltd but instead the power of attorney which was attached with the request for 

arbitration was referring to CLAIMANTs parent company Wright Holding Plc. In this 

regard, CLAIMANT had only involved Wright Holding PLC after the levy was deducted 

and before that it had no direct involvement in the parties’ negotiations *Rec, pg. 57, 

para 22]. 

66. Given the fact that” CLAIMANT, a Limited company, is an independent entity with its 

own management which also takes its own decisions” *Rec, pg. 54, para 2+. Therefore, 

the power of attorney which was referring to CLAIMANT’s parent company attached 

with the request was invalid. 

67. As a result, CLAIMANT did not meet the requirement under Article 4.1 of the CAM-CCBC 

Rules to initiate arbitration proceedings on 31 May 2016. 

ii. Claimant has not fulfilled the requirements under article 4.2 of CAM-CCBC in order 

to initiate arbitration proceedings. 

68. Claimant should have fulfilled the requirements under Article 4.2 of CAM-CCBC in order 

to initiate arbitration proceedings.  According to article 4.2 of CAM-CCBC RULES.  
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69. The party will attach proof of payment of the Registration Fee together with the notice, 

in accordance with article 12.5 of the Rules. 

iii. In accordance with Art. 12.5 of the CAM-CCBC Rules CLAIMANT should have paid 

the registration fee in full based on the Table of Expenses. 

70. The payment of registration fee of CAM-CCBC arbitration was not in full in accordance 

with Table of Expenses. 

71. When a party desiring to commence arbitration proceeding should pay registration fee 

in full, Article 4.2 of the CAM-CCBC Rules states that” the party will attach proof of 

payment of the registration fee together with the notice, in accordance with article 12.5 

of the Rules” *Art. 4.2, CAM-CCBC Rules]. 

72. As stated by Ana Gerdau Borja and Rafael Villar Gagliardi that” this article of CAM-CCBC 

Rules dictates that the CLAIMANT must attach proof of payment of the registration fee 

to the notice that is to be sent to the President of the CAM-CCBC” *Borja and Gagliardi+. 

73. According to Art 12.5 of the CAM-CCBC Rules “At the time of presentation of the notice 

for commencement of arbitration, the CLAIMANT must pay to the CAM-CCBC the 

registration fee, in the amount stated in the Table of Expenses, which cannot be set off 

or reimbursed” *Art. 12.5, CAM-CCBC Rules]. 

74. As mentioned by Luciano Benetti Timm “The CLAIMANT shall present the payment 

receipt of the registration fee, which cannot be reimbursed or compensated, 

accompanied by the request for arbitration” *Timm+. 

75. The payment of the registration fee by CLAIMANT on 31 may 2016 was not in full and 

the secretariat of the CAM-CCBC upon analyzing the content of the request verified that 

“the registration fee was paid in the amount of R$ 400.00 (four hundred Brazilian Reais), 

rather than R$ 4,000.00 (four thousand Brazilian Reais) as provided for in the CAM-CCBC 

Table of Expenses [Rec, pg. 19, para 2(ii)]. 

76. On 31 May 2016 CLAIMANT neither paid the registration fee of CAM-CCBC arbitration in 

full nor submitted the right power of attorney. Therefore, President of CAM-CCBC 

ordered CLAIMANT to amend its request for arbitration [Rec, pg. 19, para 3]. 

Consequently, the commencement of arbitration was on 07 June 2016 not 31 May 2016. 
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77. As a conclusion payment of registration fee by CLAIMANT was not in accordance with 

CAM-CCBC’ Table of Expenses. 

Overall conclusion 

CLAIMANT did not fulfill the requirements set out in CAM-CCBC Rules in order to initiate 

arbitration proceedings within sixty days but instead it fulfilled the requirements on 07 June 

2016 which was out of time, therefore the tribunal lacks the power to hear this matter and to 

arbitrate the claims. 

 

ISSUE 3: CLAIMANT IS NOT ENTITLED TO THE ADDITIONAL AMOUNT OF 

US$ 2,285,240 FROM RESPONDENT IN THE CURRENT EXCHANGE RATE AND 

THE BANK LEVY IN THE AMOUNT OF US$ 102,192.80 DEDUCTED BY THE 

CENTRAL BANK OF EQUATORIANA. 

78. The claims raised by CLAIMANT are neither admissible nor justified. Because 

RESPONDENT has fulfilled all its payment obligations under the contract. As it’s 

mentioned in [Rec, Exh. C3, pg.12], Respondent fulfilled its obligation on the basis of the 

invoices, which has received from Claimant for both fan blades and clamps. 

79. So CLAIMANT should not claim for additional payment against RESPONDENT under the 

contract, as Respondent has fully performed its payment obligations. 

80.  RESPONDENT is not obliged to pay CLAIMANT the additional amount of US$ 2,285,240 

for the fan blades, based on Arts. 8, 9 & 80 of the CISG (A). CLAIMANT is not entitled to 

the amount of US$ 102,192.80 for the levy deducted by the Central bank. (B).  

  

A. RESPONDENT is not obliged to pay CLAIMANT the additional amount of US$ 

2,285,240 for the fan blades, based on Arts. 8, 9, 35(2) of the CISG. 

81. Based on Art. 8(1) of the CISG, the parties’ intent was to apply the fixed exchange rate 

not only for the clamps but also for the fan blades (i). Any reasonable person would 

understand that the fixed exchange clause in the Addendum covers not only the 

addendum but the whole agreement, based on Art 8(2) of the CISG (ii). According to Art. 

8(3) of the CISG, the parties’ intention is demonstrated by their negotiations conducts 

and usages which was to apply the fix exchange rate also for the fan blades (iii). 
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Pursuant to Art. 9(1) of the CISG, the parties are bound by any usage and by any 

practices which they have established between themselves which in this case is to apply 

the fixed exchange rate for the fan blades (iv). In accordance with Art 80 of the CISG 

CLAIMANT is not entitled to any additional payment from RESPONDENT as it has already 

paid the amount in the invoices (v). 

i. Based on Art. 8(1) of the CISG, the parties’ intent was to apply the fixed exchange 

rate not only for the clamps but also for the fan blades. 

82. The parties’ intention was to apply the fixed exchange rate for both, the fan blades and 

the clamps. 

83. According to Art. 8(1) of the CISG “for the purpose of this convention statements made 

by and other conduct of a party are to be interpreted according to his intent where the 

other party knew or could not have been unaware what the intent was”. 

84. According to Article 8(1) the decisive factor in this respect is the actual intent of the 

party making such statement, provided that the other party knew or could not have 

been unaware of that intent [Michael Joachim Bonell]. 

85. In Magnesium case, the arbitral tribunal ruled that “application of article 8 (1) requires 

either that the parties have a close relationship and know each other well, or that the 

import of the statements or conduct was clear and easily understood by the other 

party”*Magnesium case, ICC Arbitration Case No. 8324, 1995+. 

86. In Textile case, the German court held that “the intent that a party secretly had is 

irrelevant”. 

87. For CLAIMANT It was not hard  to determine RESPONDENT’s intent as both parties were 

subsidiaries of the same company [Engineering International] and they have previously  

cooperated in two  projects using the similar structure as in this contract for the 

calculation of the purchase price[P.O.2, Pg. 54, Para. 5]. 

88. In the meeting of 2009, which was also attended by the CEO of the CLAIMANT one of 

the points discussed was how to de-risk RESPONDENT to make it more attractive for the 

potential buyers and it was urged that the currency risks in its contract should be 

reduced by either agreeing on fixed exchange rate or by other strategy therefore 
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CLAIMANT knew or could not have been unaware what RESPONDENT had intended [Ex. 

R 1, Pg. 27]. 

89. CLAIMANT considered the risk to be minor that the contract would result in a loss due 

to actual costs of more than US$ 13,125. Given the recent experience with the TRF 192. 

90. CLAIMANT estimated that the production costs per blade would be around EQD 20,000 

(Equatorianian Dinar). On the basis of the then prevailing exchange rate the costs in US$ 

would have been around US$ 10,000. The exchange rate had largely stayed the same for 

the last three years fluctuating between US$ 1 = EQD 2.00 and US$ 1 = EQD 2.02 [Rec, 

pg. 4, para 7]. 

91. Not only that but also During the negotiations prior to the conclusion of the DSA, 

RESPONDENT was insisting to be paid in US$ in order to minimize the risk of exchange 

rate, therefore the parties agreed on the payment to be in US$[Ex. C 1, Pg. 8] 

92. Furthermore, RSEPONDENT’s intention could be determined based on the fact that it 

keeps its account and establishes its balance sheet both in US$ which is what the other 

companies in the aircraft usually do[P.O.2, Pg. 58, Para. 28]. 

93. As for as CLAIMANT’s intention is concerned, the invoices of 14 Jan 2015 leaves no room 

for any doubt regarding CLAIMANT’s intention since the invoices that CLAIMANT has 

sent contained the final purchase price for the fan blades which was correctly calculated 

using the fixed exchange rate of US$ 1=2, 01 as parties agreed to apply for the whole 

agreement [Ex.C3, Pg. 12]. 

94. However if CLAIMANT had intended otherwise when the Addendum was drafted, it 

should have let RESPONDENT know that the fixed exchange was only for the clamps 

while responding to RESPONDENT’s email of 22 Oct, but it instead agreed on fixed 

exchange rate to apply for the whole agreement[Ex. C4, Pg.30] 

95. Therefore, the parties’ intent was to apply the fixed exchange rate for the Whole 

contract. 

ii. Any reasonable person would understand that the fixed exchange clause in the 

Addendum covers not only the Addendum but the whole agreement, based on 

article 8(2) of the CISG. 
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96. Any reasonable person would understand that the fixed exchange rate the parties 

agreed in the Addendum also applies for the fan blades. 

97. Art. 8|(2) of the CISG states that “If the preceding paragraph is not applicable, 

statements made by and other conduct of a party are to be interpreted according to the 

understanding that a reasonable person of the same kind as the other party would have 

had in the same circumstances” 

98. Art. 8(2) can lead to a very objective interpretation close to the plain meaning rule, or to 

an almost subjective interpretation, which only excludes secret mental reservations 

[Felix Lautenschlager]. 

99. If contact terms are deemed to be unambiguous, the plain meaning Rule would prevent 

presentation of the other proof of the parties’ intent *CISG, Adv.Cou.Opi No. 3.2+. 

100. In fabrics case, the court inferred a buyer’s intention to be bound to a contract, 

as well as the quantity of goods that the buyer intended to acquire under the contract, 

by interpreting the buyer’s statements and conduct according to the understanding that 

a reasonable person of the same kind as the seller would have had in the same 

circumstances [Fabrics case, Switzerland, 1997]. 

101. During the negotiations on the terms of the DSA, RESPONDENT was insisting to 

set a maximum price for the fan blades in order it to be enable to give a binding  offer to 

Earhart in order to make sure that it would generate some profit[Ex. C1, Pg. 8]. 

102. The purchase of the blades and clamps was part of the same deal as it is obvious 

that clamps were delivered for the purpose of connecting the fan blade with the main 

shaft. 

103. Furthermore, the deal for the purchase of the clamps was reached shortly after 

the DSA was concluded [Ex. C2, Pg. 11]. 

104. Also, it would be reasonable for any person with the understanding of the 

contract that RESPONDENT would have never agreed to bear the risk of fluctuating 

exchange rate in the contract which was worth more than US$ 20 million by agreeing on 

a fixed exchange rate [Rec, Exh. C3, Pg. 12]. 
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105. Also, it will reasonable for any third person in same circumstances to understand 

that RESPONDENT would have never accepted the risk of exchange rate for the contract 

which was going to be performed almost 5 years after concluding the contract since the 

exchange rate is always subjected to change with every passing hour and that poses a 

greater risk for RESPONDENT which always tried to bring the currency exchange rate 

into minimum [Rec, Exh. C2, Pg10&11].    . 

106. The wordings of the Addendum is that plain and simple that any reasonable 

would understand that the Addendum was added for the modification of the DSA and 

would not require further proof of what the parties intended [Rec, Exh. C2, Pg.11], 

However the parties agreed to the fixed exchange rate not only the clamps but also for 

the fan blades. [Rec, Exh R4, pg. 30]. 

107. Furthermore, the price clause which we had used already for our two previous 

co‐operations (TRF 163‐I; TRF 150‐II) did not include an express statement as to the 

applicable exchange rates.  After the sale of both Parties to different owners the 

exchange rate could, however, become a major issue as the present disputes shows. 

108. Therefore, I insisted on the last sentence of the addendum which in my view 

could not be clearer. For me it was clear that the exchange rate would apply also to the 

fan blades. I cannot say whether CLAIMANT’s negotiators had the same view. If not, 

they should have said so and not let us believe that the exchange rate applied to the 

complete contract [Rec, Exh R5, pg. 31].  

109. In principle, It reflects the practice between the parties during their two previous 

co‐operations for the TRF 163‐I and the TRF 150‐II. In calculating the price for the fan 

blades developed under these two contracts the Parties always applied the exchange 

rate at the time the contract was concluded. [pg. 31, Res Exh R 5]. 

110. Furthermore, the terms of the Addendum was drafted in that simple and plain 

language that the parties did not hesitate to conduct further negotiations and led to 

agreement on fixed exchange rate after exchanging just only 2 emails [P.O.2, Pg. 59, 

Para. 17]. 
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111. Any reasonable person would understand that the fix exchange rate clause in the 

Addendum also applies for the fan blades as it’s mentioned in the Addendum that the 

fixed exchange rate for the agreement is fixed on US$ 1=2, 01 EQD, instead of naming 

the clamps or the Addendum [Ex. R2, pg. 28]. 

112. Furthermore CLAIMANT’s production cost amount to EQD 19,586. Converted 

according to the fixed exchange rate governing the whole Agreement, which is specified 

‐ or agreed between the Parties ‐ in the Addendum to the Agreement and adding the 

agreed upon profit that amount to costs of US$ 9,744.28 per blade. The fixed rate 

explicitly stipulated in the Addendum was to be applied for the whole DSA Agreement 

and not only the Addendum as alleged by CLAIMANT [Rec, Exh R4&R5] [Rec, pg. 25, para 

17].  

113.  As a comparable model had already been used in their two earlier co‐operations 

the Parties merely copied the price mechanism of the earlier contracts replacing the 

older prices and profit margins with the ones agreed under the contract. At the time of 

their previous cooperation’s, there had been no need for the parties to regulate 

explicitly the exchange rate as they belonged to the same group of companies. In the 

end, however, both times the exchange rate at the time of contracting had been used 

for the conversion of the cost elements, and its clearly mentioned in (pg. 54 , procedure 

number 2 , para 5 ). 

114.   So it was clear for RESPONDENT that this should be the basis for the present 

cooperation as well. Also in a meeting in November 2009 at the premises of Engineering 

International, which had also been attended by CLAIMANT’S CEO, it had been discussed 

that Santos DKG should be “de‐risked” to make it more attractive to potential buyers 

(Respondent’s Exhibit R 1). 

115.  In this context the reduction of currency risk in existing contracts via the 

agreement of fix exchange rates had been explicitly mentioned. At the time there had 

been no ongoing contractual relation between the Parties, but it was obvious for 

RESPONDENT that the same should apply for newly concluded contracts. The mere fact 
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that Engineering International had decided in February 2010 to also sell CLAIMANT does 

not change anything in this regard. 

116. Therefore, RESPONDENT insisted on the last sentence of the addendum. And it 

was clear that the exchange rate would apply not only for clamps but also for the fan 

blades. It reflects the practice between the parties during their two previous co‐

operations for the TRF 163‐I and the TRF 150‐II. In calculating the price for the fan 

blades developed under these two contracts the Parties always applied the exchange 

rate at the time the contract was concluded , as mentioned in ( pg. 31 , Respondents 

exhibit  R5 ) . 

117. Therefore, any reasonable person would understand the fixed exchange rate in 

the Addendum also applies for the fan blades. 

iii. According to Art. 8(3) of the CISG, the parties’ intention is demonstrated by their 

negotiations conducts and usages which was to apply the fix exchange rate also for the fan 

blades, not only the clamps. 

118. The fixed exchange rate that the parties agreed upon in the Addendum was also 

for the fan blades as it is obvious from their negotiations, conducts and usages. 

119. Art. 8(3) of the CISG mentions that” In determining the intent of a party or the 

understanding a reasonable person would have had, due consideration is to be given to 

all relevant circumstances of the case including the negotiations, any practices which 

the parties have established between themselves, usages and any subsequent conduct 

of the parties”. 

120. Without straining the clear meaning of words, Article 8 would seem to govern 

the interpretation of an agreement containing 'statements' drafted ('made') by one 

party and then signed by the other[Joseph Lookofsky]. 

121. In their previous projects the parties had a similar structure as in this agreement 

for determining the purchase price of the blades and that excluded the usage of the 

fixed exchange [P.O.2, Pg. 53, Para . 5].  
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122. The parties intention could be determined from their emails of  22nd and 24th Oct 

where they ultimately agreed on the fixed exchange of US$ 1=1,79 EQD to apply for the 

whole agreement [Ex. R2, Pg.28]&[Ex. R4, Pg. 30]. 

123. During the negotiations on the terms of the DSA, RESPONDENT was insisting to 

set a maximum price for the fan blades in order it to be enable to give a binding  offer to 

Earhart.[Ex. C1, Pg. 8]. 

124. Meanwhile the fact that neither party purchase any currency hedges  further 

indicates that the currency exchange risk was removed after the parties agreed on fixed 

exchange rate for the contract[P.O.2, Pg. 57, Para. 20]. 

125. As a result, the intention demonstrated by the parties with their usages, 

conducts and negotiations is that the fixed exchange rate also applies for the fan blades. 

Iv. Pursuant to Art. 9(1) of the CISG, the parties are bound by any usage and by any 

practices which they have established between themselves which in this case is to apply 

the current exchange rate for the fan blades. 

126. The parties used to deal in fixed exchange rate in their previous cooperation and 

are bound to that usage in this case also. 

127. Article 9(1) of the CISG states that” (1) the parties are bound by any usage to 

which they have agreed and by any practices which they have established between 

themselves”. 

128. Art. 9(1)) provided that the parties "shall be bound by any usage they have 

expressly or impliedly made applicable to their contract [John O. Honnold]. 

129. “If parties do not want to be bound by the practices established themselves, 

they need to expressly exclude them, Art.  9(1)-unlike Art. 9(2)- does not require that a 

usage be internationally accepted in order  to be binding; thus the parties are bound by 

local usages to which they have agreed as much as international 

usage”*Pharmaceuticals Tech. Corp. v. Barr Labs. Inc.]. 

130. There is no fix usage as for cost-plus contracts the parries normally explicitly 

agree on the exchange rate or the relevant date for the exchange rate [P.O.2, Pg. 56, 

and Para. 13]. 
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131. And the parties did not explicitly or impliedly exclude that usage to express that 

they are not bound to that usage anymore. 

132. As a result, the parties are bound to the usage and practice which the parties 

established between themselves which in this case is to apply the fixed exchange rate 

for the fan blades. 

iv. In accordance with Art. 80 of the CISG, CLAIMANT is not entitled to any additional 

payment from RESPONDENT as it has already paid the amount in the invoices. 

133. Claimant is not entitled to any further amount after RESPONDENT effected the 

full purchase price into CLAIMANT’s account as per invoices. 

134. Based on Art. 80 of the CISG”A party may not rely on a failure of the other party 

to perform, to the extent that such failure was caused by the first party's act or 

omission”. 

135. Art 80 of the CISG strips a party of its right to relay on the other side’ failure to 

perform to the extent that the second party’s failure was caused by an act or omission 

of the first party [Digest on CISG, Article 80]. 

“Article 80 releases a party from his obligations where the other party has impaired his 

performance” *Peter Schlechtriem]. 

136. “Article 80 requires that a party's failure to perform be "caused by" the other 

side's act or omission” *UNCITRAL digest of case law on CISG, Pg. 401. Para. 4]. 

137. In Surface protective film case the court dismissed one party’s claim to be 

reimbursed with the additional   payment on the basis that the failure was caused by 

the same party, citing Art. 80 of the CISG [Surface protective film case, Germany, 1998].  

138. Claimant did not disclose its alleged intention while responding as to whether it 

wanted to apply the fixed exchange rate only for the clamps or the whole agreement 

which resulted to RESPONNDENT’s understanding of the fixed exchange rate which was 

agreed in the Addendum to apply for the fan blades and the clamps, while responding 

to RESPONDENT’s email of 22 Jan 2010 *Ex. R4, Pg.30+. 

139. As raised by CLAIMANT, Art. 53 of the CISG requires the buyer’s  performance 

that are taking the  delivery and paying the purchase price which  RESPONDENT 
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performed with taking the delivery of the fan blades and the clamps on 14 Jan 2015 and 

paying the purchase amount in the invoices[Ex. C3, Pg. 12]. 

140. Respondent paid the amount for the fan blades based on CLAIAMNT’s invoice of 

14 Jan 2015 which was in the amount of US$ 20,438,560 using the fixed exchange rate 

of US$=1,79[Ex. C3, Pg. 12]. 

141. Contrary to the CLAIMANT’s allegation, RESPONDENT did not try to take 

advantage of an obvious mistake in the invoice but it made the payment as required by 

the DSA [Ex. C3, Pg. 12]. 

142. The price for the 2000 blades was in the amount of US$ 20,438,560 after being 

calculated using the fixed exchange rate of US$ 1=2.01 EQD[Ex. C3, Pg. 12] which was 

governing the whole agreement and not only the Addendum. Also, on 01 August 2010 

the day in which the DSA was concluded, the exchange rate was US$ 1=2.01 EQD[P.O.2, 

Pg. 56, Para. 12 

143. Furthermore, CLIAMANT agreed to RESPONDENT’s proposal to apply the fixed 

exchange rate for the whole agreement both fan blades and clamps. [Ex. R4, Pg. 30]. 

144. As a conclusion, RESPONDENT is not entitled to any further payment after 

CLAIMANT transferred the full amount stated in the invoices. 

 

B. CLAIMANT is not entitled to the amount of US$ 102,192.80 for the levy 

deducted by the Central bank. 

145. On 15 January 2015, RESPONDENT affected the payment according the invoices, 

received by Claimant [Exh.C3, Pg.12], and on 9 Feb 2015, the Central Bank of Equatoriana 

deducted 0.5% of the levy from the transfer of full purchase price [Exh.C8, Pg.17].  

146. In the DSA, the parties agreed that the bank charges are to be borne by the buyer, but the 

Equatoriana Central Bank shows that it was not aware of the levy, since the levy differs from 

what the parties had agreed upon.  

147. Therefore, CLAIMANT is not entitled to the levy deducted by the central bank, because 

based on Art. 6.1.8 Of UNCITRAL Model Law, RESPONDENT is not liable for the bank levy 

after it effected the payment to CLAIMANT’s account [i], RESPONDENT is not obliged to pay 

the ley under art 54 and 62 of CISG [ii]. 
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i. Based on Art. 6.1.8 Of UNIDORIT Principles RESPONDENT is not liable for the 

bank levy after it effected the payment to CLAIMANT’s account. 

148. RESPONDENT’s obligation concerning the payment is discharged after it 

transferred the full amount for the fan blades based on Art. 6.1.8 of UNIDROIT 

Principles. RESPONDENT was discharged of its obligation after it effected the payment. 

149. Art. 6.1.8 of the CISG states that “In case of payment by a transfer the obligation of the 

obligor is discharged when the transfer to the obliges financial institution becomes effective”.  

150. Section 4 of the DSA mentions that the purchase amount for the fan blades 

should be transferred to the CLAIMANT’s account after the delivery of the goods take 

place [Rec. Exh C2, Pg. 9]. 

151.  The parties did not intend to apply a fixed exchange rate to the price for the fan 

blades: 

152. The intent of a party in a commercial transaction could be understood from the 

parties which stated in the CISG, the parties have agreed upon the CISG to govern their 

contract [Exh.C2, section 20, p.10]. According to Article 8(1) CISG, Claimants conducts 

and statement should be interpreted according to its intent, and Claimant did intend to 

apply the exchange rate in the addendum to the price for the fan blades. In a similar 

case the appeal court of Spain decided to take into account one party’s intent based on 

Article 8 of the CISG that the contract price was based on the bales of rubber roles 

rather than . 

153.  According to Article 8(2) CISG and UNIDROIT Principle 4.1, a reasonable person 

would interpret the fixed exchange rate clause in the addendum be applied to the price 

for the fan blades. Based on the facts and actions of both parties it can be clearly seen 

that both parties had  intention of applying the fixed exchange rate in the addendum 

not only to the price for the clamps but also for the blades as well. and Both parties had 

contracted and agreed upon to the whole contract .  

154. According to Article 8(3) CISG, the parties’ intent is demonstrated by their 

negotiations, practices, usages, and subsequent conduct. If we look at the parties’ 

previous negotiations and practices, one can easily understand what the actions of the 
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parties meant. The negotiations of the parties were for whole contract. Therefore, they 

never intended to apply the fixed exchange rate agreed in the addendum only for the 

clamps.  

155. Notwithstanding RESPONDENT successfully effected the amount of US$ 

20,438,560 for the fan blades to CLAIMAN’s account at the Equatorianian Central Bank 

on 15 January 2015[Ex.C8, Pg. 17]. However the levy was deducted after RESPONDENT 

had already effected the payment and informed CLAIMANT regarding the transfer of the 

amount [Ex. C3, Pg. 12]. 

156. As it’s mentioned that, the bank levy is based on a very specific regulation that 

makes Equatoriana one of the six countries worldwide where private parties had to pay 

a fee for such type of investigations [P.O.2, Pg. 55, Para. 7]. 

157. ML/2010C entered into force on 1 January 2010 as part of a package by which 

the Equatorianian government tried to improve the bad reputation of Equatoriana as a 

safe haven for money of dubious origin while no such thing exists in Mediterraneo 

where RESPONDENT has its place of business [P.O.2, Pg. 55, Pa ra. 7]. 

158. The bank charges that RESPONDENT agreed to bear was ordinary bank charges 

which are required for the transfer of the amount for the fan blades and that excludes 

the bank levy [Ex. C2, Pg. 10, Sec . 4].  

159. Furthermore, RESPONDENT did not know about the Bank Levy since CLAIMANT 

is RESPONDENT’s only customer from Equatoriana *P.O.2, Pg. 55, Para. 8+. 

Therefore, CLAIMANT is not entitled to the bank levy from RESPONDENT in the amount of 

US$ 102,192.80. 

ii. RESPONDENT is not obliged to pay the levy under art 54 and 62 of the 

CISG.  

160. CLAIMANT is not entitled to the levy deducted by the Central Bank since the full 

purchase price was transferred to its account. 

161. Article54 states: “The buyer's obligation to pay the price includes taking such 

steps and complying with such formalities as may be required under the contract or any 

laws and regulations to enable payment to be made”. 
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162. Article 54 gives rise to particular difficulties with regard to administrative 

measures imposed by applicable laws or regulations in order that payment can be 

effected, the buyer should take its best effort but is not responsible for the outcome 

[Digest on CISG, Article54]. 

163. Levy is a type of taxation system on financial institutions, in which banks are 

forced to pay government taxes over and above any normal corporate taxes they may 

incur. 

164. According art 54 of the CISG, SantosD KG, the buyer is not obliged to pay the 

levy, since the buyer effected the full amount to CLAIMANT account at the 

Equatorianian Central Bank on 15 January 2015[Ex.C8, Pg. 17] and furthermore 

RESPONDENT was neither aware nor informed by CLAIMANT about the ML 2010/C.   

165. CLAIMANT cannot oblige RESPONDENT to bear the levy according art 54 of 

CISG, as this provision exists only in Equatoriana where CLAIMANT has its place of 

business no comparable provision exists in Mediterraneo or anywhere else known to 

RESPONDENT and RESPONDEN T’s negotiator had no knowledge about the ML 

2010/C [PO2, Para.8, Pg.56], 

166.  As ML 2010/C is a national law of Equatoriana which is implemented by the 

government [PO2, Para.10, Pg.57], while in international arbitration, parties are from 

different states and they cannot be bound by national laws. 

167. In the judgement of Bundesgerishtof Germany it is held that the buyer is not 

obliged to know all the laws and regulations in the seller's country, unless the same 

provisions exist in seller’s country or the seller has informed the buyer about the laws or 

the seller had knowledge of the provision due to special circumstance [Germany mussels 

case, 8 march 1955]. 

168. As the abovementioned, the present situation in comparable with the award, the 

RSPONDENT  is not obliged to know all the rules and regulations in CLAIMANT’s 

country, unless the same provisions exist in Mediterraneo or has informed CLAIMANT 

RESPONDENT about the law.  

169. The 0.5% levy by the Central Bank of Equatoriana for the examination of its 

Financial Investigation Unit under Section 12 Regulation ML/2010C has to be borne 

by CLAIMANT. It is not part of the ordinary bank charges for payments but based on 

http://www.investopedia.com/terms/t/taxation.asp
http://www.investopedia.com/terms/c/corporatetax.asp
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a very specific public law regulation in Equatoriana where CLAIMANT has its place 

of business. No comparable rule exists in Mediterraneo or any other country known 

to RESPONDENT. [Rec. Para.18, Pg.27]. 

170.  The levy is not a kind of ordinary bank charges no same provisions exist in 

Mediterraneo, and RESPONDENT had no knowledge about this provision [PO2, Para.8, 

Pg.56]. 

171. Similarly, CLAIMANT should have informed RESPONDENT about this 

provision or should bear the levy itself, as it is the only law existed in Equatoriana where 

CLAIMANT has its place of business [PO2, Para.10, Pg.56]. 

172. Consequently, the tribunal should order CLAIMANT to bear the levy deducted by 

the Central Bank of Equatoriana.  

173. According art 62 of the CISG the seller can require the buyer to perform its 

obligations if not fixed in the contract, unless the seller has resorted to a remedy which is 

inconsistent with this requirement [Lookofsky, Comm. on Article62 of CISG].  

174. Here in the present case CLAIMANT cannot require RESPONDENT to bear the 

levy under article 62 of CISG, as CLAIMANT has avoided the contract [Exh.R3, Pg.29].  

175. Furthermore, according to Article64 (2) of CISG the seller cannot avoid the 

contract if the buyer has paid the contract price [Honald, Uniform law for International 

Sales, Pg.338], even though, RESPONDENT effected the payment as required under the 

DSA, and the bank confirmed the payment [Exh.C8, Pg.17], CLAIMANT avoided the 

contract by its email of 1st April 2016. [Exh.R3, Pg.29].  

176. Similarly, in the case at hand, RESPODENT has fulfilled its payment obligations 

under the contract, and CLAIMANT by avoiding the contract has lost the right to require 

the RESPODENT to bear the levy.  

177.  Therefore, CLAIMANT is not entitled to the levy deducted by the Central Bank 

by virtue of art 54 & 62 of CISG.  

 

Overall conclusion 

RESPONDENT is not entitled to any additional amount after CLAIMANT effected the full 

purchase price in the amount of US$ 20,438,560 for the fan blades into CLAIMANT’s account at 

the central bank of Equatoriana after being calculated using the fixed exchange rate of US$ 
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1=2,01 EQD as agreed by the parties. CLAIMANT should bear the bank levy as it is not part of 

ordinary bank charges but based on a very specific regulation since according art 6.1.8 Of 

UNIDORIT Principles and Based on art 54 and 62 RESPONDENT is not liable for the bank levy 

after it effected the payment to CLAIMANT’s account.  
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REQUEST FOR RELIEF 

 

In light of the above mentioned arguments and reasons RESPONDENT 

requests the Arbitral Tribunal: 

1. To dismiss Claimant's claims as belated;  

2. To reject all Claimant's claims for payment raised by CLAIMANT;  

3. To order CLAIMANT to pay RESPONDENT’s costs incurred in this 

arbitration.  

 

 

26 January 2017 

Vindobona, Danubia 

 

 

 


