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STATEMENT OF FACTS 

Wright Ltd (hereinafter “CLAIMANT”) and SantosD KG (hereinafter “RESPONDENT”) are the 

Parties to this arbitration. CLAIMANT is a highly-specialized manufacturer of fan blades for jet 

engines, located in Equatoriana. RESPONDENT is a medium-sized manufacturer of jet engines, 

located in Mediterraneo. 

1.   In January 2010, RESPONDENT received a notice from Earhart SP (“Earhart”), a prominent aircraft 

manufacturer, notifying that the company was planning a new signature line and was looking for 

quotes for the engine for the jet. 

2.   In Spring 2010, RESPONDENT contacted CLAIMANT inviting it to jointly develop a new fan blade 

to be included into RESPONDENT’s new JE 76/TL14b Engine (“Engine”), in order to meet 

Earhart’s requested engine specifications. 

3.   In May 2010, the Parties started negotiating the terms of the Development and Sale Agreement 

(“DSA”) when they were still subsidiaries to Engineering International SA (“EISA”) and had been 

involved in two previous co-operations. 

4.   During the course of negotiations, RESPONDENT emphasized that an agreement of a fixed price 

had to be concluded at that stage so it could be used as the basis for a price offer to Earhart, which 

was negotiating with another possible supplier. Therefore, it was crucial to sign the DSA with a fixed 

price to avoid losing the opportunity of contracting with Earhart. 

5.   Due to the uncertainty of the costs, the Parties agreed on a flexible price structure to be calculated in 

US$ and determined on a cost-plus basis with a minimum and maximum price that would be used as 

the basis for RESPONDENT’s offer to Earhart. 

6.   The Parties merely copied the price mechanism of the earlier contracts, changing the old prices and 

profit margins to the ones agreed on under the contract. The Parties used the exchange rate at the time 

of contracting in their two previous co-operations while they were both still subsidiaries to EISA 

during November 2009. 

7.   During the same year, a decision was made by EISA to de-risk RESPONDENT from the currency 

risk in order to become more appealing to potential buyers.  

8.   On August 1 2010, the Parties signed the DSA, by which CLAIMANT agreed to sell RESPONDENT 

2,000 swept fan blades and to deliver them on January 14 2015. 
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9.   On October 26 2010, an addendum was incorporated into the DSA, stipulating that “The exchange 

rate for the agreement is fixed to US$ 1 = EQD 2.01”. 

10.   CLAIMANT expressed no objection to the addendum and agreed to deliver 2,000 clamps.  

11.   In accordance with the DSA, both the fan blades and the clamps were delivered on January 14 2015 

by CLAIMANT, who enclosed two separate invoices for the clamps and the blades. 

12.   As per the amounts requested by CLAIMANT, RESPONDENT effected a payment of US$ 

20,438,560 for the fan blades, and US$ 183,343.28 for the clamps to Equatoriana National Bank (the 

“Bank”) on January 15 2015. 

13.   On the same day of effecting payment, CLAIMANT e-mailed RESPONDENT alleging that there 

was a “mistake” in the fan blades invoice and the correct due amount is US$ 22,723,800. 

14.   Additionally, based on a very specific public law regulation in CLAIMANT’s home state, 

Equatoriana, a 0.5% levy was deducted from the amount paid by RESPONDENT for an inspection 

of money laundering by the Bank.  

15.   On January 9 2015, CLAIMANT emailed RESPONDENT asking for an additional US$ 

2,387,432.80, claiming that this amount was remaining in the purchase price. 

16.   RESPONDENT replied on January 10 2016 explaining that the full amount was effectively paid to 

CLAIMANT’s account and it had no knowledge as to why the amount was not credited in full.  

17.   Negotiations then occurred between the Parties in order to determine which party was responsible for 

bearing the levy as well as which exchange rate was to be applied as per the DSA.   

18.   On April 1 2016, CLAIMANT declared the negotiations to be failed by e-mail, and instructed its 

lawyer to initiate arbitration proceedings.  By the terms of the DSA, CLAIMANT had 60 days from 

this date to commence arbitration if it so desired. 

19.   A purported arbitration request submitted by CLAIMANT on May 31 2016 was incomplete, as the 

Power of Attorney (“PoA”) was incorrect and the registration fee was not fully paid. CLAIMANT 

submitted its new PoA and paid the full registration fee by June 7 2016, after the contractually agreed 

upon 60-day limitation period had elapsed. 

20.   On September 5 2016, RESPONDENT learned about the two previous arbitral awards that 

CLAIMANT did not comply with. 

21.   To ensure CLAIMANT’s compliance with the payment orders, RESPONDENT filed a request for 

security for arbitration and legal costs on September 6 2016.  
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SUMMARY OF ARGUMENTS 

22.   When  RESPONDENT and CLAIMANT collaborated to develop new fan blades for 

RESPONDENT’s jet engine that shall be offered to Earhart, they did as subsidiaries who have had 

previous cooperation before. Nevertheless, CLAIMANT chose to disregard that their negotiations 

and agreements leading to the conclusion of the DSA were based on the fact that they were 

subsidiaries. CLAIMANT is using its new position of being sold in an opportunistic behavior to 

contest the Parties’ agreement to its favor even though its claims are inadmissible. In addition, 

CLAIMANT is objecting to RESPONDENT’s rightful request for security for costs.  

23.   First, CLAIMANT’s request for arbitration is inadmissible as commencement of arbitration occurred 

on June 7 2016 after the 60-day contractual time limit of Sec. 21 DSA had elapsed. Although the 

request was submitted on May 31 2016, it lacked the formal requirements of Artt. 4.1 and 4.2 CAM-

CCBC, and so, only when CLAIMANT complied with the relevant articles of CAM-CCBC did 

commencement of arbitration occur (Issue 1).  

24.   Second, CLAIMANT is not entitled to any additional payment, as RESPONDENT paid the full 

purchase price according to the DSA and the CISG. In compliance with Sec. 4 of the DSA, 

RESPONDENT paid US$ 20,438,560, which is the full purchase price for the fan blades based on 

applying the fixed exchange rate applicable to the whole agreement that was stipulated in the 

addendum. Moreover, RESPONDENT has no obligation by the DSA or CISG to bear the Bank 

inspection costs (Issue 2).  

25.   Finally, the Tribunal has the inherent power to grant security for costs orders to parties entitled to it. 

Thus, the Tribunal should grant RESPONDENT security for arbitration and legal costs, as the request 

was indeed admissible and fairly justified.   RESPONDENT has fulfilled all the necessary 

requirements to qualify for such order (Issue 3).  
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ISSUE 1: CLAIMANT’S CLAIMS ARE NOT ADMISSABLE AS THE 60-DAY TIME 

LIMIT HAS ELAPSED 

26.   RESPONDENT requests that CLAIMANT’s claims be deemed not admissible as initiation of arbitral 

proceedings occurred on June 7 2016 by means of party negotiations (A). CLAIMANT’s request for 

arbitration is also not in line with Sec. 21 DSA or the CAM-CCBC Rules (B). Additionally, no 

disproportional prejudice would be suffered by the Parties because of the claim’s inadmissibility (C).  

A. CLAIMANT’s Claims Are Not Admissible as Initiation of Arbitral Proceedings Occurred 

on June 7 2016  

The Tribunal should not deem CLAIMANT’s claims admissible as failure of negotiations occurred 

on April 1 2016 (I), but initiation only occurred after the 60-day period elapsed on June 7 2016 (II). 

I. Failure of Negotiations Occurred on April 1 2016  

27.   Sec. 21 DSA explicitly puts forth that the Parties are to attempt settling the dispute amicably. If such 

an option is deemed not possible, they are to resort to arbitration “within sixty days after the failure 

of negotiation” [R.11, Cl.Ex.2].  Taking that into account, it is evident that failure of negotiations had 

occurred on April 1 2016 in an email RESPONDENT received from CLAIMANT’s COO declaring 

this failure and taking action to initiate arbitration [R.29, Resp.Ex.3].  

II. Initiation of Arbitral Proceedings Occurred on June 7 2016 After the 60-Day Contractual 

Time Limit Has Elapsed 

28.   Once failure of negotiations was established on April 1 2016, both Parties had a 60-day contractual 

period in order to apply for arbitration as per Sec. 21 DSA [R.11, Cl.Ex.2]. Art. 6.6 CAM-CCBC 

explicitly mentions that any such time period is to be calculated in calendar days 

[Straube/Finkelstien/Filho, p.126]. In order for CLAIMANT’s claims to be deemed valid, and hence 

lawfully commence arbitral proceedings, it had to send a complete request for arbitration to CAM-

CCBC by no later than May 31 2016. CLAIMANT was unable to submit the full request on time; 

therefore, its claims are inadmissible.  

29.   As per the CAM-CCBC rules, in order for commencement to occur, CLAIMANT should have 

provided the institution with a complete request for arbitration containing information and documents 

of paramount importance [Straube/Finkelstien/Filho, p.65; See below, para.33]. Notification without 

meeting the aforementioned requirements would lead to delays, and hence defer the initiation of 

arbitral proceedings, which reflects what occurred in the present case.  
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30.   CLAIMANT submitted a request for arbitration on May 31 2016. However, the request was 

ineffective as it contained a PoA with representation of the wrong company [R.18, PoA] and a proof 

of payment which showed that CLAIMANT failed to pay the full amount required to commence the 

arbitral proceedings [R.19, Ordr. of Pres.]. The requirements were not satisfied until June 7 2016, 

and RESPONDENT was only notified by June 8 2016 [R.22, CAM-CCBC to RESPONDENT]. 

Following the judgment Wholecrop Marketing Ltd v. Wolds Produce Ltd [See below, para.34], given 

that the request was not properly submitted until 7 days past May 31 2016, CLAIMANT’s claims are 

inadmissible. This is because the request was submitted after the 60-day time period had elapsed. 

B. CLAIMANT’s Request of Arbitration is not in Line with Section 21 DSA or the CAM-CCBC 

Rules 

31.   In order for the Tribunal to determine the inadmissibility of CLAIMANT’s claims, it is essential to 

refer to the DSA and CAM-CCBC rules. The DSA, being the primary source of the Parties’ 

intentions, is of great importance as it reflects the Parties’ agreement. The CAM-CCBC rules, being 

the chosen arbitration rules, are also vital as the request must be in line with the relevant articles. 

CLAIMANT’s request of arbitration is not in line with Sec. 21 DSA (I) nor is it in line with the 

relevant articles of the CAM-CCBC rules (II). Therefore, CLAIMANT’s claims should be deemed 

inadmissible.  

I.  CLAIMANT’s Request Did Not Comply with the 60-Day Contractual Time Limit of Sec. 21 

DSA  

32.  Each party must comply with the mandatory requirements agreed upon between the parties, especially 

if they include a time period that can possibly bar the claim in case of non-compliance [Born/Scekic, 

p.248, para.4]. Sec. 21 DSA expressly states a 60-day time limit of initiating arbitration after the date 

of failure of negotiations [R.11, Cl.Ex.2]. Pursuant to CLAIMANT’s email, April 1 2016 counts as 

the day of when failure of negotiations was established [R.29, Resp.Ex.3] and so arbitration had to be 

commenced on May 31 2016 at the latest.  

33.  CLAIMANT’s attempted request that was submitted on May 31 2016 cannot be deemed admissible, 

as it lacked the formal requirements. Complying with the formal requirements of the chosen arbitral 

institution is of great importance, as the request for arbitration must adhere to them in order to be 

valid [Born(2014), p.2214]. Commencement of arbitration occurred on June 7 2016, which is 7 days 

later than the time limit agreed upon in the DSA [R.11, Cl.Ex.2]. This is to be further proven by the 

fact that RESPONDENT received the official notice to the request of arbitration on June 8 2016 
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[R.22, CAM-CCBC to RESPONDENT], which strongly indicates that commencement occurred on 

June 7 2016, rather than May 31 2016 as CLAIMANT is alleging [R.5, Cl.Memo, para.30].    

34.  CLAIMANT may not rely on the case of Wholecrop Marketing Ltd v. Wolds Produce Ltd [R.10, 

Cl.Memo, para.58], as the English court held that contractual time limits for commencing arbitration 

are considered to be an absolute time bar for a claim. The parties entered into an agreement for the 

supply of seed potatoes, which included an arbitration agreement that stated “the request for 

arbitration must be addressed to the Secretary within 12 months after receipt of notice in writing 

from the other party” [EWHC 2079 (Ch), 2013]. Shortly after, a dispute arose between the parties 

and they could not agree on which date the dispute arose as each one argued for different dates. The 

court concluded that it was not important which date the dispute arose as commencement of court 

proceedings was after the 12 months’ limitation period.  

35.  Additionally, in the case of Metalfer Corporation v. Pan Ocean Shipping, the parties signed a contract 

that contained an arbitration agreement with a contractual time limit of initiating arbitration. The 

clause mentioned that “any dispute arising out of the charterparty to be referred to the London 

arbitrations within 30 days of completion of the voyage” [CLC 1547, 1997]. Commencement of 

arbitration occurred after the 30 days and not within so the claimant came to court in order to seek a 

declaration that provides that its claim is not time barred. The court held that the effect of the 

arbitration clause within the contract was to bar the claim if commencement occurred after the time 

limit specified.  

36.  According to CLAIMANT, as long as the other party has been informed about the initiation of a 

claim, the time limit is fulfilled [R.6, Cl.Memo, para.34]. However, in the case at hand, 

RESPONDENT was informed of CLAIMANT’s request for arbitration only after CLAIMANT 

submitted a new PoA and paid the registration fee in full [R.22, CAM-CCBC to RESPONDENT]. This 

only occurred on June 7 2016, which is the day arbitration commenced. Therefore, CLAIMANT 

cannot rely on such statement to deem its request as admissible.  

37.  CLAIMANT’s failure to properly comply with the time limit in Sec. 21 DSA makes the request 

submitted afterwards time-barred, and therefore inadmissible.  

II.  CLAIMANT’s Request of Arbitration was Not in Line with the CAM-CCBC Rules 

38.  Arbitral institutions commonly receive requests for arbitration made specifically pursuant to their 

rules [Born(2013), p.45, para.5]. Accordingly, the request submitted by CLAIMANT to CAM-CCBC 

must be made in accordance with its rules for commencing arbitration. However, CLAIMANT’s 
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request for arbitration did not meet the requirements of Art. 4.1 CAM-CCBC (1) nor did it comply 

with Art. 4.2 CAM-CCBC (2).  

1.  CLAIMANT’s Request for Arbitration Did Not Meet the Requirements of Art. 4.1 CAM-

CCBC 

39.  CLAIMANT alleges that the request of arbitration registered on May 31 2016 amounts to a 

commencement of arbitration [R.6, Cl.Memo, para.36]. However, this allegation lacks any factual 

basis, as the formal requirements of Art. 4.1 CAM-CCBC were not fulfilled. Art. 4.1 CAM-CCBC 

expressly mentions that the request must enclose a PoA that provides the lawyer with adequate 

representation.  

40.  The PoA provided by CLAIMANT did not grant Mr. Fasttrack adequate representation for 

CLAIMANT, it granted him representation for CLAIMANT’s parent company, Wright Holding PLC 

[R.18, PoA]. Therefore, the request was submitted incomplete. The submission of a PoA that grants 

the lawyer adequate representation is of great importance, and not doing so will make any actions 

made by the lawyer as invalid.  

41.  CLAIMANT’s lawyer had no authority to submit the request of arbitration, as the PoA did not provide 

him with adequate representation to act on behalf of CLAIMANT [R.18, PoA]. Therefore, not only 

did CLAIMANT’s request lack the requirements prescribed under Art. 4.1 CAM-CCBC, but it also 

was submitted by an unauthorized lawyer. 

42.  In the case of Izhvodokanal v. Expert Management Company, respondent wished to set aside an award 

based on an invalid and unenforceable arbitration agreement due to a lack of a PoA. The court 

accepted respondent’s argument by the first instance and held that claimant’s lawyer did not have a 

valid PoA that granted him authority to act on claimant’s behalf or engage in an arbitration agreement. 

Accordingly, it can be established that having a correct PoA is of vital importance.  

43.  The amended PoA was submitted after CAM-CCBC’s President requested CLAIMANT to comply 

with the requirements of Art. 4.1 CAM-CCBC in order to notify RESPONDENT [R.19, Ordr. of the 

Pres.]. Nevertheless, by the time CLAIMANT submitted a new amended PoA [R.21, PoA], the 60-

day contractual time limit agreed upon between the Parties in the DSA [R.11, Cl.Ex.2] had been 

expired, causing the claim to become time-barred.  

44.  It is vital to comply with the formal requirements of commencing arbitration, as the contractual time 

limits might become an issue. When a party sends a notice of arbitration lacking one requirement on 

the last day before the claim becomes barred by a contractual time limit, the party “will be running 
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the risk of having an arbitral award declaring that the claim is statute barred under the applicable 

law even if days later the request was amended” [Straube/Finkelstien/Filho, p.66].  

45.  Accordingly, CLAIMANT’s failure to comply with Art. 4.1 CAM-CCBC caused the claim to become 

time-barred, as commencement of arbitration occurred on June 7 2016, which was after the time limit 

agreed upon in Sec. 21 DSA [R.11, Cl.Ex.2].  

2.  CLAIMANT’s Request for Arbitration Did Not Comply with Art. 4.2 CAM-CCBC 

46.  The registration fee is one of the primary requirements that must be met for commencing arbitration. 

Thus, its payment is vital since no claim can reach the tribunal without the full payment of the fee 

[Eiseman/Farkas, p.8, para.1].  “The registration fee is the first cost to be borne by the claimant when 

filing the request for arbitration” [Straube/Finkelstien/Filho p.192]. Therefore, CLAIMANT was 

under an obligation to pay the full registration fee before commencing arbitration as per Art. 4.2 

CAM-CCBC Rules.  

47.  Art. 4.2 CAM-CCBC Rules requires the payment of the registration fee to be in accordance with Art. 

12.5 CAM-CCBC, which explicitly states that the registration fee is worth R$4000 

[Straube/Finkelstien/Filho, p.192]. However, CLAIMANT only paid R$400 [R.19, Ordr. of the 

Pres.] which is not even half of the fee but rather only 10% of it, and so its initiation of the request 

was not complete.  

48.  Contrary to CLAIMANT’s statement [R.8, Cl.Memo, para.46],  failure to pay a registration fee does 

vitiate the commencement of arbitration proceedings due to the fact that if the claimant fails to pay 

for the filing fees charged by the arbitral institution, the arbitration would likely be terminated 

[Eiseman/Farkas, p.5]. Also, according to international arbitration practice, the request for arbitration 

shall be dismissed if the registration fee has not been paid in full in due time [SCC Rules, p.5; AAA, 

p.11; ICC, p.15].  

49.  CLAIMANT met its obligation under Art. 12 CAM-CCBC [R.60, PO2, para.32] when it paid the 

remainder of the fee only after the 60-day contractual time limit elapsed [R.20, Fasttrack to CAM-

CCBC]. Thus, the claim became inadmissible due to the existence of a contractual time limit that 

barred it.  

50.  Thus, CLAIMANT’s request for arbitration is inadmissible as it lacked not only a correct PoA, but 

also a complete payment of the registration fee [R.19, Ordr. of the Pres.].  

C. No Disproportional Prejudice Would Be Suffered by Parties as a Result of the 

Inadmissibility of Claims  
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51.   If claims were deemed inadmissible, neither party would be subjected to substantial and unreasonable 

prejudice. On the contrary, if the Tribunal considered the claims admissible, CLAIMANT will not be 

denied justice (I) while RESPONDENT would suffer substantial prejudice (II). 

I.   I.CLAIMANT Will Not Be Denied Justice If Claims Are Time-Barred 

52.   CLAIMANT makes reference to the convenience test and relies on it when speculating that it will be 

denied justice in case the Tribunal deems its claims inadmissible [R.9, Cl.Memo, paras.53-55].  

CLAIMANT assumes that losing the right to initiate arbitration will lead to losing the right to claim 

before national courts; hence, resulting in injustice. This presumption of injustice is incorrect, as both 

Parties willingly agreed to Sec. 21 DSA which states that each party has the right to “initiate 

arbitration” within 60 days from failure of negotiations [R.11, Cl.Ex.2]. Losing this right is not in 

any way unjust, as CLAIMANT intentionally abdicated its right to go to court by agreeing to resort 

to arbitration under the aforementioned terms [R.11, Cl.Ex.2]. 

53.   Even if CLAIMANT wanted to apply the convenience test to prove significant injustice, the test 

would still be irrelevant to this case. While CLAIMANT mentions that the test is “regularly used in 

arbitration” [R.9, Cl.Memo, para.53], evidence shows that it is used for interim injunctions and in 

national courts rather than arbitral tribunals and is “necessary for the purpose of preserving evidence 

or assets” [Newman/Ong, p.674, para.1; SIAA, Sec.12A(4)]. This is not the case with this request. 

Further support regarding the fact that the convenience test is not often used in arbitration as 

CLAIMANT asserts comes from Steven Lim of the Singapore International Arbitration Centre, who 

said: 

“While the Court was bound to follow the balance of convenience test by its precedents, in my 

view, a tribunal need not have applied that test. That is the test used in the courts. Arbitrators 

have more latitude to decide what test to apply. A tribunal may decide to adopt a more 

transnational and less parochial approach” [Maldives v. GMR]. 

54.   Therefore, since the issue of admissibility is not related to an interim measure, and national courts 

are often those that determine this balance of convenience [Newman/Ong, p.674, paras.3,7], the 

convenience test is not applicable to the issue at hand.  

55.   Moreover, even if the claim was time-barred, that would not result in “injustice” for CLAIMANT.  

In fact, barring the claim would be merely an implementation of a law that states missing the 

opportunity to arbitrate due to not meeting the time limit inhibits the respective party from raising a 

claim to the courts as well. Had such time bars been considered injustice, they would have been barred 
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by public policy, and so the judges in the cases mentioned by CLAIMANT would not have voted in 

favor of this rule’s implementation in their respective cases [R.9-10, Cl.Memo, paras.57-59]. In fact, 

such time bars are routinely incorporated and enforced within arbitration agreements and are deemed 

acceptable due to the principle of party autonomy [Blackaby/Partasides/Redfern/Hunter, p.315]. That 

is done as it is a means of providing legal security for the parties [Expofrut SA & Others v. Melville 

Services Inc]. RESPONDENT, therefore, is entitled to enforce the agreed upon time limit as per the 

Pacta sunt servanda rule, which means agreements must be kept in order to maintain its legal security.  

II.  RESPONDENT Suffers Prejudice Out of the Admissibility of Claims 

56.   If the convenience test is applied to this case and is used in order to support CLAIMANT’s claims of 

admissibility, RESPONDENT would suffer prejudice due to CLAIMANT being granted additional 

fees without the legal support to do so.  

57.   As previously mentioned, CLAIMANT did submit a claim by May 31 2016, but it was inadmissible 

[See above, paras.28,30,45]. While its submission may indicate its intention to move to arbitration 

as per CAM-CCBC, initiation of arbitral proceedings can only occur if the requirements of Artt. 4.1 

and 4.2 are met [Straube/Finkelstien/Filho, p.65]. This was not the case, and so commencement 

cannot occur merely through a presumed intention of either party.  

58.   CLAIMANT also referred to the principle of good faith, as it asserts that it acted in congruence with 

this principle while presumes that RESPONDENT failed to do so as it “intentionally misinterpreted 

the Agreement to avoid engagement in the present proceedings” [R.10, Cl.Memo, para.62]. This 

assumption is deemed unjust and has no legal support with reference to the principle used. The 

principle of good faith is highly dependent on each parties’ respective situation and whether the 

contract is fair to both contracting parties [PECL, Art, 1,108]. Consequently, CLAIMANT cannot 

contend that RESPONDENT acted in bad faith by purposely not paying the full purchase price, as it 

paid the full price stated in the accurate first invoice sent by CLAIMANT, which complies with the 

DSA [See below, paras.70-71].  

59.   On the contrary, if the good faith principle were to be scrutinized with reference to the facts of this 

case, it would become clear that RESPONDENT did indeed act in good faith through agreeing to 

implement a flexible price structure in order to ensure CLAIMANT’s profit [R.4, Req. for Arb., 

para.5]. Also, RESPONDENT was prompt with the payment and took all measures to ensure 

amicable dealings throughout the length of the DSA, as Sec. 4(2) states that “the price is due upon 

delivery of the blades and payment should be confirmed by the BUYER as soon as possible” [R.10, 
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Cl.Ex.2]. RESPONDENT did in fact pay on time after checking on the blades’ conformity with the 

DSA and confirming their delivery. CLAIMANT, on the other hand, did not reciprocate this good 

faith as it initially instigated the misunderstanding through sending the mistaken invoice and then 

questioned RESPONDENT’s intentions [R.4, Req. for Arb., para.10].  

60.   Overall, the aforementioned evidence supports RESPONDENT’s good faith and CLAIMANT’s 

incorrect opposing assumptions. This advocates that the admissibility of CLAIMANT’s claims will 

only lead to RESPONDENT suffering prejudice due to unreasonably having to pay additional fees.  

CONCLUSION OF ISSUE 1 

61.   CLAIMANT’s claims are to be considered inadmissible as its commencement of arbitration occurred 

on June 7 2016 which is after the contractual time limit agreed upon. CLAIMANT's incomplete 

request of arbitration caused the time bar of the claim due to non-compliance with Sec. 21 DSA and 

Artt. 4.1 and 4.2 CAM-CCBC Rules. 

ISSUE 2: RESPONDENT FULFILLED ALL ITS PAYMENT OBLIGATIONS UNDER THE 

DSA AND THE CISG 

62.   CLAIMANT is not entitled to any additional payment, as RESPONDENT fulfilled all its payment 

obligations under the DSA and the CISG, as well as the UNIDROIT principles, which are applicable 

to issues not covered by the CISG [R.10, Cl.Ex.2]. RESPONDENT paid the full purchase price of the 

fan blades, which is equal to US$ 20,438,560 (A). Moreover, CLAIMANT is not entitled to the 

additional amount of US$ 102,192.80 which has been deducted for the bank inspection levy (B).  

A.  RESPONDENT Paid the Full Purchase Price for the Fan Blades which is Equal to US$ 

20,438,560 

63.   Sec. 4 DSA does not define the exchange rate applicable to the calculation of the purchase price of the 

fan blades [R.10, Cl.Ex.2]. RESPONDENT specified in the addendum to the DSA the exchange rate 

applicable to the “agreement” [R.11, Cl.Ex.2].  Therefore, the price RESPONDENT paid is in 

compliance with Sec. 4 DSA (I). Furthermore, the fixed exchange rate in the addendum applies to the 

calculation of the price for both the clamps and the fan blades (II). Even if the fixed exchange rate in 

the addendum is not applicable to the fan blades, the exchange rate of US$ 1 = EQD 1.79 is not 

applicable (III). Therefore, CLAIMANT is not entitled to any additional amount. 

I. The Price RESPONDENT Paid is in Compliance with Sec. 4 of the DSA and Art. 53 CISG  
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64.   RESPONDENT fulfilled its obligation in accordance with the DSA [R.12, Cl.Ex.3], which is the 

principal source of the Parties’ obligations [Schlechtriem/Schwenzer, p.514, para.1].  

65.   When the Parties were negotiating the DSA, they were still subsidiaries to EISA [R.24, Ans. to Req. 

for Arb., para.7]. Their intentions and understanding ought to have been influenced by this fact. In 

2009, EISA made a decision, in a meeting attended by CLAIMANT’s CEO, to de-risk 

RESPONDENT in order to make it appealing for potential buyers [R.27, Resp.Ex.1]. The de-risking 

process involved reducing currency risks “whenever these risks are contained in contracts” between 

RESPONDENT and other subsidiaries of EISA [R.27, Resp.Ex.1]. Therefore, CLAIMANT should 

have been aware that RESPONDENT is not willing to take any currency risks.  

66.   Moreover, in previous co-operations between the Parties, they used a price clause that is “largely 

identical” to Sec. 4 of the DSA [R.54, PO2, para.5]. The Parties always applied the exchange rate at 

the time of contracting [R. 31, Resp.Ex.5]. In the present case, CLAIMANT included Sec. 4 into the 

DSA without specifying an applicable exchange rate [R.55, PO2, para.6]. Therefore, it is justifiable 

for RESPONDENT to expect that the exchange rate at the time of contacting, as followed in the 

previous co-operations, would apply. CLAIMANT cannot claim that the exchange rate applicable 

should be the current exchange rate when it never expressed such purported intention at any point. 

67.   Furthermore, contrary to CLAIMANT’s allegations [R.15, Cl.Memo, para.85], the risk sharing 

element is reflected in the case where the production costs of the fan blades exceed the maximum 

price. In this case, CLAIMANT would not cover its costs [R.4, Req. for Arb., para.7] and 

RESPONDENT will “incur a small loss” [R.31, Resp.Ex.5]. 

68.   In light of the above, it is uncontested that the DSA should have been signed on July 27 2010 [R.54, 

PO2, para.1]. However, CLAIMANT postponed the signing of the already negotiated terms of the 

DSA to August 1 2010 due to its signing of the Share Purchase Agreement [R.54, PO2, para.1]. Only 

then did RESPONDENT know about the sale of CLAIMANT. The negotiations, which took several 

months starting from May 1 2010 [R.8, Cl.Ex.1], occurred while the Parties were still subsidiaries. 

Therefore, the de-risking decision is still effective and the price clause reflected in Sec. 4 of the DSA 

should be followed by applying the exchange rate at the time of contracting. The sale of CLAIMANT 

and the sudden postponement of the date on which the DSA was supposed to be signed do not change 

anything in this regard. Had CLAIMANT intended to no longer follow the same approach, it should 

have explicitly stated so.  
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69.   This was the general understanding before the addendum was signed. When the political situation 

unexpectedly changed in Equatoriana, the exchange rate between EQD and US$ went down [R.56, 

PO2, para.12]. Therefore, RESPONDENT stipulated a fixed exchange rate clause among the 

provisions of the addendum which applies to both the fan blades and the clamps. The fixed exchange 

rate clause included the exchange rate prevailing at the time the addendum was signed, which is US$ 

1 = 2.01 EQD [R.56, PO2, para.12]. Hence, the implied application of the exchange rate at the time 

of contracting was modified by the fixed exchange rate clause in the addendum. CLAIMANT 

accepted the fixed exchange rate clause [R.30, Resp.Ex.4] and thus agreed to the modification as well. 

70.   CLAIMANT sent an invoice that further confirms its understanding that the fixed exchange rate 

clause applies to the fan blades. In one case, the court held that “the buyer must be able to rely on the 

fact that it does not owe the seller more than the sum mentioned in the invoice” [Landgericht 

Heidelberg]. RESPONDENT paid the price for the fan blades in accordance with the accurate invoice 

sent by CLAIMANT [R.12, Cl.Ex.3]. Any invoice sent by CLAIMANT afterwards is misleading and 

does not reflect the intentions of either party.   

71.   Accordingly, CLAIMANT cannot rely on Art. 62 CISG, as RESPONDENT never breached its 

obligations set forth under Art. 53 CISG [R.18, Cl.Memo, para.98]. 

II. The Fixed Exchange Rate in the Addendum of the DSA Applies to the Calculation of the 

Price for both the Clamps and the Fan Blades 

72.   CLAIMANT alleges that RESPONDENT’s intention to apply the fixed exchange rate to the DSA 

was not recognizable to CLAIMANT [R.13, Cl.Memo, para.76]. However, the clear wording of the 

addendum is in favor of the application of the fixed exchange rate to both the clamps and the fan 

blades (1). The negotiations between the Parties further support an interpretation in favor of applying 

the fixed exchange rate to both the clamps and the fan blades (2). Moreover, the first invoice for the 

fan blades sent by CLAIMANT is correct and therefore, Artt. 34 and 48 CISG do not apply in the 

present case (3). Additionally, CLAIMANT may not rely on the contra proferentem rule as it does 

not apply in the case at hand (4).  

1.The Clear Wording of the Addendum is in Favor of the Application of the Fixed Exchange 

Rate to Both the Clamps and the Fan Blades 

73.   Where the CISG is applicable, the wording chosen by the parties in their contract is particularly 

important [Commercial Court Aargau, Case No.HOR.2006.79/AC/tv]. In the present case, the 



Dar Al-Hekma University  
	   	  

14	  
	  

wording of the addendum indicates that the fixed exchange rate clause applies to the clamps and the 

fan blades.  

74.   First, the addendum contains several clauses. The first clause in the addendum addresses the purchase 

of clamps [R.11, Cl.Ex.2]. The following clause states that “Other terms as per main Agreement” 

[R.11, Cl.Ex.2]. The terms regarding the purchase of the clamps which are not expressly stated in the 

addendum shall be subject to the provisions of the “main Agreement”. The DSA, originally dealing 

with the purchase of the blades, has, after the inclusion of the addendum, become the main body of 

the “agreement” which includes the clamps and the blades combined. This is the reason why 

RESPONDENT referred to the blades after adding the addendum as “main Agreement”, in other 

words, the fan blades’ section of the “agreement”.  

75.   The final clause stipulates the fixed exchange rate to be applied to the “agreement” [R.11, Cl.Ex.2]. 

In order to avoid confusion with the term “Agreement”, which was sometimes used by the Parties to 

refer to the blades’ agreement [R.10, Cl.Ex.2], RESPONDENT referred to the combined agreement, 

which is made up of the fan blades and the clamps as “agreement”. In other words, the blades’ and 

clamps’ purchase agreement. Therefore, the fixed exchange rate applies to both the fan blades and 

the clamps. In any event, the exchange rate term did not expressly apply only to the clamps. 

76.   Second, the addendum is divided into two sections. The first section concerns the purchase of clamps 

which is subject to a request from RESPONDENT [R.11, Cl.Ex.2]. The wording of the addendum 

reads that “The Buyer may request the Seller to produce…,” [R.11, Cl.Ex.2] which provides 

RESPONDENT with the option to request or refrain from requesting the production of clamps. If 

RESPONDENT requests CLAIMANT to produce the clamps, the “price for the clamps shall be” 

paid on cost coverage basis [R.11, Cl.Ex.2]. Other terms concerning the clamps and which are not 

expressly provided for in the addendum, such as the date of delivery for the clamps, shall be “as per 

main Agreement” [R.11, Cl.Ex.2]. This means that RESPONDENT must request the clamps in order 

for CLAIMANT to produce them.  

77.   The other section of the addendum contains the fixed exchange rate clause which reads “The exchange 

rate for the agreement is fixed to US$ 1= EQD 2.01” [R.11, Cl.Ex.2]. The definitive wording of this 

clause should be contrasted with the contingent wording of the clauses in the first section relating to 

the clamps’ purchase which use the terms “may request” and “shall be” [R.11, Cl.Ex.2]. This is an 

indication that the fixed exchange rate clause applies to the DSA regardless of whether 

RESPONDENT requests the production of the clamps or not. In a hypothetical scenario, if respondent 
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were to choose not to order the clamps, the fixed exchange rate would still be applicable to the 

purchase of the fan blades. This is because there is nothing in the addendum that renders the fixed 

exchange rate exclusively applicable to the clamps as opposed to the first section of the addendum 

which is specific to the clamps.  

2.The Negotiations between the Parties Further Support an Interpretation in Favor of 

Applying the Fixed Exchange Rate to Both the Clamps and the Fan Blade 

78.   Art. 8 CISG applies when there is a misunderstanding between the parties [Zeller, p.630]. In the 

present case, the Parties are in a disagreement as to which exchange rate applies to the calculation of 

the purchase price for the fan blades. Art. 8(1) CISG will apply to determine whether there is a 

common intention between the Parties. However, it is evident that CLAIMANT did not at any point 

manifest any intention to apply a specific exchange rate for the fan blades (a). On the other hand, a 

reasonable person in the position of CLAIMANT would understand RESPONDENT’s statements in 

favor of applying the fixed exchange rate to the fan blades (b). 

a.  CLAIMANT Did Not at Any Point Manifest Any Intention to Apply a Specific Exchange 

Rate for the Fan Blades 

79.   Art. 8(1) CISG provides for an interpretation according to the intention of the party making the 

statement if the other party knew or could not have been unaware of the former’s intention. In 

determining the intent of the parties, Art. 8(3) CISG provides a number of non-exclusive 

circumstances to be considered in interpreting the parties’ intentions [Farnsworth, p.100]. These 

include negotiations and other relevant circumstances. In the present case, RESPONDENT did not 

know and could not have been aware of CLAIMANT’s intention to apply the exchange rate at the 

time of production for the calculation of the purchase price for the fan blades.  

80.   CLAIMANT suggested that Sec. 4 of the DSA, which was used in the previous co-operations between 

the Parties [R.31, Resp.Ex.5], be included into the DSA [R.55, PO2, para.6]. Although CLAIMANT 

specified the price clause to be used, it did not concern itself with the exchange rate applicable to 

such clause at any point. Schmidt-Kessel asserts that such action “allocates the risk on that party 

which claims a certain term of the contract but cannot prove its existence” [Schlechtriem/Schwenzer, 

p.150, para.12]. CLAIMANT must bear the risk of not defining the exchange rate applicable to the 

purchase of the fan blades in Sec. 4 of the DSA.  

81.   There is no specific usage regarding the exchange rate applicable to cost-plus contracts [R.56, PO2, 

para.13]. The parties usually “explicitly agree on the exchange rate or the relevant date for the 
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exchange rate” [R.56, PO2, para.13]. Although CLAIMANT alleges that the exchange rate at the 

time of production applies [R.16, Cl.Memo, para.88], it failed to prove the existence of such a term 

in the DSA. Therefore, CLAIMANT may not argue the application of any exchange rate other than 

the fixed rate explicitly provided for in the addendum to the DSA, which is US$ 1 = 2.01 EQD [R.11, 

Cl.Ex.2]. 

82.   Had CLAIMANT wanted to apply two different exchange rates for the blades and the clamps, it 

should have clearly communicated its intention to RESPONDENT. CLAIMANT did not make its 

intention so easily recognizable, and therefore, RESPONDENT did not know and could not have 

been aware of CLAIMANT’s supposed intention to apply two different exchange rates, one for the 

blades and another for the clamps.  

b. A Reasonable Person in the Position of CLAIMANT Would Understand RESPONDENT’s 

Statements in Favor of Applying the Fixed Exchange Rate to the Fan Blades and the Clamps 

83.   RESPONDENT called CLAIMANT to inform it about its intention to purchase clamps from it [R.57, 

PO2, para.16]. During this call, RESPONDENT “had suggested to include the purchase of the 

clamps into the existing contract” [R.57, PO2, para.16]. RESPONDENT further emphasized its 

intention not to enter into a separate contract in its email to CLAIMANT by suggesting “to sign an 

addendum to our Development and Sales Agreement and not to enter into a separate contract for the 

clamps” [R.28, Resp.Ex.2]. In the same email, RESPONDENT suggested certain terms to be included 

in the addendum to the DSA [R.28, Resp.Ex.2]. Therefore, a reasonable person would understand 

from RESPONDENT’s call and email its expressed intention not to enter into a new agreement for 

the purchase of the clamps. In fact, a reasonable person would not understand the word “agreement” 

in the addendum to refer only to the clamps because the clamps purchase does not constitute a new 

agreement. There is only one agreement, which is a combination of the blades and the clamps.  

84.   Although RESPONDENT made its intention clear for a reasonable person in the position of 

CLAIMANT to understand, the latter’s intentions and understanding remain a secret unless 

manifested in some manner. This is why RESPONDENT said “I cannot say whether CLAIMANT’s 

negotiators had the same view” [R.31, Resp.Ex.5]. Nonetheless, CLAIMANT explicitly agreed to 

include an addendum into the DSA instead of entering into a separate agreement for the clamps. It 

also specifically agreed to the application of the fixed exchange rate [R.30, Resp.Ex.4]. 

85.   CLAIMANT contends that a reasonable person would understand the addendum concerning clamps 

to deal only with clamps [R.15, Cl.Memo, para.83].  However, this is not true since the addendum 
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does not only deal with clamps. In fact, the addendum is a modification to the DSA, which 

CLAIMANT agreed upon [R.30, Resp.Ex.4]. Art. 29 CISG permits the modification of contracts by 

agreement between the parties [Schlechtriem, p.59]. The inclusion of the addendum modified the 

DSA to involve not only the purchase of the fan blades but also the purchase of the clamps, if 

requested. The DSA was further modified by including a fixed exchange rate clause since Sec.4 of 

the DSA does not specify any applicable exchange rate.  

3. The First Invoice CLAIMANT Sent is Correct and Therefore, Artt. 34 and 48 CISG Do Not 

Apply in the Present Case 

86.   CLAIMANT alleges that there are two different exchange rates applicable for the fan blades and the 

clamps and that the accounting department mistakenly applied the fixed exchange rate to the fan 

blades [R.17, Cl.Memo, para.91]. On this ground, CLAIMANT alleges that it has the right to cure 

such mistake even after the time of delivery by virtue of Artt. 34 and 48 CISG [R.17, Cl.Memo, 

para.95]. However, CLAIMANT’s allegations are groundless.  

87.   Trying to support its position, CLAIMANT argues that its request to separate the two invoices is an 

indication of its intention to separate the allegedly two applicable exchange rates [R.14, Cl.Memo, 

para.78]. Indeed, two invoices were made [R.12, Cl.Ex.3]. Yet, the accounting department used the 

fixed exchange rate for both invoices [R.13, Cl.Ex.4]. This was not a mistake in calculation. The real 

purpose of separating the invoices was due to the fact that the blades and the clamps were subject to 

different pricing methods. The price for the blades was to be calculated on cost-plus basis [R.10, 

Cl.Ex.2], while the price for the clamps was to be calculated on cost coverage basis [R.11, Cl.Ex.2]. 

Mere separation of invoices does not necessarily indicate that two different exchange rates were 

applicable for the respective invoices. 

88.   Moreover, CLAIMANT’s CFO understood Ms. Beinhorn’s inquiry on whether CLAIMANT can 

accept a fixed exchange rate for the clamps [R.50, Cl.Ex.9] as an indication of her understanding that 

the fixed exchange rate applies to the clamps only [R.15, Cl.Memo, para.84]. CLAIMANT attempts 

to support its weak position by alleging that its CFO’s understanding reflects the understanding of a 

reasonable person [R.15, Cl.Memo, para.84]. 

89.   Schmidt-Kessel asserts that what is decisive is the understanding of the party “that the other party 

making the statement meant to address, the addressee” [Schlechtriem/Schwenzer, p.151, para.15]. In 

the case at hand, Ms. Beinhorn was CLAIMANT’s negotiator for the purchase of the clamps, and 

therefore, her understanding is decisive and not the understanding of the CFO. In order to determine 
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Ms. Behinhorn’s understanding, the purpose of her inquiry must be considered. The price for the 

clamps was to be calculated on a cost coverage basis [R.11, Cl.Ex.2]. Ms. Beinhorn’s inquiry is, in 

fact, an indication of her concern as to whether CLAIMANT can accept for the clamps, not only a 

cost coverage basis but also, a fixed exchange rate. Accepting a fixed exchange rate for the fan blades 

was not a subject of concern as their price was to be calculated on a cost-plus basis [R.11, Cl.Ex.2].  

90.   Contrary to CLAIMANT’s allegation, in the absence of any mistake in calculating the price for the 

fan blades, Artt. 34 and 48 CISG, which deal with curing non-confirming goods, do not apply in this 

case.  

4. The contra proferentem Rule Does Not Apply in the Present Case 

91.   The contra proferentem rule, which applies to the CISG, provides for an interpretation against the 

party who drafted the contract terms if they are ambiguous [CISG-AC Opinion No.13, para.9.1; 

Honnold(1999), p.118; Schlechtriem/Schwenzer, p.168, para.49;CISG Digest, p.56, para.20]. 

CLAIMANT alleges that the terms of the addendum are ambiguous merely because the terms “main 

Agreement” and “agreement” were used [R.16, Cl.Memo, para.87].  

92.   The DSA does not contain a definitions’ clause that defines the DSA as Agreement. Schmidt-Kessel 

states that definition norms presume “a unified terminology in the contract” 

[Schlechtriem/Schwenzer, p.158, para.30]. In the present case, the Parties referred to the DSA as 

“contract” [R.9, Cl.Ex.2] and as “Agreement” [R.10, Cl.Ex.2] in different occasions within the DSA 

itself before the addendum was added. The lack of consistency in referring to the DSA denies the 

existence of any definition norms. Therefore, CLAIMANT may not argue the ambiguity of the 

addendum on weak grounds, such as referring to the DSA using different terms than what was used 

by the Parties when there was no consistency in the first place.  

93.   Even if the terms of the addendum are ambiguous, they should not be interpreted against 

RESPONDENT. The contra proferentem rule is inapplicable if the contract was drafted by 

collaboration between the parties [Cserne, p.12], as in the case at hand. On October 22 2010, 

RESPONDENT suggested to CLAIMANT certain terms for the addendum [R.28, Resp.Ex.2]. 

CLAIMANT spent two days before confirming its acceptance of the suggested terms on October 24 

2010 [R.30, Resp.Ex.4], and then prepared the addendum for signature by both Parties on October 26 

2010 [R.11, Cl.Ex.2]. This evidences that RESPONDENT is not solely responsible for drafting the 

terms of the addendum.  
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94.   Furthermore, in its email, RESPONDENT suggested the terms of the addendum to CLAIMANT and 

expressed its intention to sign it “if these terms are acceptable to [CLAIMANT] you” [R.28, 

Resp.Ex.2]. CLAIMANT unreasonably contends that it has “acted therefore in reliance on that 

conduct and signed the addendum” [R.16, Cl.Memo, para.87].  

95.   Several courts declined to apply the contra proferentem doctrine where both parties were 

sophisticated businesses [PMLI Company v. R-D, Inc.; Sentinel Products Corp. v. Scriptoria; FSS 

Inc. v. CCS Inc.]. In the present case, CLAIMANT is a highly-specialized company for the 

manufacturing of fan blades [R.3, Req. for Arb, para.1]. Therefore, it cannot play the role of the 

inexperienced party who acted in reliance on the terms suggested by RESPONDENT when, in fact, 

CLAIMANT had two days to consider the suggested addendum terms and then voluntarily chose to 

unconditionally accept them [R.30, Resp.Ex.4]. CLAIMANT had the power to modify and the 

opportunity to request clarification of the meaning of any of the terms or words used had it found it 

ambiguous. When CLAIMANT read the provisions of the addendum, alongside RESPONDENT’s 

statement not to enter into a separate agreement for the clamps, it must have found the term 

“agreement” clear on its reference to the blades and the clamps combined.  

96.   In one case, the court refused to apply the contra proferentem rule because both parties were of 

“relatively equal bargaining strengths” [Terra Int. Inc. v. Mississippi Chem. Corp.]. CLAIMANT is 

not the weak party in this case. In fact, it is the one with the stronger bargaining power since 

RESPONDENT was in need for clamps from CLAIMANT particularly [R.5, Req. for Arb., para.8]. 

CLAIMANT had the power to completely reject to provide RESPONDENT with clamps. In such 

circumstances, it is unreasonable for CLAIMANT to argue its reliance on RESPONDENT’s 

suggestion. RESPONDENT’s polite statement “if these terms are acceptable to you” [R.28, 

Resp.Ex.2] indicates RESPONDENT’s weak, or at least equal, bargaining position compared to 

CLAIMANT. Even if both Parties had equal bargaining powers, the contra proferentem would not 

apply in this case.  

III. Even if the Fixed Exchange Rate in the Addendum is Not Applicable to the Fan Blades, the Exchange 

Rate of US$ 1 = EQD 1.79 is Not Applicable 

97.   The exchange rate between 2007 and 2010 had been very stable, “fluctuating in a corridor of US$ 1 

= 2.00 EQD and US$ 1 = 2.02 EQD” [R.56, PO2, para.12]. When negotiating the terms of the DSA, 

the Parties relied on the stability of the exchange rate. CLAIMANT stated that the “Exchange rate 

should be around 2-1 and has been very stable over the last years” [R.8, Cl.Ex.1]. Although 
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CLAIMANT will need to convert its costs from EQD to US$, there will be “no major risk involved” 

[R.8, Cl.Ex.1] since the exchange rate has been and is expected to remain stable.  

98.   Spivack asserts regarding international sales that “parties need to be assured that the fluctuations of 

national markets will not put their contracts at risk.” He further elaborates “a seller or buyer who 

had to worry about every shift within a country's borders would endanger the contract would be 

unwilling to take the risk” [Spivack, p.789]. This further supports the opinion that domestic currency 

fluctuations should not influence the contractual agreement between the parties in international trade.  

99.   When the Parties signed the DSA, the exchange rate was US$ 1 = 2.00 EQD [R.56, PO2, para.12]. 

However, the exchange rate suddenly dropped into US$ 1 = 1.98 EQD on October 1 2010 due to 

unforeseeable changes in the political situation of Equatoriana, CLAIMANT’s main seat of business 

[R.56, PO2, para.12]. The exchange rate between October 22 and October 25 2010, which is the 

period when the addendum provisions were introduced by RESPDONDENT and agreed upon by 

CLAIMANT, was US$ 1 = 2.01 EQD [R.56, PO2, para.12]. Due to the unexpected political changes 

of October 1 2010 that affected the exchange rate, it was important to determine the exchange rate 

applicable to the fan blades. Therefore, RESPONDENT stated in the addendum of the DSA the 

exchange rate prevailing when the addendum was introduced on October 22 2010. This exchange rate 

of US$ 1 = 2.01 EQD falls within the corridor of US$ 1 = 2.00 EQD and US$ 1 = 2.02 EQD, which 

the Parties relied upon during their negotiations [R.8, Cl.Ex.8]. 

100.   From the end of 2012 onwards, the exchange rate has been fluctuating between US$ 1 = 1.76 EQD 

and US$ 1 = 1.80 EQD [R.56, PO2, para.12]. CLAIMANT contends that the exchange rate applicable 

to the fan blades is the average rate for the time of production which is US$ 1 = 1.79 EQD. However, 

in normal circumstances, the exchange rate at the time of production would have been between US$ 

1 = 2.00 EQD and US$ 1 = 2.02 EQD. RESPONDENT should not be penalized in order for 

CLAIMANT to benefit from the political changes in its own country, which drastically affected the 

exchange rate [R.56, PO2, para.12].  

101.   In one case, the seller wanted to use the exchange rate at the time of payment rather than at the time 

of contracting in order to avoid the currency risk. The court held that the seller should bear the risk 

of an “undesirable change in the exchange rate” [Landgericht Heidelberg]. Moreover, where the 

CISG was applicable, one arbitral tribunal held that “change in the internal rate of a national 

currency against US dollars is a creditor's domestic affair” [TICA RFCCI, Case No.61/1993]. 
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102.    In the present case, the drastic changes in the exchange rate between US$ and EQD were due to the 

political changes in CLAIMANT’s place of business. Accordingly, RESPONDENT must not be 

unjustly required to bear the exchange rate risk resulting from CLAIMANT’s domestic affairs. Even 

if the Tribunal were to find that the exchange rate in the addendum does not apply to the fan blades, 

it is respectfully requested to apply the exchange rate which reflects the Parties’ reliance on its 

stability and which falls within the corridor of US$ 1 = 2.00 EQD and US$ 1 = 2.02 EQD.   

B.  CLAIMANT is Not Entitled to an Additional Amount of US$ 102,192.80 for The Bank   

Inspection Levy from RESPONDENT 

103.   CLAIMANT has no grounds for its claim that RESPONDENT is to bear these costs because first and 

foremost, the payment of the Bank inspection fee is not a contractual obligation under the DSA (I). 

Secondly, RESPONDENT has no obligation under Art. 54 CISG to pay the levy (II). Moreover, 

RESPONDENT is not obliged to pay the levy by virtue of Art. 35 CISG (III).  

I. Payment of the Bank Inspection Fee is Not a Contractual Obligation under the DSA  

104.   According to CLAIMANT, the payment of the Bank inspection costs is to be borne by 

RESPONDENT as it has an obligation to pay the full purchase price by virtue of Sec 4.3 of the DSA. 

RESPONDENT agreed to “deposit the full purchase price into SELLER’s account” and to bear the 

“bank charges for the transfer of the amount” [R.19, Cl.Memo, para.102]. Nevertheless, 

RESPONDENT did pay the full purchase price despite the deduction of the levy (1), and it has no 

obligation to pay the levy since it is not a charge for the transfer of the amount (2). 

1. RESPONDENT Paid the Full Purchase Price Despite the Deduction of The Levy  

105.   RESPONDENT has fulfilled its contractual obligation to “deposit the full purchase price into 

SELLER’s account” [R.10, Cl.Ex.2], by effecting payment of the full purchase price regardless of the 

deduction of the levy since it was deducted after the payment was effected. The DSA required nothing 

more from RESPONDENT after the funds were so deposited.  

106.   According to Art 6.1.8 (2) of the UNIDROIT Principles, in the case of payment through transfer of 

funds, the obligation of the obligor is discharged and payment is considered complete when the 

transfer to the obligee's financial institution becomes effective. Thus, in any event concerning the 

discharge of the payment obligations, even in case where a bank does not forward the funds it 

received, the transferor will be considered to have completed payment. That is even before the 

transferee is credited, based on the notion that the institution acts as the obligee’s agent [UNIDROIT 

Principles Official Comment]. Likewise, the buyer’s liability is limited to the originator’s bank it 
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engages and does not extend to cover delays, faults, and risks of insolvency after the bank chosen by 

the seller receives the funds since the buyer did not employ it [Hadding/Schneider, p.49]. 

107.   In the present case, RESPONDENT has effected payment of the full purchase price, which was later 

confirmed by the Bank [R.17, Cl.Ex.8]. As a result, RESPONDENT has fulfilled its payment 

obligation according to the UNIDROIT Principles, since discharge of the payment obligation occurs 

when payment is effected, and not when it is credited. CLAIMANT’s allegations that the payment of 

the levy is part of RESPONDENT’s contractual obligation to pay the price is groundless [R.19, 

Cl.Memo, para.106] since the levy is a cost subsequent to the step of effecting payment. 

108.   According to the abovementioned, RESPONDENT is not liable for what happens to the amount 

CLAIMANT’s bank receives as its liability ends by effecting payment. CLAIMANT was credited a 

deducted amount due to an act of the Bank which falls outside the scope of RESPONDENT’s liability 

[R.17, Cl.Ex.8]. Had the levy been a prerequisite to effecting payment or even associated with it, 

RESPONDENT would have had to bear its costs in order to fulfill its payment obligation. 

Consequently, it cannot be alleged that RESPONDENT failed to pay the full purchase price. 

2. The Levy is Not a Transfer Charge 

109.  Whereas the DSA imposes an obligation on RESPONDENT to bear “the Bank charges for the 

transfer of the amount” [R.10, Cl.Ex.10], the levy does not fall within the scope of this provision as 

it is not a charge for the transfer of the amount.  

110.   The provision expressly provides for an obligation to bear any costs charged by the Bank exclusively 

for the transfer of the amount [R.10, Cl.Ex.10]. The UNCITRAL Model Law on International Credit 

Transfers defined credit transfer in Art 2(a) as “the series of operations… made for the purpose of 

placing funds at the disposal of a beneficiary”.  

111.   However, in contrast to CLAIMANT’s view that the levy tax is a charge for the transfer of the 

amount [R.19, Cl.Memo, para.104], the levy was not charged by the Bank for the purpose of 

transferring the amount. In fact, the levy was deducted by the Financial Investigation Unit for the 

purpose of investigating the payment because the amount exceeded US$ 2 million as per Section 12 

Regulation ML/2010C [R.17, Cl.Ex.8]. In other words, the transfer was not the reason for this charge. 

The levy was deducted to cover the costs of the investigation, and not the costs of the transfer. Had 

the levy been a charge for the transfer, it would have been charged in every action of transfer 

regardless of the amount transferred and prior or at the time of the transfer. It is thus not a charge 

associated with the transfer that RESPONDENT agreed to bear when concluding the DSA. 
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II. RESPONDENT Has No Obligation under Art. 54 CISG to Pay the Levy  

112.   The payment of the 0.5% levy deducted by the Bank for money laundering investigations does not 

fall under the scope of obligations set forth by Art. 54 CISG, since it is not a step to enable the 

payment of the price. The obligatory steps to be taken by the buyer in Art. 54 CISG are described as 

“required” steps to enable payment [Honnold, p.323]. These steps are “requisite” steps that need to 

be taken to “effect” payment of the price, including compliance with commercial or administrative 

requirements [Schwenzer, p.814, para.5]. They further include obtaining a letter of credit and paying 

governmental tariffs for the exportation of money [Gabriel, p.274]. If the buyer fails to comply with 

these steps, payment will not be made at all. Accordingly, Art. 54 CISG can only be invoked in 

situations related to the payment of the price, and not situations regarding the full payment of the 

price. 

113.   In the present case, RESPONDENT has not faced any obstacles when effecting payment of the price 

[R.12, Cl.Ex.3]. The Bank deducted a 0.5% levy from the amount RESPONDENT already effected 

payment of, and credited the remaining amount to CLAMANT’s account [R.17, Cl.Ex.8]	  Hence, the 

levy deducted by the Bank is not a preliminary step to enable the payment of the price since it was 

made independently and regardless of the levy tax. The levy did not stand in the way of the payment 

that, if not complied with, payment will be disabled. Therefore, CLAIMANT’s false allegation that 

RESPONDENT should pay the levy charge by virtue of Art. 54 CISG should be rejected, as it has 

no legal basis. 

III. RESPONDENT Has No Obligation to Pay the Levy by Virtue of Art. 35 CISG 

114.   Since the DSA is the primary source of the Parties ‘intentions [Schlechtriem/Schwenzer, p.514, 

para.1], and RESPONDENT has fulfilled all its obligations that were imposed by it, CLAIMANT 

may not argue breach under the DSA or the CISG (1). Accordingly, CLAIMANT is obliged to pay 

the levy as per CISG case law (2). Also, CLAIMANT’s ignorance of the law is not an excuse to be 

reimbursed for the levy deduction (3). 

1.CLAIMANT May Not Argue that RESPONDENT is in Breach of the DSA or the CISG 

115.   RESPONDENT fulfilled all its payment obligations under the DSA, and therefore, CLAIMANT’s 

allegation concerning breach lacks the legal and factual basis [R.23, Cl.Memo, para.129].  

116.   Adhering to the hierarchy in the application of the CISG articles, Art. 35(1) CISG defines the 

contract as a primary source for the standard of conformity [Kroll/Mistelis/Perales/Viscasillas, p. 



Dar Al-Hekma University  
	   	  

24	  
	  

498, para. 37]. The purchase price provision stipulated under Sec. 4 DSA sets no obligation on 

RESPONDENT to pay the levy. 

117.   Furthermore, Art. 35(2) CISG protects the reasonable expectation of the parties where the provision 

concerning conformity is insufficient [Kroll/Mistelis/Perales/Viscasillas, p.489, para.3].  Even 

though Art. 35(2) CISG states that the goods delivered must be fit for the purpose which they would 

be ordinarily used, the Convention has not set a clear interpretation on how “ordinary” can be 

determined. The application of domestic concepts entails danger, as the interpretation of the term 

will be confined to the lines of domestic rules. Reliance on broad and abstract terms like “average 

quality” and “merchantability” may hinder the harmonization of the Convention’s application 

[Kroll/Mistelis/Perales/Viscasillas, p.509, para.78-79; Honnold, p.331-333, para 225].  

118.   In the absence of agreement, the interpretation of the term “ordinary use” is essential because of 

disputes that arise when the ordinary use differs between the parties’ places of business. These uses 

differ considerably and include public law regulations that are set by each country for purposes of 

protection [Kroll/Mistelis/Perales/Viscasillas, p.510-511, para.85-86; Alajaj, p.175].  

119.   It has been widely acknowledged, that unless agreed otherwise, the public law regulations are 

relevant for conformity of delivery under Art. 35(2) CISG. Accordingly, a party is not expected to 

be aware of all public law regulations of the other party’s state unless the latter informs it of such. 

The Tribunal should apply the same consideration to the obligation to pay the price in the case at 

hand, as the levy regulation imposed in CLAIMANT’s state is both unique and newly applied [R.17, 

Cl.Ex.8]. 

120.   Contrary to CLAIMANT’s assertion regarding Art. 35(3) CISG [R.22, Cl.Memo, para.124], 

RESPONDENT’s payment effect would only be considered a lack of conformity in a situation where 

RESPONDENT “knew or could not have been unaware of such lack of conformity”. In this case, 

RESPONDENT could have not reasonably been aware of the extraordinary levy. Since CLAIMANT 

failed to inform RESPONDENT about the unique levy, CLAIMANT should bear the costs.  

2.The CISG Case Law Established a General Principle Regarding Conformity with Public 

Law Regulations 

121.   The questions as to whether non-compliance with public law regulations are to be considered a lack 

of conformity, particularly in relation to which party’s public law regulations should be controlling, 

the seller’s or the buyer’s place of business, are not expressly addressed. The famous New Zealand 
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Mussels Case brought clarity to the aforementioned two questions, and it is the leading and most 

commonly cited case regarding this issue [Joonas, p.43; Mussels Case].  

122.   The issue of conformity of goods has been inadequately addressed by the Convention 

[Schlechtriem(2005); Enderlein/Maskow, p.144]. Therefore, with an aim to interpret the Convention 

in a unified fashion, the court’s decision in the Mussels Case has been followed outside Germany 

and has been praised for bringing a fundamental international perspective to the issue [Honnold, 

p.323, para 2].  

123.   The aforementioned case involves a Swiss seller that delivered mussels to a German buyer, of which 

the mussels delivered were non-compliant with the German health authorities’ recommendation 

regarding the level of cadmium [VIII ZR 159/94, 1995]. The General rule concluded by the German 

Supreme Court in the Mussels Case is that the seller should not be liable for ascertaining the unique 

regulations that exist in the destination state that are different than in the seller's place of business 

[Joonas, p.43].  

124.   Furthermore, the Mussels Case established three main exceptions in which the seller should be aware 

of the destination state's regulations. A seller is to inform itself of the regulations when its state 

applies the same regulations, when the buyer informs the seller of the regulations, or when due to 

"special circumstances", the seller should be aware of the regulations [Saidov, p.534].  

125.   The same general rule should be followed in the case at hand. In assessment of the three main 

exceptions founded under the Mussels Case, CLAIMANT did not inform RESPONDENT of the 

extraordinary public law regulation imposed in its place of business in Equatoriana [R. 26, Ans. to 

Req. for Arb., para.19]. Moreover, no similar rule exists in RESPONDENT's place of business in 

Mediterraneo or any other country known to it [R.26, Ans. to Req. for Arb., para.18]. Lastly, 

RESPONDENT could not have been possibly aware of such a very specific public law regulation 

because the foreign press and the newspapers in Meditteraneo solely reported that governmental 

actions against money-laundering have been taken by Equatoriana, without providing any further 

details on the costs involved [R.55, PO2, para.7]. 

126.   It would be unreasonable to expect RESPONDENT in the present case to be beforehand aware of 

all the different public law regulations that are enforced in the destination state 

[Kröll/Mistelis/Perales Viscasillas, p.512, para.89]. Additionally, it has been suggested that it is 

both fair and efficient to allocate the risk to the party who is in a better position to access the relevant 
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information [Saidov, p.543]. In fact, CLAIMANT could have simply avoided the risk by informing 

RESPONDENT of this regulation [Joonas, p.46].   

127.   It is further significant to highlight as an example that the ruling of the Mussels Case has been applied 

in the Austrian Machines Case, and the court held that despite the seller being aware of the place of 

delivery, it was the buyer’s duty to inform and incorporate the standards of its own country. The 

seller was not under an obligation to follow the administrative requirements of the buyer’s country 

[Machines Case, 2000, 2 Ob 100/00w]. 

3.CLAIMANT May Not Rely on Ignorance of Its Own Laws to be Reimbursed for the Levy 

Deduction  

128.   Pursuant to the ignorantia legis neminem excusat, CLAIMANT may not rely on its ignorance of its 

public law regulations. As first and foremost, all the legal systems donate to the principle that 

ignorance of the law is no excuse [Kritzer, p.163]. Thus, ignorance of the levy regulation may not 

excuse CLAIMANT from its obligation to inform RESPONDENT of the regulation. Mohs asserts 

this obligation on CLAIMANT, as by virtue of Art. 54 CISG, the parties are under a transmissible 

obligation to inform each other of their laws and regulations in their places of business, and the seller 

has a duty to inform the buyer of all applicable foreign rules of its country [Schlechtriem/Schwenzer, 

p.841, para.4]. As the CISG aims to balance the obligations of the buyer and the seller, imposing a 

duty on the buyer to observe all the laws and regulations with its contracting party would place a 

huge burden on it [Kroll/Mistelis/Perales/Viscasillas, p.804, para.2]. 

129.   The followers of the Mussels Case approach, view that as the CISG aims to balance the obligations 

of buyer and seller, imposing a duty on buyer to observe all the laws and regulations with its 

contracting party would place a huge burden on it [Kroll/Mistelis/Perales/Viscasillas, p.804, para.2]. 

The German Supreme Court mentioned that the buyer is more likely to be familiar with such 

regulations, and the parties could expressly agree on a contractual obligation to comply with such 

requirements under Art. 35(1) [Honnold, p.323, para.2]. 

130.   In any case, even if CLAIMANT alleges ignorance, the facts of the case contradict such allegation. 

The facts of the case reveal that CLAIMANT knew about the regulation and was aware of the press 

reports since December 2009, even before signing the DSA [R.55, PO2, para.8]. Additionally, prior 

to invoicing RESPONDENT, CLAIMANT had knowledge of the levy in two previous occasions 

with other dealings, as it paid for it for one of them [R.55, PO2, paras.8-9].   
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131.   Therefore, CLAIMANT in the present case is in a better position to know about the laws of its own 

country [Saidov, p.543; Smallmon v. Transport Sales Ltd]. Since it was impossible for 

RESPONDENT to know or ought to have known of the levy regulation, it was CLAIMANT’s 

responsibility to either inform RESPONDENT or at least mention the law regulation in the DSA. 

CONCLUSION OF ISSUE 2 

132.   In conclusion, CLAIMANT is not entitled to any additional payments from RESPONDENT as the 

purchase price has been fully paid and the bank inspection costs do not fall under RESPONDENT’s 

obligations. The purchase price for the fan blades amounts to US$ 20,438,560 based on the fixed 

exchange rate stipulated in the addendum. The fixed exchange rate applies to both the calculation of 

the fan blades and the clamps. Moreover, the Bank inspection costs do not fall under 

RESPONDENT’s contractual obligations since it did effect the payment of the full purchase price 

and it is not a charge for the transfer of the amount.  

ISSUE 3: THE TRIBUNAL SHOULD GRANT RESPONDENT ITS REQUEST FOR 

SECURITY FOR COSTS 

133.   The Tribunal in this arbitration proceeding has the authority to grant security for costs orders (A). 

Based on present circumstances, it should exercise its authority and order CLAIMANT to provide 

security for RESPONDENT’s arbitration and legal costs (B). 

A.  The Tribunal Has the Power to Order Security for Arbitration and Legal Costs 

134.   The Tribunal is permitted to grant RESPONDENT its security for costs request, and it should exercise 

this power in the case at hand. The Arbitration Agreement, with all its elements, grants the Tribunal 

the power to order CLAIMANT to provide security for arbitration costs (I), including the legal fees 

it incurred (II). 

I.   The Arbitration Agreement Allows the Tribunal to Grant Security for Costs Orders 

135.   In the case at hand, Sec. 21 of the DSA is considered to be the Arbitration Agreement between the 

Parties. The Parties to this arbitration have agreed that the arbitration seat is Vindobona, Danubia. 

The UNCITRAL Model Law, as amended in 2006, has been adopted as the domestic arbitration law 

verbatim in Danubia [R.60, PO2, para.37], deeming it the lex arbitri in this proceeding. Therefore, 

the UNCITRAL Model Law, which is the Danubian Arbitration Law (“DAL”) is the applicable 

procedural law in this dispute.  
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136.   The DSA refers the Parties to the CAM-CCBC Rules, and asserts that arbitration proceeding must be 

“in line with international arbitration practice” [R.11, Cl.Ex.2]. Contrary to CLAIMANT’s 

understanding, each of the elements referred to in the Arbitration Agreement does empower the 

Tribunal with the authority to order security for costs. The DAL provides the Tribunal with such 

power under Art. 17 (1), as does Art. 8 CAM-CCBC Rules (2). In addition, granting orders of security 

for costs is recognized in international arbitration practice (3).  

1. Art. 17 DAL Allows the Tribunal to Grant Security for Costs Orders 

137.   The DAL explicitly provides the Tribunal with the power to grant interim measures upon the request 

of one party. Art. 17 DAL states, “Unless otherwise agreed by the parties, the arbitral tribunal may, 

at the request of a party, grant interim measures”. It is accepted by leading commentaries that any 

interpretation of this article that excludes the Tribunal’s authority to grant security for costs order is 

an interpretation that is “fairly-clearly mistaken” [Born(2014), p.2495]. Many tribunals have 

acknowledged that the phrase “provide a means of preserving assets out of which a subsequent award 

may be satisfied” found in Art.17(2)(c) DAL demonstrates that security for costs orders are indeed 

covered by this article [CIoA, p.19, para.7; Pessey, para.23]. 

138.   Consequently, the Tribunal in the case at hand has the authority to order CLAIMANT to provide 

RESPONDENT with security for costs. 

2. Art. 8 CAM-CCBC Allows the Tribunal to Grant Security for Costs Orders 

139.   Art. 8 CAM-CCBC Rules clearly states that “Unless the parties have otherwise agreed, the Arbitral 

Tribunal can grant provisional measures, both injunctive and anticipatory”. By definition, security 

for costs requests fall within the scope of the latter, as they are intended to anticipate the aftermath of 

the final decision on the merits of the proceedings [EJN, para.3.2; Draetta/Luzzatto, p.325, 

para.2.11] 

140.   By the inclusion of Art. 8, the CAM-CCBC Rules joins the rest of the vast majority of arbitral rules 

that accepts the arbitrators’ jurisdiction to grant provisional measures [Straube/Finkelstien/Filho, 

p.143]. As a form of provisional relief [Born(2014), p.2495], security for costs is encompassed by 

this article. Therefore, the Tribunal in this dispute enjoys the authority to grant security for costs 

orders. 

3. Granting Security for Costs Orders is Recognized in International Arbitration Practice 

141.   In the Arbitration Agreement, the Parties agreed that the arbitration proceeding must be in compliance 

with international arbitration practice [R.11, Cl.Ex.2]. CLAIMANT attempts to dismiss 
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RESPONDENT’s security for costs request alleging that granting such a request is not in line with 

international arbitration practice [R.24, Cl.Memo, para.136]. 

142.   In recent years, there has been a trend in the international arbitration arena supporting the tribunal’s 

authority to grant security for costs orders [Pessey, para.22]. Many of the leading arbitration rules 

and laws recognize the tribunals’ authority to grant security for costs orders. Examples include 

the London Court of International Arbitration (LCIA), the English Arbitration Act of 1996, and the 

International Court of Arbitration (ICC) [Blackaby/Partasides/Redfern/Hunter, p.324-325, 

para.5.33]. Even under the International Centre for Settlement of Investment Disputes rules 

(“ICSID”), which has been hesitant in the past to grant security for costs orders, a tribunal has held 

in favor of a respondent requesting security for its costs [ICSID Case No. ARB/12/10, 2014; See 

Below, para.170]. 

II.  Legal Fees are a Relief Covered by Security for Costs Requests 

143.   CLAIMANT alleges that security for costs orders only cover what it categorized as “arbitration 

costs”, but not legal costs. However, the term “costs of arbitration” is understood to encompass 

procedural and other costs incurred by the Parties, including the lawyers’ fees and expenses [Sachs, 

p.104; Blackaby/Partasides/Redfern/Hunter, p.545, para.9.90]. In addition, the 2006 amendments of 

the UNCITRAL Model Arbitration Law were significant regarding interim measures, and 

CLAIMANT cannot rely on case law before these amendments (1). Moreover, the UNCITRAL 

Arbitration Rules list legal costs as part of the arbitration costs (2).  

1. CLAIMANT Cannot Rely on Case Law before the 2006 Amendments  

144.   CLAIMANT relies on the case of Lindow v. Barton [R.25, Cl.Memo. para.139], which had been 

decided on the bases of a phrase that was deleted from Art. 17 of the UNICTRAL Model Law after 

the 2006 amendments. On that case, the decision not to grant a party the security for costs was based 

on the fact that interim measure orders must be “in respect of the subject matter of the dispute” 

[Greenberg/Kee/Weeramantry. p.370, para.7.209]. This phrase has been deleted after the 2006 

amendments.   

145.   The Working Group II, while reviewing the UNCITRAL Arbitration Rules in light of the 

UNCITRAL Model Law, decided to delete the same phrase from Art. 26 of the rules, which 

corresponds with Art. 17 of the UNCITRAL Model Law. It was accepted that the deleted phrase was 

“overly restrictive” [Working Group II (September 2006), p.22, para.105].  
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146.   In fact, the deleted phrase was considered as to restrict security for costs orders to substantive matters, 

deeming security for legal costs not included. However, the exclusion of such restriction expands the 

tribunals’ authority to order security for costs, including procedural [Pessy, para.23] and legal costs.   

147.   The same working group agreed that the phrase “preserving assets out of which a subsequent award 

may be satisfied” in Art. 17 of the Model Law did encompass security for costs [Working Group II 

(September 2007), p.10, para.48]. 

148.   Consequently, as Danubia has adopted the UNCITRAL Model Law with its 2006 amendments as its 

domestic DAL verbatim [R.60, PO2, para.37], and since the 2006 amendments were of significant 

importance in regard to interim measures, CLAIMANT cannot rely on case law ruled based on 

phrases deleted upon the recent amendments.  

2.CLAIMANT Cannot Rely on the UNCITRAL Arbitration Rules 

149.   As CLAIMANT correctly stated, the UNCITRAL Arbitration Rules and the UNCITRAL Model Law 

are intimately related, especially with regard to Art. 17 of the Model Law and Art. 26 of the 

UNCITRAL Arbitration Rules [R.25, Cl.Memo, para.142; Caron/Caplan, p.516]. However, the 

UNCITRAL Arbitration Rules themselves stand as evidence against CLAIMANT’s assertion in 

relation to the exclusion of legal costs from an order for security for costs. 

150.   In fact, Art. 40 of the UNCITRAL Arbitration Rules defines the term “costs” and provides a list of 

what it includes. Subsection (c) of para.2 affirms that the term includes “The legal and other costs 

incurred by the parties in relation to the arbitration to the extent that the arbitral tribunal determines 

that the amount of such costs is reasonable”. 

151.   Hence, the UNCITRAL Arbitration Rules, which CLAIMANT relies upon, do encompass legal costs 

within its definition of the term “costs”. 

3.The CAM-CCBC Rules Payment Mechanism Does Not Conflict with the Security for Costs 

Request   

152.   CLAIMANT falsely suggests that RESPONDENT should have addressed the matter of security for 

costs “under the advanced payment procedure and not under interim measures” [R.26, Cl.Memo, 

para.148]. CLAIMANT relies on the payment mechanism put forth in Artt. 12.6.2 and 12.8 CAM-

CCBC Rules. However, security for costs and advance payment cover different costs (a), and the 

request for security for cost does not conflict with the cost allocation method (b).  

a.  Security for Costs and Advance Payment Cover Different Costs 
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153.   Although many parallels can be drawn between the two types of deposits, as both of them are of a 

provisional nature, security for costs and advance payments concern different types of costs. The 

advance payments cover the administrative and arbitrator’s fees, which are typically shared equally 

by the parties [Živković, para.3]. These costs are demonstrated by Art. 12.2 CAM-CCBC Rules, 

which sets the dates in which each of CLAIMANT and RESPONDENT will be required to satisfy 

the advance payment. These costs are also referred to under Art. 12.7 CAM-CCBC Rules which 

compels both Parties to deposit their portion of the amount calculated as the arbitrators’ fees.  

154.   On the other hand, the term “security for costs” is often used to refer to a provisional relief that 

includes security for legal costs [Born(2014), p.2495]. It covers any costs that RESPONDENT would 

bear during the arbitral proceeding, including its advance payment, the administrative fees and the 

arbitrators’ fees, in addition to its legal fees [Živković, para.3]. Hence, RESPONDENT’s request that 

CLAIMANT provides security for its arbitration and legal costs [R.46, Req. for Sec. for Costs] 

correctly falls under the umbrella of interim measures. 

155.   In any case, it is submitted that the Parties have fulfilled their obligations under Art.12 CAM-CCBC 

Rules [R.60, PO2, para.32]. The final award shall determine the Parties’ liabilities in relation to costs, 

in compliance with the Terms of Reference signed by the Parties [R.43, Terms of Ref.], and as per 

Art.10.4.1 CAM-CCBC Rules. 

b.  The Request for Security for Cost Does Not Conflict with the Cost Allocation Method 

156.   In international commercial arbitration, there are two key methods for cost allocation. The first one 

is the American rule, which provides that each party should bear its own legal costs, regardless of the 

outcome of the award. The second one is “cost follow the event” or the “loser-pays” rule, which is 

an “almost universally recognized” method [Bühler, p.250; Pajić/Dordević, para.1]. The latter is also 

known as the English rule [Riesenberg, p.979]. 

157.   However, decisions regarding the allocation of costs’ responsibilities is usually determined in 

accordance with the national arbitral laws and practices. DAL concludes that “questions regarding 

the fees and costs of arbitration are not appropriate matter to be dealt with in the model law” [Bühler, 

p.252]. Although the Danubian courts strictly apply the “cost follow the event” principle in its 

proceedings, the Tribunal has an extensive discretion to use a different method in costs’ allocation 

and deviate from the principle [R.58, PO2, para.26]. 

158.   In both ways, ordering CLAIMANT to fulfill the security for costs request does not conflict with any 

of the cost allocation methods [Pajić/Dordević, para.6]. Even though the American rule does not 



Dar Al-Hekma University  
	   	  

32	  
	  

usually cover legal costs, Art. 40 of the UNCITRAL Arbitration Rules establishes that costs of 

arbitration include the legal fees [See Above, para.150]. 

B. The Tribunal Should Exercise Its Power and Order Security for RESPONDENT’s Costs  

159.   As opposed to CLAIMANT’s allegations, the request for security for costs submitted by 

RESPONDENT is admissible (I), and the evidence submitted is sufficient to deem that 

RESPONDENT has met its burden of proof (II). 

I. RESPONDENT’s Request for Security for Costs is Admissible 

160.  When the Tribunal exercises its power in ordering provisional measures, it should balance between 

the interests and equities of the parties. RESPONDENT has not violated Art. 4.21 CAM-CCBC Rules 

or any other rule (1), and its delay in making security for costs is justifiable (2). 

1.  RESPONDENT Has Not Violated Art. 4.21 CAM-CCBC Rules 

161.   Contrary to CLAIMANT’s argument, RESPONDENT has not violated Art. 4.21 CAM-CCBC by 

requesting the Tribunal to order security for costs [R.26-27, Cl.Memo, paras.151-154]. A security for 

costs request is only an interim measure and not a “new claim or a cause of action”, and thus, it can 

be requested at any stage of the proceedings [Masons, para.20; Rechtsanwalte, para.31; Chikli, 

para.3]. 

162.   Even if such a request was included under Art. 4.21 of the CAM-CCBC rules, and though it was 

submitted after the Terms of Reference were signed, the parties to arbitration can introduce new 

arbitration proceedings if the Term of Reference did not cover a certain issue 

[Straube/Finkelstien/Filho, p.99]. Moreover, the reason why RESPONDENT had not requested 

security for its costs earlier in its answer to request for arbitration is its lack of knowledge about 

CLAIMANT’s previous awards at the relevant time [R.25, Ans. to Req. for Arb; R.46, Security for 

Costs; See Below, para.173]. 

163.   Security for costs is a special form of interim measures [Born(2014), p.2467; Gu, para.1; Waincymer, 

p.324,647]. A considerable number of views demonstrating arbitration rules believe that interim 

measures, such as security for costs requests, are not final arbitral awards rather are simply arbitral 

orders. In addition, the commentaries on the New York Convention, which the Parties are signatories 

to [R.60, PO2, para.35], stress on the same opinion [Born(2014), pp.2506-2513]. This means that a 

security for costs order is not a claim on its own; in fact, it is merely a procedural order. 

164.  Moreover, Art. 6.4 CAM-CCBC allows the Tribunal to extend the periods provided in the Rules in 

cases of necessity. These time periods are not mandatory and could be extended when “unforeseen 
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circumstances or a specific need” occur [Straube/Finkelstien/Filho, p.126]. In the case at hand, 

RESPONDENT had filed its request as soon as unforeseen circumstances occurred, and especially 

when it knew about the newspaper article [R.47, Resp.Ex.5]. 

165.   As a result, and although the request was made after the Terms of Reference were signed, as 

CLAIMANT pointed out [R.49, Ans. to Sec. for Costs Req.], the Tribunal may consider 

RESPONDENT’s request for the provisional measure of security for costs. 

2.  RESPONDENT Had Fulfilled the Requirements for its Security for Costs Request under 

DAL and CAM-CCBC Rules 

166.   As previously mentioned, security for costs is a special form of interim measures [Waincymer, p.324; 

Born(2014), p.2467; Gu, para.1]. Thus, the criteria used to test the necessity of applying security for 

costs is different from the one used in interim measures. Generally, in interim measures, the 

requesting party must show “urgency, serious or irreparable harm, and a tenable case on the merits”. 

However, in order to be granted a security for costs request, it is enough to show irreparable harm 

[Born(2014), p.2467; Waincymer, p.647]. In the present case, RESPONDENT is at risk to suffer 

irreparable harm by the possibility of being compelled to bear more obligations than it has agreed to 

under the DSA. Also, given the facts, CLAIMANT is facing financial difficulties [See Below, 

para.169-175]. Therefore, if RESPONDENT succeeds on the merits, CLAIMANT might be 

incapable of paying the award. RESPONDENT will consequently not be able to repair such harm 

unless its right was protected in advance by a security for costs order.   

167.   Even if security for costs was not considered a special form of interim measures, RESPONDENT had 

proved its compliance with interim measures’ requirements under CAM-CCBC Rules. Pursuant to 

Art. 8 CAM-CCBC, in order to grant RESPONDENT its security for costs request, it must show a 

prima facie case. This contains two main elements, first proving periculum in mora, the object of 

litigation must be threatened. Second, the existence of fumus boni juris, the appearance of good law, 

meaning that the party requesting the interim measure must have a reasonable claim on the merits 

[Straube/Finkelstien/Filho, p.126]. Both requirements are fulfilled, as the object of this arbitration is 

protecting RESPONDENT from bearing more obligations than it should under the DSA. Also, 

RESPONDENT has provided adequate evidence to win on the merits [See Above, paras.62-132]. 

168.   For the reasons stated above, RESPONDENT should be granted its security for costs request. 



Dar Al-Hekma University  
	   	  

34	  
	  

II. RESPONDENT Has Met its Burden of Proof  

169.   RESPONDENT recognizes that, in order to be granted its security for costs request, it must show the 

Tribunal adequate evidence of CLAIMANT’s poor financial state. In fact, RESPONDENT did 

present in its answer to request for arbitration evidence that illustrates such poor financial state. Thus, 

the Tribunal should grant RESPONDENT its order for security for costs.  

170.   In a relatively recent investor-state dispute under the ICSID Rules, which shares with the DAL a 

similar wide discretion of tribunals regarding interim measures [Pessey, para.25], the tribunal 

decided to grant respondent its security for costs request. The tribunal’s decision was based on three 

foundations; the claimant’s acknowledged financial strain, claimant’s evidenced history of non-

payment, and the existence of third party funding [ICSID Case No. ARB/12/10, 2014; González-

Bueno, para.5; Sethi, para.24].    

171.   The case at hand shares several similarities with the aforementioned award. CLAIMANT mentioned 

the substance of its financial responsibilities under the DSA several times, and declared that it is 

bearing heavy financial obligations while developing a new generation of fans, such in the period of 

developing its goods to RESPONDENT [R.50, Cl.Ex.9, para.2]. It was also bearing such risk when 

it entered into the DSA, without disclosing such significant information to RESPONDENT [R.50, 

Cl.Ex.9, para.2]. These statements made by CLAIMANT fulfill the first requirement, which is the 

claimant’s acknowledgment of its financial strain. 

172.   Furthermore, CLAIMANT declared the fact that a member of its negotiating team could have given 

a different expectation of one of its previous awards that does not comply with its audited accounts 

in February 2010 to RESPONDENT [R.50, Cl.Ex.9, para.3]. 

173.   The audited accounts show that the expectation of the claim’s value with the Government of Xanadu 

(hereinafter “Xanadu”) is only US$ 15,000,000 as CLAIMANT mentioned [R.50, Cl.Ex.9, para.3; 

R.59, PO2, para.28]. However, in November 9 2009, and before the Parties entered into the DSA, 

CLAIMANT’s representative created the impression of receiving US$ 100,000,000 as an arbitral 

award [R.60, PO2, para.34]. RESPONDENT did not know or ought to have known that both the 

previously mentioned statements and the award in the audited account relate to the same award. 

Additionally, the Business News Article provided by RESPONDENT to the Tribunal mentions 

another award that orders CLAIMANT to pay US$ 2,500,000 to one of its suppliers. CLAIMANT 

had not complied with the award [R.47, Resp.Ex.5, para.1]. This fact shows that the second 

requirement had been met, as it shows CLAIMANT’s history of non-payment.  
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174.   A security for costs request would be justified when there is a substantial change in a party’s financial 

situation between the year of contracting and the year of arbitration [CIoA, p.7]. When comparing 

CLAIMANT’s total assets between the years 2010 when the DSA was signed, and 2015 when the 

arbitration was requested, a difference of approximately US$ 10,000,000 is noticed [R.59, PO2, 

para.28]. 

175.   In late 2015, CLAIMANT had to take a US$ 3,000,000 loan from its parent company “to provide 

necessary liquidity” in order to complete manufacturing RESPONDENT’s goods, and it also had to 

request third parties to provide funds for its arbitration against RESPONDENT [R.59, PO2, para.29]. 

Although this request was not granted because “the case was too small for the third parties funding 

guidelines,” it shows CLAIMANT’s intention of seeking third-party funding [R.59, PO2, para.29], 

which fulfills the last requirement of the previously mentioned ICSID case.  

176.   All the facts affirm CLAIMANT’s unstable financial situation. Thus, the Tribunal should grant 

RESPONDENT its security for costs request in order to protect its rights. 

177.   Even if these facts and the evidence presented by RESPONDENT were not enough to grant it its 

security for costs request, the Tribunal has the authority to order CLAIMANT to provide it with 

further documents [Waincymer, p.116; Tritmann/Kalsolowsky, p.330]. The Tribunal should exercise 

this power and order CLAIMANT to provide clear evidence, and CLAIMANT is required to comply 

with such order. 

CONCLUSION OF ISSUE 3 

178.   In this case, the Tribunal has the authority to order CLAIMANT to provide security for 

RESPONDENT’s arbitration and legal costs, and should exercise this authority. The Tribunal should 

not dismiss RESPONDENT’s request of security for costs, as it has based its request on its legitimate 

rights under the DAL, the CAM-CCBC Rules, and the international arbitration practice.  

REQUEST FOR RELIEF 

179.   In light of the above arguments and pleadings, Counsel for RESPONDENT respectfully requests the 

Arbitral Tribunal to: 

(1)  find CLAIMANT’s claims to be inadmissible as they are not in line with the DSA or the CAM-CCBC 

rules; 

(2)  grant RESPONDENT its order for security for costs; 

(3)  dismiss CLAIMANT’s request for the additional amount of US$ 2,387,430.80. 

The RESPONDENT reserves the right to amend this request for relief as may become necessary.  
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