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STATEMENT OF FACTS 

1. Parties to this arbitration are SantosD KG “RESPONDENT” and Wright Ltd. “CLAIMANT”. 

RESPONDENT is one of the top manufacturer of jet engines incorporated in Mediterraneo, while 

CLAIMANT is a manufacturer of fan-blades for jet engines incorporated in Equatoriana. 

2. CLAIMANT and RESPONDANT were subsidiaries of Engineering International SA (EISA) until 

year 2010, which was a multinational, based in Oceania and active in various fields of engineering, 

in particular turbines of all sorts. However, in June 2010, CLAIMANT was sold to Wright Holding 

PLC. In July 2010, RESPONDENT was sold to a Private Equity Fund the SpeedRun.  

3. In 2010, RESPONDENT received a notice from Earhart SP that it was planning to develop a new 

signature line 100 executive jet and it was looking for quotes for the jet engines. RESPONDENT 

was eager to get the contract from Earhart SP; therefore, it wanted to develop the specific engine 

required for those jets. After some research it became clear that it cannot be attained with any of 

the existence blades in the market.  

4. In spring 2010, RESPONDENT had a meeting with CLAIMANT to discuss about production of 

a new fan blade based on CLAIMANT’s model TRF 192 blades which will be included in 

RESPONDENT’s new engine JE 76/TL14b. At this time both parties were still subsidiaries of 

Engineering International SA. At the meeting Ms. Fang, Development Manager of the blades from 

RESPONDENT side made it clear to CLAIMANT that they have to agree upon a price, so 

RESPONDENT could offer a price to Earhart SP for the jet engines. 

5. The reason RESPONDENT was insisting on a price before production was that Earhart SP was 

also negotiating with a second possible supplier, wanted to sign a contract for the engine in 

September 2010 with a fixed price. Ms. Filmas insisted that due to the uncertain costs for the 

development of a new fan blade CLAIMANT could not submit to a fixed price yet. Finally, an 

agreement was reached to agree on a price range with different costs and profit elements and a 

maximum price which could serve as the basis for RESPONDENT’s internal calculation of its 

offer to Earhart. 

6. The parties used one of their previous contracts for their price calculation mechanism, with merely 

replacing the older prices and profits with the new ones. Since in their previous transactions the 
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parties belonged to same group of companies, there was not a need to add provisions about 

exchange rate. They used exchange rate at the time of contracting had been used for the conversion 

of the cost elements. 

7. Furthermore, in a meeting at the premises of Engineering International SA, which was also 

attended by CLAIMANT’s CEO, it was discussed that SantosD (RESPONDENT) should be de-

risked to make it more attractive to potential buyers [Res, Ex.R1, P.27]. De-risking was possible 

by agreeing on fixed exchange rates in their transactions to avoid any currency risks. Although, 

CLAIMANT had no contractual obligation with RESPONDENT on that time, it was obvious for 

RESPONDENT that it will be the basis for new contracts as well. The fact that parties belong to 

different parent companies doesn’t change anything in this regard. 

8. Later on, RESPONDENT found that they need same amount of clamps to connect the blades to 

the clamps. Initially RESPONDENT planned to get it from another supplier, but it became evident 

that it couldn’t be found elsewhere. Parties agreed to add an addendum in handwriting to the main 

argument. Since the parties forgot to add explicit provision in the Development and Sales 

Agreement, RESPONDENT therefore insisted on having a fixed exchange rate regulating the 

entire agreement. Fixed exchange rate was suggested by RESPONDENT because they no longer 

belonged to same group of companies and RESPONDENT wanted to avoid any confusion in the 

future. The parties agreed and singed the addendum which was added to the contract. 

9. RESPONDENT received the goods with invoices for them, and affected the full amount after 

confirmations of the goods. CLAIAMANT is drawing wrong conclusion from explicit text of the 

contract and is claiming for additional payment for the blades although RESPONDENT has 

affected the payment in full into their bank account.  

SUMMARY OF ARGUMENTS 

10. RESPONDENT requests the Arbitral Tribunal to declare the arbitration proceedings initiated by 

the CLAIMANT as late and inadmissible. Based on Section 21 of the Development and Sales 

Agreement CLAIMANT had to initiate the arbitration proceedings within 60 after the failure of 

negotiation. However, CLAIMANT initiated the arbitration proceeding after the date had already 

expired (I). 
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11. RESPONDENT requests the Arbitral Tribunal to order CLAIMANT for providing security for 

costs that RESPONDENT is likely to incur in this arbitration proceeding. The parties agreed to 

apply arbitration procedural law of CAM-CCBC rules in line with other international arbitration 

practices, based on that the Tribunal has extensive authority to grant RESPONDENT security of 

its costs at any time (II). 

12. Parties agreed in the addendum to the contract that the fixed exchange rate of (US$ 1= EQD 2.01) 

is governing the entire agreement. As required by the DSA, CISG and UNIDROIT principles, 

RESPONDENT performed its contractual obligations by making the full purchase price based on 

the fixed exchange rate agreed by the parties. CLAIMANT is not entitled to the additional payment 

in the amount of US$ 2,285,240 for the fan blades (III). 

13. Based on the DSA, CISG and UNIDROIT principles CLAIMANT is not entitled to the additional 

payment in the amount of US$ 102,192.80 for the levy charges deducted by the Central Bank of 

Equatoriana which is a very unique public law regulation at CLAIMANT’s place of business (IV). 

ARGUMENTS 

ISSUE ONE: THE ARBITRAL TRIBUNAL SHOULD EXERCISE ITS EXTENSIVE POWER 

TO ORDER CLAIMANT FOR PROVIDING RESPONDENT’S SECURITY FOR COSTS 

14. RESPONDENT requests the Arbitral Tribunal to order CLAIMANT to provide security for costs 

that RESPONDENT is likely to incur in this arbitration proceeding. RESPONDENT wants to 

secure an advance on cost required to pay to tribunal and as well service costs of Mr. Langweiler, 

oral hearings, witnesses and experts. As a first estimate, RESPONDENT requests for a minimum 

of US$ 200,000. It is important to protect RESPONDENT’s rights by providing security for its 

costs by rejecting frivolous claims of CLAIMANT. Furthermore, CLAIMANT’s claims lack 

factual and legal facts and it currently faces with financial insolvency and bankruptcy too. 

Additionally, the history of CLAIMANT by not paying its suppliers in another tribunal award 

highlights its non-compliance with the current award too.  

15. RESPONDENT will therefore establish that Arbitral Tribunal has extensive power to order 

CLAIMANT for RESPONDENT’s security for costs and it shall exercise its authority. The 

agreement of parties on CAM-CCBC, as governing procedural law undoubtedly shows parties 
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consent on security for cost and tribunal’s power to order it (A). The international arbitration 

practices further strongly empower arbitral tribunal to exercise extensive authority for granting 

security for cost award (B). The existence of extraordinary circumstances further entitle 

RESPONDENT for such an award (C). 

A. PARTIES’ AGREEMENT ON CAM-CCBC RULES AS THE GOVERNING 

PROCEDURAL LAW INDICATES THEIR CONSENT FOR SECURITY FOR 

COSTS AND TRIBUNAL’S AUTHORITY TO GRANT THAT REQUEST  

16. In section 21 of Development and Sales Agreement (DSA), parties have agreed on CAM-CCBC 

as the main governing procedural law of this arbitration proceeding [Clm, Ex.C2, Section 21, 

P.11]. Under Art. 8.1 Of CAM-CCBC rules the Arbitral Tribunal has the power to grant 

provisional measure both injunctive and anticipatory. By agreeing to this governing procedural 

law, the parties knew, or should have known, that the rules give power to Arbitral Tribunal for 

granting security for costs. According to Calvio et.al, “it is widely accepted that arbitrators have 

the jurisdiction to grant interim or provisional measures” [Calvio et.al, Commentary on CAM-

CCBC, Art. 8]. Hence, parties’ silence in this matter constitutes their consensus on inclusion of 

security for costs and it never stops the Tribunal for awarding RESPONDENT security of its costs. 

17. Furthermore, when the applicable arbitration rules do not provide provision on security for cost or 

are silent; the procedural governing law of arbitration prevails, if it allows security for cost award. 

Importantly, that governing law of arbitration proceeding shall be applied by the parties [Weixia 

Gu, P.170]. In this current case, CAM-CCBC, which is governing rule, explicitly authorizes 

Tribunal for ordering the request and must be applied by the Tribunal. Generally, the request for 

security for cost can be made at any stage during the Arbitration proceedings. 

1. Application for security for costs request can be made anytime during Arbitration 

proceedings and it can be considered and granted by Tribunal too  

18. CLAIMANT raises that RESPONDENT made the request after parties and Tribunal agreed on 

Terms of Reference on August 22, 2016 and security for cost application was made on September 

6, 2016 [Res, Clm, P. 49]. As the International Arbitration Practice Guideline, Applications for 

Security for Costs, Chartered Institute of Arbitrators provides that application for security for cost 

is made “as soon as the risk or facts giving rise to the application are known”. Taking that into 
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account, RESPONDENT put the request as soon as it learned about the financial situation of 

CLAIMANT and the existence of extraordinary circumstances in this case on September 6, 2016 

[SFC, Para. 4, P. 46; CIArB. Art. 4 (c)]. To the contrary, even if CLAIMANT insists that the 

application is belated, RESPONDENT’s request cannot be rejected. This is supported by CIArB 

which empowers Arbitrators to provide security for future costs rather than refusing the application 

completely [CIArB. Art. 4 (d)]. The ICSID Arbitration Rule Art. 39 (1) also provides that a party 

may request Tribunal for provisional measures at any time of the proceeding for the preservation 

of its rights and it is to be recommended by the Tribunal.  

19. CLAIMANT wrongfully objects RESPONDENT’s request as belated. Since the request for 

security for costs have become more frequent in the Arbitral case laws [Christopher P. Bogart, 

P.1]. In the international arbitrations proceedings security for cost can be made anytime during the 

arbitration proceedings [Pinsent Masons LLP; Anita et.al, International Arbitration and 

Mediation, P.97; Berrigan Doube Lawyers Group]. Similarly, ICSID Art. 39 states that “At any 

time during the proceeding a party may request that provisional measures for the preservation of 

its rights be recommended by the Tribunal…”  

20. It is worth mentioning that usually the arbitration agreements are silent on issues like security for 

costs. Therefore, Tribunals refer to the institutional rules which include such an order [YB on 

International Arbitration, P. 165]. Additionally, where the arbitration agreements are silent, lex 

arbitri allows Tribunal to grant security for cost [YB on International Arbitration, P.166]. 

CLAIMANT cannot question the request for security for cost by raising the point that it was not 

agreed in subject matter of the case. Article 40 (I) of ICSID Rules state that “Except as the parties 

otherwise agree, a party may present an incidental or additional claim or counter-claim arising 

directly out of the subject matter of the dispute”. Taking that into consideration, the DSA and ToR 

usually do not include security for cost issue. Therefore, the governing procedural law, which is 

CAM-CCBC, and the international arbitration practices apply and allow the request for security 

for costs. 
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B. RESPONDENT’S REQUEST FOR SECURITY OF ITS COSTS IS IN LINE WITH 

THE INTERNATIONAL ARBITRATION PRACTICES  

21. Under the section 21 of DSA the parties agreed to apply international arbitration practices while 

resolving the disputes [Clm, Ex.C2, Section 21, P.11]. RESPONDENT’s request of security for 

cost is in line with international arbitration practices and more recently, many international 

Tribunals have been willing to consider and grant requests for security for cost [Born, P.2495]. 

Historically, international arbitration tribunals were reluctant to order security for costs only in 

treaty cases. But it is very common in the commercial arbitration that tribunals order security for 

costs [Mick et.al, P.27]. Furthermore, as per international arbitration practices, Arbitral Tribunals 

are provided with extensive power for ordering security for cost requests.  

1. The Arbitral Tribunal is provided with extensive power to grant security for costs 

under international arbitration practices  

22. CLAIMANT misunderstands the Tribunal’s authority for granting security for costs request. 

Nonetheless, many international arbitration practices allow and provides strong authority to 

Arbitral Tribunal for considering and ordering security for cost requests. The Arbitration 

agreement between parties provides for application of international arbitration practices [Clm, Ex 

C2, Section 21, P. 11].  

23. Article 47 of the ICSID Convention provides, “Except as the parties otherwise agree, the Tribunal 

may… recommend any provisional measures which should be taken to preserve the respective 

rights of either party.” Under ICSID the Tribunals has also confirmed that the general power for 

ordering provisional measures for preserving rights of a party is extended to security for cost too 

[Jean Kalicki et.al, P.1]. In addition to ICSID, Art. 27.3 of SIAC Rules expressly grants the 

Arbitral Tribunal “the power to order any party to provide security for the legal or other costs …” 

Likewise, LCIA rules have explicit provision for ordering security for cost and the ICC and AAA 

international rules interpretation permits security measures too.  

24. The Arbitral Tribunal’s power for granting security for costs request is also highlighted in Swiss 

Legal Doctrine. In Art. 183 of the Swiss Law on Private International Law allows Tribunal to order 

a requesting party for providing security for the opposing party’s legal costs. Importantly, the 1987 

Swiss Law on Private International Law explicitly confirms the arbitrators’ power to grant 
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provisional relief. Article 183 of the law provides, “unless the parties have agreed otherwise, the 

arbitral tribunal may, at the request of a party, order provisional or protective measures.” [Born, 

P. 2436]. 

25. Moreover, the Hong Kong Ordinance 2011, Art. 56 (1) and the English Arbitration Act 1996, Art. 

38 (3), puts no condition and limitation on the Tribunals authority for granting security for 

RESPONDENT’s costs. It clearly provides that the Tribunal has the power to order CLAIMANT 

to provide security for the cost of the arbitration [Hong Kong Arbitration Ordinance 2011, s. 

56(1)(a). Section: 56 General powers exercisable by arbitral tribunal; English Arbitration Act 

1996, s. 38(3); Hong Kong Arbitration Ordinance 2011, s. 56(1)(a)]. The extensive authority of 

arbitral tribunals is indicated by Gary Born - author of International Commercial Arbitration - 

stating that recently the US courts recognizes broad authority on the part of an arbitral tribunal for 

granting the interim relief [Born, Volume II, P. 2495]. Similarly, ICDR Art. 24 (2) and DIS-

Arbitration Rules Section 20.1 provide the right to request security for costs and give the authority 

to tribunal to grant it. 

26. The mentioned provisions from international practices highlights that the Tribunal has extensive 

power to grant security for RESPONDENT’s costs. CLAIMANT’s undermining the Tribunal’s 

power to grant security for RESPONDENT’s costs does not have legal basis as prescribed above.  

C. EXISTENCES OF EXTRAORDINARY CIRCUMSTANCES REQUIRES THE 

TRIBUNAL TO GRANT SECURITY FOR RESPONDENT’S COSTS 

27. CLAIMANT is under extraordinary circumstances. In accordance with article 47 of ICSID 

convention and ICSID arbitration rule 93 (I), an order of security for costs has to be required by 

the circumstances. As held by previous tribunals, such order can be made only in exceptional cases.  

28. CLAIMANT has history of non-compliance with awards which requires security for costs (1). 

CLAIMANT faces serious hardship in terms of its financial situation (2). There has been 

substantial change in the financial situation of CLAIMANT since arbitration agreement and 

commencement of this arbitration proceedings (3). RESPONDENT has fulfilled its contractual 

obligation and it would be unfair if it is deprived of its right for security of its costs (4). 
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1. CLAIMANT’s previous practices of non-compliance requires security for costs 

29. CLAIMANT has a history of not complying with awards rendered against it.  In January 2016 

CLAIMANT was ordered by another tribunal acting under the CAM-CCBC Rules to pay to one 

of its suppliers US$ 2,500,000. CLAIMANT has neither challenged the award nor has it complied 

with it [PO 2, Para. 30, P. 59]. CLAIMANT’s behavior evidences first that it is not intending to 

comply with the current award that will be rendered against it.  

30. Second, the non-compliance with the payment order raises serious doubts as to CLAIMANT’s 

financial situation. It is evidenced by the article in the Carioca Business News which was reported 

that the head of chamber of Commerce in Oceanside, Equatoriana confirmed that the Chamber had 

received on September 1, 2016 a notice from CAM-CCBC that CLAIMANT had not complied 

with an arbitral award ordering it to pay US $ 2,500,000 to one of its suppliers [Clm, Ex 6, Para 

1, P. 47]. The report by Carioca Business News is a reliable and credible source since it is quoting 

from the CAM-CCBC which is also the governing tribunal of the current dispute. Therefore, the 

report is credible and so ushers the Tribunal to apprehend that CLAIMANT does not comply with 

the awards rendered against it. CLAIMANT’s history of non-compliance with the awards rendered 

against it necessitates the award for security of RESPONDENT’s costs.  

31. In section 21 of DSA, parties have agreed on Vindobona, Danubia to be the seat of this arbitration 

proceeding. This country has enacted the UNCITRAL Model Law on International Commercial 

Arbitration [Clm, Ex.C2, P. 11]. The UNCITRAL model law is a leading example of the trend 

towards expansive Arbitral authority to grant interim relief. This is particularly true when the 2006 

revisions to the ML are considered. Article 17 (I) was amended to provide that “unless otherwise 

agreed by the parties, the arbitral tribunal may, at the request of a party, grant interim measures.” 

This formulation confirms the expansive scope of Art. 17, by omitting the provisions original 

language suggesting that interim measures may only be granted where a Tribunal considers them 

necessary [Born, P. 2435]. Article 17 rests on the premise that international arbitral tribunals have 

the authority to order provisional measures [UNCITRAL Arbitration Rules]. 

32. Based on Art. 17 of ML, it is necessary to grant security for RESPONDENT’s costs because 

previous practices of CLAIMANT demonstrate that it does not have the intention to comply with 

the current award. Therefore, under the UNCITRAL’s strong provisions and CLAIMANT’s 
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history of non-compliance with the awards, it is necessary and appropriate that the Arbitral 

Tribunal should order security for RESPONDENT’s costs. Further, the amended Art. 17 sets forth 

the powers of tribunal in widest terms to grant interim measures.  

33. CLAIMANT has attempted third party funding, which indicates its financial limitations [PO 2, 

Para.29, P. 59]. Further, its financial statement of year 2015 does not show an amount that would 

be enough to pay the costs award. There has also been no report of CLAIMANT’s further income 

in other transaction in year 2016 [PO 2, Para. 28, P. 59; PO 2, Para 29, P. 59].  

34. In an ICSID Case No. ARB/12/10, RSM Production Corporation (CLAIMANT) and Saint Lucia 

(RESPONDENT), the Arbitral Tribunal ordered CLAIMANT to post security for costs in the form 

of an irrevocable bank guarantee for USD 750,000 within 30 days of this decision. The Tribunal 

required a showing of exceptional circumstances. The decision was based on the fact that 

CLAIMANT was unable to pay the costs award, it had approached and was funded by third party. 

CLAIMANT had also not complied with such awards in previous orders [ICSID Case No. 

ARB/12/10]. Similarly CLAIMANT has approached for third party funding [PO 2, Para.29, P. 

59]. Which puts a huge concern about incapability of CLAIMANT to pay any award. Therefore, 

the Tribunal should grant RESPONDENT security for its costs like in ICSID Case No. ARB/12/10. 

2. CLAIMANT’s financial situation necessitates security for cost award  

35. CLAIMANT is under an incredible financial hardship, which has put it in extraordinary 

circumstances. CLAIMANT’s financial situation does not need any storytelling, since it is more 

clarified by CLAIMANT’s acts. For instance, its act of searching for third party funding. 

CLAIMANT has approached two third-party funders but was rejected. Moreover, CLAIMANT 

asked for loan from its parent company [PO 2, Para. 29, P. 59]. Its approach for third party funding 

indicates that CLAIMANT does not have sufficient cash on hand to be able to pay the costs of this 

arbitration. Furthermore, denying to pay the award of January 2016 proceeding for the US$ 

2,500,000 for its supplier who won the Award also shows its insolvency and incapability to pay 

[PO 2, Para. 30, P. 59]. CLAIMANT is suffering from a very severe financial meltdown, and is 

not capable of paying the costs of this proceeding. 

36. In the case, Bilia. A.B. v. Te Pte Ltd & Others, In Bilia, the plaintiff was a Swedish corporation 

while the defendant was from Singapore. The defendant commenced arbitration proceedings 
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against the plaintiffs pursuant to an arbitration in the sale agreement. The arbitration was subject 

to the Rules of Arbitration of the International Chamber of Commerce and the plaintiffs sought an 

order for security by bank guarantee for their costs in the arbitration proceedings. This order was 

granted by the assistant registrar hearing the application because there was sufficient evidence that 

defendant would not be able to provide the costs award. This decision was based on section 388(1) 

of the Companies Act. The assistant registrar's order for security of US$ 150,000 made against the 

defendants was affirmed by the court. [A.B. v. Te Pte Ltd & Others]. 

37. Additionally, Jean Kalicki provides a consensus is emerging that even where financial weakness 

alone may not suffice to justify a requirement of security for cost, such remedies are warranted 

where there are additional compelling circumstances [Jean Kalicki et.al]. Therefore, CLAIMANT 

not only is insolvent but its financial situation has also changed since arbitration agreement and it 

has been funded by third parties.  

3. Financial situation of CLAIMANT has substantiality changed from the time of 

Arbitration agreement and this proceeding   

38. There has been considerable change in CLAIMANT’s financial situation, since the time of 

conclusion of the contract till present. Article 3 of the CIArB puts two conditions on the bases of 

which the tribunal should grant security for RESPONDENT’s costs. It states that the tribunal 

should grant RESPONDENT security of its costs if “ i) the CLAIMANT will not have the funds 

to pay the costs awarded; and/or ii) The CLAIMANT’s assets will not be readily available for an 

effective enforcement against them”.  

39. As per Switzerland Arbitration practices an Arbitral Tribunal may grant an order for security for 

cost when there has been significant change in financial situation of CLAIMANT from the time 

of arbitration agreement and present time [ASA – 2016]. Considering the rule and facts, 

RESPONDENT is entitled to receive its security for costs since the financial situation of 

CLAIMANT has been changed. 

40. In 2010 CLAIMANT’s cash and cash equivalents equaled to US$ 10,856,000.00 while in 2015 

they only equaled to US$ 199,950.00 [PO 2, P. 59,]. CLAIMANT’s financial statement of year 

2015 is not even sufficient to cover the estimated amount of the cost of arbitration, US$ 

200,000.00. Furthermore, the payment received from RESPONDENT in the beginning of 2015 



Memorandum for RESPONDENT     

	
	

11	

under the Development and Sales Agreement was used primarily to pay back short term bank loans 

which had become due [Po2, p 59, para 28]. In addition, CLAIMANT used the US$ 3,000,000 

loan granted to CLAIMANT by its parent company in December 2015 to provide the necessary 

liquidity for the final stages of production of the TRF-305 fan [Po2, para 29, P59].  Considering 

all these financial struggles of CLAIMANT, it is clear that CLAIMANT’s financial situation has 

changed considerably since the formation of the contract. Therefore, RESPONDENT is entitled to 

be granted security for its costs. 

41. In Coppée-Lavalin SA/NV v Ken-Ren Chemicals and Fertilizers Ltd (in liq), the House of Lords, 

ordered the CLAIMANT in the arbitration to provide security for costs in an international 

arbitration held in London under the ICC Rules of Conciliation and Arbitration (1988 ed; CCI No 

447-3, Paris 1993), based on the exceptional circumstances that existed in the case. [Coppée-

Lavalin SA/NV v Ken-Ren Chemicals and Fertilizers Ltd. (1993)].  

42. The above-mentioned facts indicate that this case is extraordinary; therefore, similar to the cases 

mentioned, RESPONDENT is entitled to be granted security for its costs. 

4. RESPONDENT has fulfilled its contractual obligations and it would be unfair to 

reject RESPONDENT’s request for security for costs  

43. CLAIMANT raises that if there has been any lack of funding it is because RESPONDENT did not 

pay the amount due under DSA [Clm, SFC, Para. 4, P. 49]. Nevertheless, RESPONDENT 

respecting the DSA provisions on price, fulfilled its contractual obligation. RESPONDENT paid 

the due prices on time as per the invoices sent by CLAIMANT on January 15, 2015 [Clm, Ex C3, 

P. 12]. More importantly, since the merits of the case are not yet decided, CLAIMANT cannot put 

allegation of RESPONDENT being the cause of its lack of funding. CLAIMANT fails to carry the 

burden of proof that RESPONDENT is the cause of its lack of funding. Throughout the contractual 

relationship with CLAIMANT, RESPONDENT always acted in good faith by complying and 

respecting the agreement provisions.  

44. It is unfair to reject RESPONDENT’s request for security of its cost. As per the CIArb Arbitrators 

are required to consider the conduct of the party applying for security both before and during the 

course of the arbitration to date and all of the surrounding circumstances in order to determine 

whether it would be fair to require security [Charter, Art. 4]. CLAIMANT’s conduct during course 
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of arbitration indicates that it has acted in bad faith. Moreover, RESPONDENT’s request for 

security of its costs does not lead to any injustice to CLAIMANT.  

45. Additionally, RESPONDENT has provided a strong prima facie case in a good faith, indicating 

its success of the case, which entitles it to security for costs. Arbitrators are also empowered to 

examine and determine whether the prima facie is made in good faith or against it [CIArB, Art. 2 

(b)]. By conducting a prima facie determination, arbitrators will not pre-judge and pre-determine 

the result of case. As per Gary Born - author of International Commercial Arbitration, - the prima 

facie assessment, does not lead Arbitrators to any pre-judgment for the result of the case and “even 

in cases where a Tribunal considers the likelihood that the CLAIMANT’s case will succeed, that 

consideration is only preliminary and in no way a final determination on the merits in. It no way 

constitutes res judicata in the final award and properly applied, should in no way pre-judge the 

merits” [Born, P. 2477]. It clearly shows that prima facie does not constitute pre-judgment of the 

merits of the case and since RESPONDENT has provided strong prima facie for success of its 

claim, it is entitled for security for cost. 

46. In conclusion, the Arbitral Tribunal has extensive power to order CLAIMANT to pay security for 

costs based on CAM-CCBC and other governing rules. Tribunal is requested to exercise its power 

taking into account the existence of extraordinary circumstances such as non-compliance with 

previous awards, weak financial situation and the substantial change in CLAIMANT’s financial 

situation since the signing of the Arbitration agreement. RESPONDENT is entitled to be granted 

security for its costs. A decision to the contrary will jeopardize RESPONDENT’s rights and 

Tribunal’s authority. 

ISSUE TWO: THE ARBITRATION PROCEEDINGS INITIATED BY THE CLAIMANT ARE 

UNTIMELY AND THUS INADMISSIBLE  

47. The Tribunal shall not deem CLAIMANT's arbitration proceeding concerning the DSA between 

Santos DKG and Wright Ltd admissible.  Facts of the case show that CLAIMANT failed to initiate 

the arbitration proceedings within the 60-day time limit provided under section 21 of the 

Development and Sales Agreement (DSA) in May 31, 2016. Contract imposed time limit on the 

commencement of arbitration proceedings, it required Claimant to file the arbitration request by 

May 31, 2016. However, Claimant’s filing was only effective as of June 7, 2016 at the earliest this 
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is because CLAIMANT failed to include appropriate power of attorney and did not pay the full 

amount of the registration fee. CLAIMANT presented the power of attorney and paid the total 

amount of registration fee on 07 June 2016. However, 07 June 2016 application is time barred 

based on DSA. Therefore, it is untimely and thus inadmissible. 

48. CLAIMANT's initiation of arbitration proceedings is invalid as the Arbitration request was 

submitted out of time based on the Development and Sales Agreement (DSA) (A). Moreover, 

CLAIMANT’s arbitration request lacked the necessary requirements under CAM-CCBC Rules 

(B). Finally, the international laws and practices deem CAIMANT's arbitration proceedings not 

admissible (C). 

A. CLAIMANT FAILED TO INITIATE THE ARBITRATION PROCEEDINGS 

WITHIN THE TIME BAR LIMITATION SPECIFIED IN SECTION 21 OF THE 

DEVELOPMENT AND SALES AGREEMENT 

49. CLAIMANT sent an email on April 1, 2016 declaring the failure of negotiation, making it the first 

day when the negotiation was failed. In order to insure certainty, section 21 of the Development 

and Sales Agreement (DSA) gives either party the right to initiate the arbitration proceedings 

within sixty days after the failure of negotiation. [Clm, Ex.C2, P.11]. Based on section 21 of the 

DSA CLAIMANT had to initiate the arbitration proceeding by May 31, 2016 the latest. [Res, 

Ex.R3, P.29, Para.1/2]. However, CLAIMANT presented the power of Attorney and paid the 

complete registration fee on 07 June 2016 [PO, Att, Reg, Fee, P.20, Para 2/3]. At that date the 

time limit for initiating arbitration had already expired. 

50. Section 21 of the DSA provides “All disputes arising out of or in connection with this Agreement 

shall be settled amicably and in good faith between the parties"[Clm, Ex.C2, P. 10/11]. A contract 

having an amicable resolution clause has to be interpreted and declared as to what extend it obliges 

the parties to have an amicable resolution [CIArB. Article 3].  

51. RESPONDENT, the buyer, fulfilled its contractual obligation by making the full payment based 

on the contract and the original invoice provided by CLAIMANT [Clm, Ex.C3, P.12; Clm, Ex.C7, 

P.16]. However, CLAIMANT continuously insisted on additional payment, attempting to use a 

mistake in their finance department as an excuse and continuously demanded additional payment. 

This demand that is beyond the contractual agreement does not constitute an amicable resolution.  
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52. Amicable resolution is an informal way of resolving the dispute, takes place when parties wish to 

cooperate however when there is no desire, the amicable resolution makes the parties wait for 

arbitration [Y.B 2008-2009]. CLAIMANT was not willing to reach an agreement and by sending 

an email in April 1, 2016 declared that the negotiation was failed and the CLAIMANT's lawyer 

was instructed to take the necessary steps for commencement of arbitration [Res, Ex.R3, P.29]. 

RESPONDENT did not provide any response to the email sent on April 1, 2016 as the email itself 

was clearly declaring failure of negotiation and opening the time for arbitration proceeding [PO2, 

P.57, Para. 23]  

53. In a similar case, in case Sul America v Ensa Engenharis, Moore-Bick Lj the justice declared that 

since the arbitration clause had not provided a specific process nor had it referred to the services 

of a specific mediator it had not imposed an obligation to commence or participate in the process. 

Escalation of dispute resolution clauses [Sul America v. Ensa Engenharis].  

54. Cases are taken to arbitration when negotiations have already failed [Panov et.al]. CLAIMANT 

unjustifiably failed to submit the requirements for the commencement of arbitration on May 31, 

2016. Therefore, CLAIMANT was asked to amend the document before the Secretariat could 

notify the RESPONDENT [Ord of Pres. P.19, Para.2]. Based on the time bar limitation set out in 

section 21 of DSA, the last date for CLAIMANT to initiate the arbitration proceedings was on 31 

May 2016, but it failed to initiate the arbitration proceeding in May 31, 2016 due to nonexistence 

of proper power of attorney and payment of the exact amount of registration fee as required [Clm, 

Ex.C2, P.11; Ord of Pres. P.19, Para.2i/2ii]. CLAIMANT's lawyer lacked the authority to initiate 

the arbitration proceeding as the power of attorney was not submitted to the CAM-CCBC [Ord of 

Pres. P.19, Para.2]. 

55. Furthermore, CLAIMANT's lawyer provided its power of attorney and effected the required 

registration fee in June 7, 2016.  The arbitration was legally initiated on June 7, 2016 after CAM-

CCBC received the correct documents [NCAP, P.22, para.1]. According Wald et al, “time limit 

issues are relevant when problems regarding the validity of the arbitration request arises. As an 

example, when a claimant sends a request of arbitration without the related documents on the very 

last day, even if days later the claimant amends his request for arbitration, claimant will still be in 

the risk of having an arbitral award declaring that the claim is barred” [Wald et al. P.66, Para.8]. 
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56. CLAIMANT by demanding additional payments undermined the amicable resolution provided 

under section 21 of the DSA. The arbitration request submitted by the CLAIMANT in May 31, 

2016 lacked the required documents which was provided in June 7, 2016 after the date of 

commencement of arbitration had expired [Clm. Ex.C2, P.11; NCAP, P.22, Para.1]. 

B. CLAMANT'S MAY 31, 2016 ARBITRATION REQUEST FAILED TO COMPLY 

WITH THE REQUIREMENTS SET OUT BY CAM-CCBC RULES  

57. In Section 21 of the DSA, parties have agreed on CAM-CCBC rules as the governing rules for the 

contract [Clm, Ex.C2, P.11]. Article 4 of CAM-CCBC deals with the commencement of an 

arbitration proceeding [Wald et al. P.65, Para.1]. The Article sets out a list requirements for a 

valid arbitration request. RESPONDENT's arbitration request submitted on May 31, 2016 failed 

to comply with the requirements of Article 4. [Ord of Pres, P.19, Para.2]. 

58. Article 4.1. CAM-CCBC states, “The party desiring to commence arbitration will notify the 

CAM/CBC, through its President in person or by registered mail, providing sufficient copies for 

all the parties.” Furthermore, Art. 4.1(b) states “A power of attorney for the lawyers providing for 

adequate representation” CLAIMANT indefensibly failed to submit the power of attorney and 

the President of CAM-CCBC supplemented the arbitration request only after RESPONDENT 

signed power of attorney in June 7, 2016 [PoA. P.19, 20; NCAP, P.22, Para. 2]. 

59. Arbitration itself represents a private and an informal dispute resolution mechanism in which 

parties remove the power of deciding certain dispute from court systems. This service requires a 

price payable by parties [Wald et al, P.67, Para 1]. CLAIMANT's lawyer failed to submit a valid 

arbitration proceeding request to CAM-CCBC in May 31, 2016 [Ord of Pres. P.19, Para. 1]. Art 

4.2 of CAM-CCBC states “The party will attach proof of payment of registration Fee together 

with the notice, in advance.” Under Article 4.2 of CAM-CCBC the party willing to initiate the 

arbitration request has to attach the proof of payment in accordance to Article 12.5 and terms 

mentioned in Article 4.1 and the Table of Expenses of the CAM-CCBC rules [Wald et al, P.66, 

Para.6]. 

60. Likewise, Art 12.5 of CAM-CCBC states that CLAIMANT must pay the registration fee in the 

amount mentioned in the table of expenses at the time of presenting a request for commencement 

of arbitration and it can’t be set off or reimbursed [Wald et.al, P. 192].The registration fee is 
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always fixed, and the CLAIMANT willing to initiate the arbitration has to pay the fixed amount 

of $4,000.00. Moreover, the commencement of arbitration is strictly conditioned upon the payment 

of the non-refundable registration fee [ICE US. Arb. Rules. Para.5] and the arbitration is 

commenced on the date the full registration fee along with the Notice of Arbitration is received 

[ICE. Arb. Rules. P.1, Para. 4]. 

61.  A case cannot proceed without affecting the payment [Figueres, P.5, Para.6]. Additionally 

Article (3) of Swiss Rules of international arbitration clearly stated that “the registration fee shall 

be paid in total as mentioned in the table on the date the request for commencement of arbitration 

is presented to chamber”. Moreover Article 1.4 of LCIA arbitration request are not effective until 

full payment is affected.  

62. On May 31, 2016CLAIMANT failed to pay the exact amount of Registration Fee set out in the 

table of expenses of CAM-CCBC while it submitted the request for arbitration proceeding. 

CLAIMANT paid 400 R$ instead of 4000 R$ for the registration fee [Ord of Pres. P.19, Para.2ii] 

and it shows that CLAIMANT’s request did not comply with requirements of Article 12.5 of 

CAM-CCBC. Because it did not provide the required documents on time, CLAIMANT failed to 

initiate the arbitration proceedings on 31 May 2016. Therefore, the arbitration request is in 

admissible and out of time.  

C. THE INTERNATIONAL PRACTICES AND RULES DEEM CLAIMANT'S 

ARBITRATION PROCEEDINGS LATE AND THEREFORE NOT ADMISSIBLE  

63. According to Section 21 of DSA, “The arbitration shall be conducted … in line with international 

arbitration practice.” [Clm, Ex.C2, P.11]. Consequently, CLAIMANT made a belated arbitration 

proceedings based on Chartered Institute of Arbitration (1). Similarly, CLAIMANT initiated the 

arbitration proceeding out of time based on other international practices (2). 

1. CLAIMANT Failed To Commence the Arbitration Proceedings on Time and It Is 

Considered Time Bared Under the Chartered Institute of Arbitrations 

64. CIArB is the current best-established practice in commercial arbitrations [CIArB, P.1, Para. 1].  

Article 3 of CIArB articulates key elements for the admissibility of the claim. CLAIMANT's 

arbitration request does not comply with any of the elements of this test. Article 3 of Chartered 
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Institute of Arbitrators in regards to admissibility of the Claims states “...arbitrators may also be 

called upon to decide on the admissibility of the claim. This may include a determination as to 

whether a condition precedent to referring the dispute to arbitration exists (a) and whether such 

a condition has been satisfied (b). It also involves challenges the claim is time-barred (c) and 

enforceable (d)”. 

65. In the case under consideration, there is a clause precedent to referring the dispute to arbitration. 

The explicit wording of Section 21 imposes an obligation to the party to resolve the dispute 

amicably before initiating the arbitration proceedings [Clm, Ex.C2, P.11; CIArB Commentary on 

Art.3]. However, CLAIMANT only insisted on the additional payment which is beyond their 

contractual agreement and is not considered as amicable resolution [Clm, Ex.C5, P.14; Clm, 

Ex.C6, P.15; Res, Ex.R3, P.29] and made a belated arbitration request without legally informing 

the RESPONDENT as required by the law [ARIAS UK. Rule 4.1; ICA, Art. 2].  

66. According to the CIArB Commentary of Article 3, if an agreement contains an express time limit 

CLAIMANT cannot go on with the arbitration once the claim is time-barred. Statute of limitation 

applies in arbitration when there is an explicit provision added by the parties in the contract which 

ensures certainty among the contracting parties [Richards et al, P.225-227]. Parties should specify 

time limitation to prevent the risk of having to defend the time-barred claims [Jakubowicz et al. 

P.14-16].  

67. Based on the facts of the case CLAIMANT has failed to initiate the arbitration proceeding within 

60 days, the express time limit provided under the DSA, hence, based on Article 3 of the CIArB it 

will serve no purpose to continue the arbitration proceedings. Based on Article 3 of Chartered 

Institute of Arbitrators, RESPONDENT has the right to challenge the admissibility of the case as 

the arbitration proceeding, which was legally initiated in June 7, 2016, is time barred and therefore 

not admissible. 

68. In a similar case, Metalfer Corporation v Pan Ocean Shipping (para 18 – 20) (1997). It had an 

arbitration clause providing 30 days time limitation period of completion of the voyage and 

English Law to refer the case to the London arbitration. The charter party failed to initiate the 

arbitration within 30 days of completion of the voyage and came to court arguing that their claims 
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are not time-barred. Justice Longmore disagreed and held the main reason of having this clause 

was barring the claim. 

69. Similarly, Nanjing Tiansun Shipbuildng co ltd v Orchard Tankers PTE ltd. (2011) also had a time 

limit of 30 days period to institute the arbitration proceeding failure of which would bare the 

remedy that is to be obtained as arbitration award. The arguments of claims being admissible after 

failing to initiate it within the given time-limit was dismissed by Justice David Steel on 2011. 

Wholecrop Marketing Ltd v Wolds Produce ltd. The English court held that failing to commence 

an arbitration proceeding within the specified time limit is an absolute time bar of the claim too. 

In this case 12 months’ time limit was given to initiate the arbitration proceedings after respondent 

is notified in writing. Wholecrop failed to imitate the arbitration proceeding within the time limit.  

2. According to the international practices the Arbitration Proceeding is commenced 

only when the RESPONDENT is notified  

70. CAM-CCBC, the governing rule of this case is silent on when the arbitration proceedings are 

commenced. It only obliges the party, willing to initiate the arbitration to notify the president of 

CAM-CCBC. (CAM-CCBC, Art. 4). However, International practices adopted in section 21 of the 

DSA clarifies this issue [Clm, Ex.C2, P.11].  

71. According to the international arbitration practices the party who desires to commence the 

arbitration proceeding must send the other party the notice of commencement of arbitration. 

[ARIAS UK. Rule 4.1; ICA, Art. 2] along with the requirements such as full name, the full text of 

arbitration clause, a brief outline of the dispute, and reference to the arbitrators [Noussia, P.16, 

Para. 3]. CLAIMANT sent an email on April 1, 2016 declaring the negotiation to be failed 

however, it failed to officially notify RESPONDENT on the arbitration proceedings.  

72. International Practices deems CLAIMANT’s arbitration request late and not admissible. 

CLAIMANT’s arbitration proceedings were supplemented on June 7, 2016, 67 days after the 

failure of negotiations on April 1, 2016. The notice of arbitration was received by RESPONDENT 

on June 7, 2016 [NCAP, P.22, Para.1]. According to the International Arbitration Practices the 

date on which RESPONDENT receives the complete arbitration request shall be deemed as the 

date of commencement of arbitration. [UNCITRAL Art. 3(2); Chartered 3(2); 1974 Conv. On the 
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Lim.Per. In Intr.Sales of goods. Art 14(2); SAARC Int. Art. 3(2); SICE Article 3(2); Arbitration 

act 2010 7(b); Int. Comm. Arb. In NY. Art. 3; ARIAS Rules 4.21;GAR. Art 18]. 

73. Article 3 of UNICITRAL explicitly sets out the date of commencement of arbitration. The original 

drafters on UNCITRAL Model law by drafting this article wanted the parties to have the clear 

understanding of when the statute of limitation begin to run. [Caron et al. P.362. Para 2]. Based 

on article 3 of Chartered Institute of Arbitration, give RESPONDENT the right to challenge the 

admissibility of the case. And the international practices explicitly mentions that the date of 

commencement of arbitration is the date in which RESPONDENT receives the notice of 

arbitration. 

74. Based on the aforementioned facts and laws, CLAIMANT failed to initiate the arbitration 

proceeding with the 60 days time-limit provided under section 21 of the DSA. Consequently, the 

claim and the arbitration proceedings are time-barred therefore not admissible. 

ISSUE THREE: FIXED EXCHANGE RATE AGREED IN THE ADDENDUM TO THE 

CONTRACT IS APPLICABLE TO THE ENTIRE AGREEMENT 

75. The applicable exchange rate of the entire agreement is fixed exchange rate, 1$=2.01EQD, which 

was agreed by Parties [Clm, Ex.C2, P.11]. According to the DSA, CISG and UNIDROIT 

Principles, RESPONDENT performed its contractual obligations by making the full purchase price 

based on the fixed exchange rate. 

76. The correspondence shows that the Parties’ intention behind adding fixed exchange rate was to 

govern the entire agreement (A). Considering the fixed exchange rate provision governing the 

whole agreement, RESPONDENT has fulfilled all its contractual obligations by making the full 

payment as required under Art.53 of CISG (B). Moreover, US dollar was agreed by the parties as 

the applicable currency of the contract. Therefore, contrary to CLAIMANT’s allegations, 

RESPONDENT shall not bear the currency exchange risk (C).  
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A. THE CORRESPONDENCE SHOWS THAT PARTIES INTENTION BEHIND 

ADDING FIXED EXCHANGE RATE WAS TO GOVERN THE ENTIRE 

AGREEMENT  

77. Since CLAIMANT and RESPONDENT have used fixed exchange rate provision in their previous 

transactions [Res, P.24, para. 8], fixed exchange rate is an established practice between the parties 

for governing their contracts [PO2, P.54, Para.4]. After sale of both parties to different owners, it 

was better to explicitly agree on the applicable exchange rate for the agreement in order to avoid 

any future doubts regarding the exchange rate [Res, Ex.R5, P.31]. Therefore, RESPONDENT 

made it very clear in the addendum to the contract that the applicable exchange rate for the entire 

agreement is the fixed exchange rate charged at the time of the conclusion of the contract [Clm, 

Ex.C2, P.11]. CLAIMANT consented to be bound by the fixed exchange rate for the entire 

agreement [Res, Ex.R2, P.28]. 

78. Based on the common intention of the parties embodied in Art. 8 of CISG and Art.4 of UNIDROIT 

Principles, fixed exchange rate is the applicable exchange rate of the entire agreement (1). In order 

to apply Art.8 of CISG and Art.4 of UNIDROIT principles, the relevant circumstances under Art.8 

(3) of CISG and Art.4 (3) of UNIDROIT principles are applicable. Based on the relevant 

circumstances, fixed exchange rate applies to the entire agreement (2). Therefore, Contra 

Proferentem rule does not apply to the current case. Contra Proferentem rule is not a default rule 

and it is not applicable to the current contract (3). 

1. Based on the common intention of the parties embodied in Articles 8 of CISG and 

4 of UNIDROIT Principles, fixed exchange rate is the applicable exchange rate of 

the entire agreement 

79. CLAIMANT knew or could not have been unaware that the common intention behind fixed 

exchange rate provision was to govern the entire agreement: both the DSA and the addendum 

[Clm, Ex.C2, P.11; Res, Ex.R2, P.28].  Based on Art.8 of CISG and Art.4 of UNIDOIT Principles 

contract shall be interpreted based on the common intention of the parties.  

80. In order to better understand the common intention behind a provision, reference shall be given to 

parties’ “communication relating the intended contract” [Zuppi, P.145, para.8]. Parties intended 

not to have different agreements but rather one agreement. As the exchange rate was not covered 
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explicitly in the DSA, RESPONDENT made the exchange rate very clear in the addendum to the 

contract to avoid any future confusion [Clm, Ex.C2, P.11]. RESPONDENT clearly mentioned in 

the addendum to the contract that “Other terms as per main Agreement and The exchange rate for 

the agreement is fixed to US$ 1= EQD 2.01” [Clm, Ex.C2, P.11].  

81. CLAIMANT also confirmed the fixed exchange rate provision in response to RESPONDENT’s 

above email [Clm, Ex.C2, P.11] indicating, “I think your suggestion to link the agreement in 

regard to the clamps to the contract in regard to the TRF 192-I fan blades is a sensible one.  I also 

agree to the fixed exchange rate” [Res, Ex.R4, P.29].  This shows that the common intention of 

both parties behind fixed exchange rate provision was to apply fixed exchange rate to the entire 

agreement [Res, Ex.R4, P.29].  

82. Moreover, Paul Romario, who was in charge of negotiating the DSA supports the applicability of 

fixed exchange rate by stating that “I insisted on the fixed exchange rate in addendum which in my 

view could not be clearer. For me it was clear that the exchange rate would apply also to the fan 

blades” [Res, Ex.R5, P.31] and the applicability of fixed exchange for the entire agreement was 

confirmed by CLAIMANT [Res, Ex.R4, P.29].   

83. Similarly, in Sizing machine case seller asserts that the parties agreed on the fixed exchange rate 

provision in the contract. Any subsequent negative movement in the exchange rate of the US dollar 

ought not to lead to an increase in seller’s obligation to repay a larger amount to the buyer. The 

Commercial Court of St. Gallen rules the applicable exchange rate is fixed exchange rate [CLOUT 

case No. 886]. Parties also agreed on the fixed exchange rate provision in the current contract. 

RESPONDENT is only obliged to pay based on the fixed exchange rate agreed in the contract. 

Therefore, CLAIMANT’s claim for the application of prevailing exchange rate shall be dismissed. 

84. Moreover, in Case Number 61, which has a similar nature to the current case, the Tribunal held 

that sudden change in the internal rate of a national currency against US dollars which was the 

contract currency is a creditor's domestic affair. Therefore, RESPONDENT shall not bear the 

currency risk [Case Number 61]. In the current case, exchange rate had been very stable over the 

past years [Clm, P.4, Para.7; Clm, Ex.C1, P.8]. The exchange rate of the contract is the fixed 

exchange rate, sudden change in internal rate of a national currency against US dollars in 

CLAIMANT’s place of business is CLAIMANT’s domestic affair. Therefore, RESPONDENT 
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shall not bear the loss. Therefore, based on the common intention of the parties, fixed exchange 

rate is the applicable exchange rate of the entire agreement.   

2. Fixed exchange rate applies to the entire agreement in light of the relevant 

circumstances embodied in CISG and UNIDROIT principles  

85. Fixed exchange rate applies to the entire agreement [Res, Ex.R4, P.29; Clm, Ex.C2, P.11]. In order 

to better understand the intention of the parties about the applicable exchange rate of the agreement 

relevant circumstances shall be considered [Zuppi, P.152, Para.30]. According to Art.8 (3) of 

CISG, “in determining the intent of the party or the understanding of a reasonable person regard 

has to be given to all relevant circumstances of the case including the negotiations, any practices 

which the parties have established between themselves, usages and any subsequent conduct of the 

parties”.  

86. This article is well explained by Art. 4(3) of UNIDROIT principle, [Zuppi, P.152, Para.30] which 

is the applicable law of the contract acting as a gap filler [Clm, Ex.C2, P.10]. Art.4 (3) of 

UNIDROIT principles states that regard has to be given to all the relevant circumstances, including 

preliminary negotiations between the parties (i). Practices and usage which the parties have 

established between themselves (ii).  

i. In interpretation of the contract, regard has to be given to the preliminary 

negotiations between parties 

87. Based on the negotiations between Parties, the applicable exchange rate of the entire agreement is 

fixed exchange rate. In the addendum to the contract, Parties agreed on a fixed exchange rate of 

US$1=EQ 2.01 [Clm, Ex.C2, P.11]. When parties were negotiating the addendum, “the agreement 

on the fixed exchange rate pertained not only the clamps but the whole contract” [Clm, Ex.C2, 

P16, Para.2]. Moreover, CLAIMANT in the summary of the meeting when parties were 

negotiating the exchange rate says “Exchange rate should be around 2-1 and has been very stable 

over the last years” [Clm, Ex.C1, P.8].  

88. CLAIMANT did not raise any objections to such a provision and said “I also agree to the fixed 

exchange rate” [Res, Ex.R.2, P.28; Res, Ex.R4, P.30]. If the party subsequently and without 

reservation refers to the text of a contract, that affirms that the party itself feels bound by the 
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contract [Kessel, P.172, Para.53]. As CLAIMANT bound itself by the fixed exchange rate for the 

entire agreement without any reservation, this shows that CLAIMANT’s intention was also to 

apply fixed exchange rate to the entire agreement. Additionally, in a meeting in November 2009, 

which was also attended by the CEO of CLAIMANT, one of the points discussed was that 

StantosD (RESPONDENT) shall be de-risked [Res, Ex.R1, P.27].  

89. It was agreed that whenever currency risks are contained in contracts with other subsidiaries of 

Engineering International, the subsidiaries shall help SantosD to reduce our risks, by agreeing on 

fixed exchange rates [Res, Ex.R1, P.27]. The individuals negotiating for the DSA from 

CLAIMANT’s and RESPONDENT’s side respectively both Mr. Romario and Ms. Beinhorn were 

informed by their respective CEOs via e-mail about currency de-risking strategies discussed in the 

meeting of November 9, 2009 [PO2, P.57, Para.18]. The facts show that the parties who drafted 

the contract knew the de-risking strategy and considered the fixed exchange rate as the governing 

exchange rate of the entire agreement. Considering the negotiations between the parties, the 

applicable exchange rate for the entire agreement is the fixed exchange rate.  

ii. The established practices and usages between parties shall also be considered 

for interpreting the contract 

90. CLAIMANT and RESPONDENT applied fixed exchange rate in the two previous transactions, 

TRF 155-II and TRF163-I [PO2, P.54, Para.5]; thus, fixed exchange rate is an established practice 

between the parties. In both previous contracts, TRF 155-II and TRF 163-I, parties used the fixed 

exchange rate provision under the contract [Res, P.24, Para.8]. Parties are bound by any practice 

or usage which they have agreed to or established between themselves under Article 9(1) of CISG. 

Perales Viscasilla further elaborates, “The practices and agreed usages have a bilateral 

effect…since the effect of the practices is that they become an integral part of the contract during 

its formation and performance binding the contracting parties” [Perales Viscasillas, P.155, 

Para.4]. Hence, the established practice between the parties for the applicability of fixed exchange 

rate provision is binding on both the parties in the current contract. 

91. Additionally, in order for a practice to be considered an established practice, “it shall occur within 

certain frequencies” [Perales Viscasillas, P.158, Para.11]. The frequency is determined in 

Gerechtshop’s Hertogenbosch case where the court decided that repetition of an act in two smaller 
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preceding business transactions was sufficient for constituting an established practice 

[Gerechtshop’s Hertogenbosch, 24 April 1996, CISG online 321]. Similarly, in the current 

contract, Parties have applied fixed exchange rate in their two previous transactions and this is 

sufficient frequency to be considered as an established practice [Res, P.28, Para.8]. 

92. Moreover, “A subsequent contract can also be understood as ex-works if the prior contracts were 

carried out accordingly and the buyer did not object” [Kessel, P.168, Para.46].  As in the previous 

contracts, fixed exchange rate was the applicable exchange rate of the entire agreement; none of 

the Parties raised any objection over the applicability of the established practice in the current 

contract [PO2, P.55, Para.5]. Therefore, fixed exchange rate is an established practice between 

Parties and is applicable in the current contract. Based on the negotiations between the parties, and 

the established practice of Parties for applying fixed exchange rate, the fixed exchange rate applies 

to the whole contract.  

3. Contra Proferentem rule is not a default rule and it is not applicable to the current 

contract 

93. CLAIMANT makes an assertion that Contra Proferentem rule which states that contract is 

interpreted against the drafter in case of ambiguity [Stone, P.228] is applicable.  However, Contra 

Proferentem rule is not applicable in the current case. Contra Proferentem rule does not establish 

an absolute rule for interpreting against the drafter; rather the interpretation outcome is open and 

undefined [Kessel, P.171]. Since Contra Proferentem is not a default rule, it cannot be applied in 

every case but rather the applicability of this rule depends upon the case under consideration and 

in this case the Contra Proferentem rule is not applicable. 

94. For the Contra Proferentem rule to be applicable, several conditions shall be met. Firstly, Contra 

Proferentem rule is not applicable when the intent of the parties is discernable and can be 

determined [Kessel, P.171]. In the current case, the intention of Parties was very clear as explained 

above that fixed exchange rate is applicable to the entire agreement [Res, Ex.R5, P. 30]. Hence, 

Contra Proferentem rule is not applicable to the current case.  

95. Secondly, Contra Proferentem rule is only applicable in case of inconsistent translations of a term 

if they are or the original were drafted by one party [Kessel, P.171]. Nevertheless, the original 
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language of the current contract is English and there has been no translation of the terms of the 

contract. Therefore, there is no room for applicability of Contra Proferentem rule. 

96. Thirdly, the rule is applicable when the party making a statement fails to be clear despite inquiry 

from the other party [Kessel, P.171, Para.49]. However, CLAIMANT did not raise any objection 

to the fixed exchange rate provision suggested by RESPONDENT. Hence, Contra Proferentem 

rule does not have any applicability in the current contract. Thus, it indicates that the contract was 

clear to CLAIMANT and there was no ambiguity, so Contra Proferentem rule is not applicable 

here. Therefore, Contra Proferentem rule does not apply to the current case because it is not a 

default rule and the conditions are not met. 

97. Based on the common intention of the Parties, fixed exchange rate is applicable to the entire 

agreement considering the negotiations between the parties, and their established practice. 

Additionally, Contra Proferentem rule does not apply to the current case as it is not a default rule 

and the conditions for the applicability of Contra Proferentem rule are not met in the current case.  

B. CONTRARY TO CLAIMANT’S ALLEGATIONS, RESPONDENT SHALL NOT 

BEAR THE CURRENCY EXCHANGE RISK SINCE PARTIES CONSENTED TO 

APPLY US DOLLAR AS THE APPLICABLE CURRENCY RATE FOR THE 

ENTIRE AGREEMENT 

98. CLAIMANT claims that since RESPONDENT asked for the US$ to be the applicable currency of 

payment, RESPONDENT shall bear the risk. However, CLAIMANT’s claim does not have any 

legal or factual basis. The matter of the applicable currency of payment for international contracts 

is not addressed directly by CISG [Butler/Harindranath, P.806, Para.7], the governing law of the 

contract [Clm, Ex.C2, P.10]. CISG implicitly supports US$ as the applicable currency. Based on 

CISG advisory council opinion.14, “In fact some currencies like the US Dollar, Euro or the Swiss 

Franc are very often defined in international trade as the payment currency even though they are 

not the official currency at the place of payment, or at the parties’ places of business” [CISG 

Opinion No.14]. In the current case, US Dollar shall be considered as the applicable currency of 

payment.  

99. Firstly, Butler and Harindranath states “First and foremost party agreement is decisive for the 

determination of the currency” [Butler/Harindranath, P.806, Para.7]. Since both CLAIMANT 
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and RESPONDENT agreed that the applicable currency of payment is the US$, there is no base 

for CLAIMANT to claim otherwise and oblige RESPONDENT to bear the risks. Secondly, the 

currency maybe determined by the industry practice [Butler/Harindranath, P.806, Para.7]. Based 

on PO2, in aircraft industry, contracts are normally operated in US $. This means that the default 

currency of payment in the aircraft industry is US$ [PO2, P.57, Para.14] which shall be deemed 

as the contract currency. 

100. Thirdly, “the currency might be determined by the practices the parties have established between 

themselves. Therefore, prior dealings in a currency may also be relevant in determining the 

currency, like in parties have always dealt in US dollar then the applicable currency will be US$” 

[Butler/Harindranath, P.806, Para.7]. Facts of the case show that Engineering International SA, 

the parent company, and RESPONDENT are keeping their account in US$ and other consolidated 

accounts at the group level are also in US$ [PO2, P.57, Para.14]. CLAIMANT also publishes its 

“international financial statement” in US$ [PO2, P.57, Para.14].  CLAIMNAT and 

RESPONDENT were dealing in US$ in their prior contracts as well; therefore, the fixed exchange 

rate is the applicable exchange rate in the current transaction too [PO2, P.57, Para.14]. 

101. Based on the consent of both Parties reflected in the DSA, the industry practice, and the established 

practice between the parties the applicable currency is US$. CLAIMANT has no legal or factual 

basis for claiming that RESPONDENT should bear the currency risk.  

C. RESPONDENT FULFILLED ITS CONTRACTUAL OBLIGATIONS BY MAKING 

THE FULL PURCHASE PRICE 

102. Parties agreed on the price calculation formula in the DSA [Clm, Ex.C2, P.10]. Based on the 

parties agreement fixed exchange rate applies to the entire agreement [Clm, Ex.C2, P.11]. 

Considering the fixed exchange rate as the applicable exchange rate, the full purchase price for 

2000 fan blades is US$ 20,438,560 [Clm, Ex.C7, P.16]. RESPONDENT paid the full payment 

[Clm, Ex.C3, P.12]. 

103. As required under Article 53 of CISG, RESPONDENT has fulfilled its contractual obligation by 

making the full purchase price (1). Since, RESPONDENT has fulfilled its contractual obligations, 

CLAIMANT is not entitled to the remedies under Art.62 of CISG (2). 
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1. As required under Art.53 of CISG, RESPONDENT has fulfilled its contractual 

obligations by paying the full purchase price 

104. CLAIMANT asks for additional payment in the amount of US$ 2,285,240 for the fan blades 

claiming that the prevailing exchange rate is the applicable exchange rate [Clm, Ex.C5, P.14]. 

However, under the DSA and Article 53 of CISG CLAIMANT is not entitled to any additional 

payment. DSA states “The price is due upon delivery of the fan blades and payment should be 

confirmed by the BUYER as soon as possible” [Res, Ex.C2, P.10]. As required by the agreement, 

RESPONDENT after inspecting the goods confirmed the delivery of the goods and made the full 

payment of purchase price in the amount of US$ 20,438,560 for the fan blades as required by the 

contract [Clm, Ex.C3, P.12].  RESPONDENT fulfilled its contractual obligations under the DSA 

by making the full payment [Clm, Ex.C3, P.12].   

105. Additionally, Article 53 of CISG states that the buyer must pay the price in full. Mohs, a leading 

scholar of CISG, states that Article 53 of CISG establishes the main and essential obligations of 

the buyer which is determined by the contract [Mohs, P.793, Para.1; P.808, Para.40]. 

CLAIMANT incurred costs in the amount of 19586 EQD [Clm, Ex.C5, P.14]. Considering the 

fixed exchange rate which is US$ 1= 2.01 EQD as agreed by Parties in the contract [Clm, Ex.C2, 

P.11] the cost per fan blades is US$ 9,744.28 [Clm, Ex.C7, P.16] and the full purchase price for 

the 2000 fan blades is US$ 20,438,560 [Clm, Ex.C7, P.16]. RESPONDENT fulfilled its 

contractual obligations under Art.53 of CISG by making the full payment [Clm, Ex.C7, P.16]. 

According Mohs when the buyer proves that it affected the full payment, the seller is not entitled 

to ask for any additional payment [Mohs, P.810, Para.42].  

106. Hence, RESPONDENT has fulfilled its contractual obligations under Art.53 of CISG which leads 

to the conclusion that CLIMANAT’s claim asking for any additional payment does not have any 

validity so CLAIMANT is not entitled to any additional payment.  

2. CLAIMANT is not entitled to the remedies under Article 62 of CISG 

107. CLAIMANT asserts that under Art.62 of CISG, it is entitled to the remedies of additional payment 

in the amount of US$ 2,285,240. However, Art.62 of CISG is not applicable in the current contract. 

Under Art.62 seller may ask for the remedies when there is a breach of contract by the buyer. 

However, RESPONDENT has fulfilled all its contractual obligations under Art.53 of CISG by 
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making the full payment of purchase price as required and agreed upon in the DSA based on the 

fixed exchange rate [Clm, Ex.C7, P.16].  

108. CLAIMANT does not have the right to ask for any additional payment of purchase price. Asking 

for the additional payment of purchase price would be unjustly enriching CLAIMANT and 

unjustly depriving RESPONDENT [CISG Digest, 2012]. The prohibition of this principle is 

enshrined in the preamble of CISG which states that international trade shall be based on equality 

and mutual benefit. Thus, RESONDENT has not breached any of its contractual obligations to 

entitle CLAIMANT to remedies and CLAIMANT’s false claims should be rejected to ensure 

justice is achieved. 

ISSUE FOUR: RESPONDENT SHOULD NOT BEAR THE ADDITIONAL PAYMENT FOR 

LEVY CHARGES DEDUCTED BY THE CENTRAL BANK 

109. RESPONDENT effected the full payment based on the invoices sent by CLAIMANT on time; 

however, the Financial Investigation Unit of Equatoriana Central Bank investigated the money for 

money laundering issues and deducted a levy of 0.5%, totaling US$ 102,192.80 [Clm, Ex. C8, 

p.17]. Although Parties agreed in section 4.3 of the DSA that “the bank charges for the transfer 

of the amount are to be borne by the BUYER” [Clm, Ex.C2, P.10], levy charges are not part of the 

ordinary bank charges [Res, P.26, Para.18]. They are a result of a very specific public law 

regulation in Equatoriana, CLAIMANT’s place of business; therefore, CLAIMANT has to bear 

those [Res, P.26, Para.18].  

110. RESPONDENT is only required to pay the bank charges which does not include levy charges (A). 

CLAIMANT claims that based on Art.54 CISG RESPONDENT shall pay the levy charges. 

However, Art. 54 of CISG does not cover levy charges; therefore, RESPONDENT should not bear 

any additional cost (B). Moreover, Based on Aricle.35 (2) CISG, the seller does not need to know 

all public laws and regulations at the buyer’s place of business unless the buyer informs the seller. 

Art. 35(2) CISG requires CLAIMANT to inform RESPONDENT about the public law regulations 

at its place of business (C).  
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A. RESPONDENT IS ONLY REQUIRED TO PAY THE BANK CHARGES, WHICH 

DO NOT INCLUDE LEVY CHARGES  

111. Parties agreed in section 4.3 of the DSA that bank charges for the transfer of the amount are to be 

borne by the BUYER (RESPONDENT). However, CLAIMANT wants to transform the meaning 

of the text of the agreement to include levy charges, which are very unusual charges [PO2, P.55, 

Para.8].  In order to understand the main intention of the parties behind the text, Art. 4(1) 

UNIDROIT Principles requires Parties to interpret in accordance with the common intention of 

Parties. Based on common intention of both Parties, bank charges are the ordinary fee charges by 

the bank while transferring money [PO2, P.56, Para.9].  

112. Additionally, facts indicate that CLAIMANT paid levy charges in their previous transactions (i.e. 

Jumbo Fly and Jet Propulse) and that practice obliges it to pay the levy charges to the current 

contract as well [Perales Viscasillas, P.155, Para.4]. Since levy charges occurred at seller’s place 

of business, RESPONDENT had no knowledge and it is not obliged to pay the levy charges [PO2, 

P.55, Para.8]. CLAIMANT was aware of these extraordinary charges at its place of business 

[PO2, P.56, Para.9].  

113. Therefore, CLAIMANT was obliged to inform RESPONDENT of the very unique and rare levy 

charges at its place of business [Res, P.26, Para.19]. CLAIMANT did not inform RESPONDENT 

of any levy charges; therefore, RESPONDENT is under no obligations to pay the levy charges. 

Thus, bank charges does not include levy charges based on the common intention of the parties 

and RESPONDENT is not obliged to pay the unique and rare levy charges.  

B. RESPONDENT IS NOT OBLIGED UNDER ARTICLE 54 OF CISG TO BEAR THE 

ADDITIONAL PAYMENT OF LEVY CHARGES 

114. CLAIMANT claims that based on Art.54 the buyer is obliged to take enabling steps for making 

the full payment of purchase price; therefore, RESPONDENT shall bear the levy charges. 

However, the scope of Art.54 CISG is limited and does not cover every specific, unique laws or 

regulations [Honnold]. Honnold further elaborates that “under article 54 the buyer in certain cases 

may require the seller’s collaboration a principle which is stated throughout CISG.  Each party 

must take steps that are related to corresponding steps by the other”. Levy charges are unique 

charges, which require collaboration from CLAIMANT; however, CLAIMANT did not inform 
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RESPONDENT about such charges [PO2, P.55, Para.8]. CLAIMANT failed to take steps for 

fulfilling its responsibility under Art.54 of CISG. Therefore, RESPONDENT is not obliged to pay 

the levy charges. 

115. Similarly, in CLOUT Case No. 176 the court decided that under Art.54, even if it is true that a 

buyer has the obligation to take all steps and comply with such formalities under the contract or 

under any applicable laws or regulations, in certain circumstances the buyer may require seller’s 

collaboration, a principle that is restated throughout the CISG. Similar to the current case, 

CLAIMANT failed to cooperate with RESPONDENT and did not inform RESPONDENT about 

levy charges. Therefore, levy charges are not covered by the scope of Art.54 of CISG and 

RESPONDENT shall not bear the levy charges. Therefore, RESPONDENT is not obliged to pay 

the levy charges since the scope of Art.54 of CISG is limited which does not cover the very unique 

levy charges.  

C. ARTICLE 35 (2) CISG REQUIRES CLAIMANT TO INFORM RESPONDENT 

ABOUT THE PUBLIC LAW REGULATIONS AT ITS PLACE OF BUSINESS  

116. CLAIMANT wants RESPONDENT to pay the levy charges. However, ML/2010C regulation 

imposing levy charges are very unique charges [PO2, P.55, Para.7]. The seller does not need to 

know the public law regulations at the buyer’s place of business unless the buyer informs the seller 

and vice versa [Gillette/ Ferrari, P.16]. In the current contract RESPONDENT does not need to 

know the public law regulations at CLAIMANT’s place of business unless CLAIMANT informs 

RESPONDENT which CLAIMANT failed to do so. Contrary to CLAIMANT’s assertions, this 

view is largely accepted, not subject to criticism (1). Furthermore, in New Zealand Mussels case 

the Supreme Court decided that unless the buyer does not inform the seller about the public law 

regulations, the conformity requirement in the seller’s place of business are the applicable 

requirements. New Zealand case has some exceptions. However, contrary to CLAIMANT’s 

allegations, the exceptions of New Zealand Mussels case are not applicable in the current case (2).  
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1. The default rule provides that the Seller does not need to know the public law 

regulations at the buyer’s place of business unless the buyer informs the seller is 

not subject to criticism 

117. Contrary to CLAIMANT’s allegation, the seller does not need to know the public law regulations 

at the buyers place of business unless the buyer informs the seller. Based on Art. 35(2) of CISG, 

“except where the parties have agreed otherwise, the goods do not confirm with the contract unless 

the goods are fit for ordinary purpose”. This article is further elaborated in a leading scholars 

comment saying “the prevailing and the better view which is also a default rule that the 

requirement for an ordinary use should be determined by the standards and public law provisions 

at the seller’s place of business which is the most appropriate way of allocation of risk”[Kroll, 

P.512, Para.88].   

118. This issue is settled in the International business transactions and it is applicable worldwide. This 

means that the acceptable view and the default rule is to apply the public law regulations at the 

seller’s place of business. As RESPONDENT made the payment, the public law regulations at its 

place of business is the applicable laws. Since RESPONDENT does not have any similar public 

law for levy charges, it does not need to pay the levy charges [PO2, P.55, Para.8]. Therefore, 

CLAIMANT’s allegations lack merit. 

119. When RESPONDENT was affecting the payment, it was not informed about the public law 

regulations at the CLAIMANT’s place of business [PO2, P.55, Para.8]. After RESPONDENT 

effected the full payment, 0.5%, a total amount of US$ 102192.80, levy charges was deducted by 

the Central Bank of Equatoriana for the examination of its financial investigation Unit under 

Section 12 Regulation ML/2010C [Clm, Ex.C2, P.17]. When RESPONDENT’s negotiators were 

drafting the DSA, they did not have any knowledge about the content of ML/2010C public law 

regulation for levy charges. CLAIMANT is RESPONDENT’s only business partner from 

Equatoriana and no comparable levy exists in Mediterraneo [PO2, P.55, Para.8]. This shows that 

CLAIMANT has better knowledge about levy charges than RESPONDENT did; therefore, the 

public law regulations at the RESPONDENT’s place of business shall be used for determining the 

conformity of goods.  
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120. “The seller should not necessarily be deemed to have violated Art. 35(2) (a) when the alleged 

defect involves a condition with respect to which the seller did not have superior information 

unless the buyer communicates its unique requirements to the seller” [Gillette/ Ferrari, P.16]. As 

levy charges are very specific public law regulations at the CLAIMANT’s place of business, 

CLAIMANT have superior information about the levy charges. CLAIMANT had the duty to 

inform RESPONDENT about the levy charges [Gillette/ Ferrari, P.16]. Since RESPODENT was 

not informed about the unique specific public law regulation, levy charges, the public law 

regulation at its place of business are the default rules for the conformity, which has been met by 

RESPONDENT while affecting the payment [PO2, P.55, Para.8]. 

121. Similar to the current case, in Clout case 426, the Supreme Court decided said that ordinary use is 

determined by the seller’s place of business or the place where the payment is affected [Clout case 

No. 426]. As in the current case, there is no public law regulation for levy charges at 

RESPONDENT’s place of business, RESPONDENT is not obliged to pay the levy charges.  

122. Additionally, in Clout case 774, the court also had the same decision that the public law regulations 

at the seller's place of business [or the place where the payment is affected] are applicable as a 

principle for the conformity of the goods. In the current case, the public law regulations at the 

RESPONDENT’s place of business shall be the applicable laws for the conformity of the goods 

[Clout case No. 774]. Therefore, RESPONDENT shall not bear the additional payment for levy 

charges as these charges are based on a very specific regulation which the seller is not required to 

know about unless the buyer explicitly informs the seller [Clout case 774]. 

123. Moreover, in frozen chicken legs case, the Appellate Court of Granada the court stated that it was 

the plaintiff's responsibility to ascertain which characteristics the goods needed to have in order to 

enter the country [Frozen chicken legs case]. In the current case, this was the responsibility of 

CLAIMANT to ascertain that ML/2010C regulation for levy charges is taken into account. Thus, 

the Court ruled in favor of the RESPONDENT and rejected the plaintiff's claim [Frozen chicken 

legs case].  Similar to the current case, the CLAIMANT had already paid levy charges in two 

previous transaction and was aware of the ML/2010C regulation for money laundering [PO2, 

P.55-56, para.9-10]. CLAIMANT was under an obligation to make sure which public law 

regulations shall be ascertained for the conformity [Frozen chicken legs case]. However, 
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CLAIMANT did not inform RESPONDENT about the specific levy charges. Therefore, 

CLAIMANT’s claim asking for levy charges should be dismissed.  

2. The exceptions of New Zealand Mussels case are not applicable in the current case 

124. In CLOUT case no. 123 (New Zealand mussels case) between a Switz Seller and a German buyer 

the Supreme Court decided that based on Article 35(2) (a) CISG, the seller does not have an 

obligation to supply goods which confirm to all statutory laws or other public law provisions at 

the buyer’s place of business. RESPONDENT does not need to know all the public law regulations 

especially levy charges which are very unique and special type of regulations [CLOUT No. 123]. 

125. In the Mussels case, the court established the following exceptions to this rule: that the same 

provision or public law regulation exists in the seller’s place of business, or the seller has a branch 

in the buyer's country, or often exports into the buyer's country or has promoted products in that 

country or the buyer informed the seller about such provisions or the seller had knowledge about 

the special circumstances or parties had an ongoing business relationship. The exceptions of 

Mussels case are not met in the current case.  

126. Firstly, no comparable provision of levy charges exists in Mediterraneo, RESPONDENT’s place 

of business [PO2, P.56, Para.8].  Secondly, RESPONDENT does not have any branch in 

CLAIMANT’s place of business or does not export into CLAIMANT’s country and is not 

promoting any production in that country [PO2, P.56, Para.8]. Since RESPONDENT has no 

customer from Equatoriana and had no knowledge of the levy charges while negotiating the DSA 

[PO2, P.56, Para.8].  

127. Thirdly, CLAIMANT did not inform RESPONDENT about the levy charges regulation [PO2, 

P.55, Para.8]. Fourthly, although CLAIMANT and RESPONDENT have previous business 

transaction while parties were subsidiaries of Engineering International SA, levy ML/2010 C 

regulation came into force on January, 2010 [PO2, P.55, Para.7]. This means that during their 

previous transaction, no public law regulation as levy charges existed. Therefore, RESPONDENT 

is under no obligation to know the public law regulation for levy charges, and is not in breach.  

128. Based on the section 4(3) of the DSA and the established practice of the parties, the term “bank 

charges” does not include levy charges and so RESPONDENT is under no obligation to pay them. 
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Moreover, the scope of Article 54 is limited and does not include levy charges. Finally, under 

Article 35(2) CISG, public law regulation at the seller’s place of business are the applicable 

regulations unless the buyer informs the seller about the specific laws so RESPONDENT is under 

no obligations to pay the unique and rare levy charges. 

CONCLUSION 

129. Based on the DSA and aforementioned laws, CAM-CCBC rules, other international arbitration 

practices, commentaries of legal scholars and books, RESPONDENT is entitled to be granted 

security for its costs. Because CLAIMANT is under very severe financial hardship and has history 

of noncompliance with the awards rendered against it, makes it certain that CLAIMANT will not 

comply with this award as well (I). According the DSA, CAM-CCBC Rules and the Governing 

International Laws, CLAIMANT’s initiation of arbitration submitted on May 31, 2016 fails to 

comply with the requirements under CAM-CCBC. It unjustifiably failed to provide the power of 

attorney and effect the registration fee as required under CAM-CCBC rules (II).  

130. Besides that, based on the DSA, CISG and UNIDROIT principles, RESPONDENT performed its 

contractual obligations by making the full purchase price based on the fixed exchange rate as 

required under the contract. The applicable exchange rate of the entire agreement is fixed to US$ 

1 = 2.01 EQD, which was agreed by Parties (III). Furthermore, RESPONDENT is not obliged to 

pay the levy charges since the levy charges was not known to RESPONDENT, and also it does 

not fall under the ordinary money transfer charges. Secondly, the levy charges does not exist in 

RESPONDENT’s place of business, however, it exist in CLAIMANT’s place of business. 

Therefore, as per the abovementioned laws, Principles and scholarly commentaries, CLAIMANT 

is not entitled of any additional payment (IV).  
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PROCEDURAL REQUEST 

Counsel, on behalf of  RESPONDENT, respectfully requests the Arbitral Tribunal to:  

1. Dismiss CLAIMANT’s Claims as belated 

2. Order CLAIMANT to provide security for RESPONDENT’s cost 

 

REQUEST FOR RELIEF 

Counsel, on behalf of RESPONDENT, respectfully requests the Arbitral Tribunal to: 

1. Reject all claims for payment raised by CLAIMANT 

2. Order CLAIMANT to pay RESPONDENT’s costs incurred in this arbitration 

3. Any other relief that the tribunal considers appropriate.  

 

 

 

 

Respectfully submitted, 

American University of Afghanistan, January 26, 2017 

 

 


