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STATEMENT OF FACTS 

Spring 2010 RESPONDENT contacted CLAIMANT to discuss the joint development of a 

new fan blade, the T 192-I, for a jet engine project that RESPONDENT was 

pursuing with another company, Earhart SP. [R.8, EX. C 1]. 

May 2010 Employees of CLAIMANT and RESPONDENT negotiated a flexible price 

structure for the fan blades to ensure that RESPONDENT would be able to 

quote a price for the engine to Earhart. The price structure stipulated that 

RESPONDENT would pay between US$ 9,975 and US$ 13,125 per blade. If 

CLAIMANT’S production cost per fan blade fell below US$ 9,500, 

RESPONDENT would pay the minimum agreed upon price of US$ 9,975. If 

the cost per blade exceeded US$ 13,125, RESPONDENT would only be 

required to pay that maximum price and no more. To ensure, as far as 

possible, that the Parties generated a profit from the project, a cost-plus 

price structure was also implemented in which a percentage of the cost per 

blade was to be added to the payment as profit. The profit percentage 

would decrease as the cost of the fan blade increased, motivating 

CLAIMANT to keep costs as low as possible. [R.8, EX. C 1; R.10, EX. C 2, 

§ 4]. 

June 2010 CLAIMANT was sold to CLAIMANT’S present parent company, which was 

then renamed Wright Holding PLC. [R.3, RFA, ¶ 2]. 

July 2010 RESPONDENT was sold to SpeedRun, a private equity fund. At the time of 

the sale of both companies, CLAIMANT and RESPONDENT were still in 

negotiations for the joint development of the T 192-I. [R.3-4, RFA, ¶¶ 2-

3]. 

August 1, 2010 The Parties formally agreed to the above pricing structure in their 

Development and Sales Agreement (“the DSA”). The DSA called for an 

order of 2,000 T 192-I fan blades, to be delivered by January 14, 2015. 

[R.9-11, DSA]. 
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October 26, 2010 On October 26, 2010 the Parties executed an addendum to the DSA with 

the following language: 

The Buyer may request the Seller to produce and deliver 2,000 clamps 

to attach the fan blades to the fan shaft. The Price for the clamps shall 

be on a cost coverage base and be paid in US$. 

Other terms as per main Agreement. 

The exchange rate for the agreement is fixed to US$ 1 = EQD 2.01. 

[R.11, DSA, Addendum]. 

January 14, 2015 The invoices for the fan blades and clamps were attached to the delivery 

and contained a charge of US$ 20,483,560 for the fan blades and 

US$ 183,343.28 for the clamps. The two invoices were prepared by 

CLAIMANT, and were calculated based on the fixed exchange rate of US$ 1 

= EQD 2.01 agreed upon in the DSA. [R.12, EX. C 3]. 

January 15, 2015 CLAIMANT sent an e-mail to RESPONDENT stating that the invoice for the 

fan blades was mistaken. CLAIMANT stated that the fixed exchange rate in 

the addendum only applied to the purchase of the clamps, and that the 

proper exchange rate applied to the fan blades was to be that at the time 

production costs were incurred: US$ 1 = EQD 1.79. Consequently, 

CLAIMANT quoted the full purchase price for the fan blades at 

US$ 22,723,800 and requested RESPONDENT to pay the remaining 

US$ 2,285,240. [R.14, EX. C 5]. 

February 9, 2015 On February 9, 2015, CLAIMANT sent an e-mail to RESPONDENT noting 

that payment of the additional US$ 2,285,240 had not been affected. 

CLAIMANT also noted that they had only received US$ 20,336,367.20 for 

the fan blades instead of the US$ 20,438,560 detailed in RESPONDENT’S e-

mail of January 15, 2015. CLAIMANT formally requested the combined 

outstanding payment of US$ 2,387,430.80 to be affected by March 4, 2015. 

[R.15, EX. C 6]. 
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February 10, 2015 RESPONDENT replied to CLAIMANT’S e-mail, stating that it did not know 

why only US$ 20,336,367.20 was credited to CLAIMANT’S account. 

RESPONDENT stated further that the original invoice for the fan blades was 

correct, as the addendum fixed the exchange rate at US$ 1 = EQD 2.01 

for the entire DSA. [R.16, EX. C 7]. 

February 12, 2015 It was subsequently clarified to CLAIMANT that the discrepancy between 

RESPONDENT’S original payment and the money credited to CLAIMANT’S 

account was due to a 0.5% levy exacted by CLAIMANT’S bank on every 

deposit over US$ 2,000,000, pursuant to an investigation for money 

laundering. [R.17, EX. C 8; R.56, P.O.2, ¶ 11]. RESPONDENT remained 

unaware of the reason for the deduction. 

April 1, 2016 CLAIMANT emailed RESPONDENT that because it was not possible to reach 

an amicable solution, CLAIMANT had instructed its lawyers to take the 

necessary steps to initiate arbitration proceedings against RESPONDENT. 

[R.29, EX. R 3]. 

May 31, 2016 CLAIMANT filed an incomplete Request for Arbitration (“RFA”) with the 

CAM-CCBC. The Power of Attorney presented referred to Wright 

Holding Plc instead of Wright Ltd, and the Registration Fee was not paid. 

[R.3-7, RFA]. 

June 7, 2016 CLAIMANT filed the complete RFA. The Power of Attorney referred to 

Wright Ltd, and the registration fee was corrected so that R$ 4,000 was 

paid. [R.20-21, Power of Attorney II]. 

June 8, 2016 CAM-CCBC notified RESPONDENT of the arbitration proceedings. [R.22, 

Notice]. 

September 6, 2016 RESPONDENT filed a Request for Security for Costs (“RSC”). 

RESPONDENT asked the Tribunal to compel CLAIMANT to advance an 

amount to cover costs which RESPONDENT has to pay to the Tribunal as 

well as RESPONDENT’S legal costs and expenses likely to be incurred for 

the oral hearing for witnesses and experts. [R.45-47, RSC]. 
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INTRODUCTION 

1. The Parties in this dispute, in choosing the CAM-CCBC Rules and the UN Convention on 

Contracts for the International Sale of Goods as the governing procedure and law of the contract, 

chose certain default rules and obligations that each party would assume. In addition, the Parties, 

being merchants engaged in international trade, also presumptively acknowledged the existence of 

international norms of commerce as affecting the interpretation of their contract. These default rules 

and norms are clear, and were understood by the Parties at the time of contracting. RESPONDENT 

will show and the Tribunal will find that that in this dispute, [I] RESPONDENT has a meritorious 

claim for, and is entitled to, relieve security for costs, [II] CLAIMANT’S claim is inadmissible because 

of its failure to institute arbitration within contractually agreed-upon time limits, and [III & IV] that 

RESPONDENT bears no obligation to pay CLAIMANT any additional amount for the fan blades or for 

the discretionary levy imposed by the Equatoriana Central Bank. 

ARGUMENT 

I. The Tribunal Has the Power to Grant and RESPONDENT Is Entitled to Receive Security 

for Costs. 

2. The Tribunal can and should grant security for costs in the interest of procedural and 

substantive fairness. Where CLAIMANT risks the loss of a small deposit relative to the overall value 

of the contract, RESPONDENT risks nonpayment of costs, and a frustration of the predictability of 

international commercial arbitration. 

A. The Tribunal has the power to grant security pursuant to the presumption that all 

tribunals have the power to grant security, the default rule in international 

arbitration. 

3. When a default rule is in place, it is the obligation of the party moving against the default rule to 

contract away from it. As CLAIMANT has not and cannot demonstrate that, the default rule will stand 

that the Tribunal has the power to grant security for costs. 

1. The presumption that tribunals have broad discretion is the default rule in 

international arbitration as well as in this instance. 

4. Though security for costs originated as an English concept and is a “relatively recent chapter in 

the law of arbitration” [Munoz, at 44], the measure has advanced from increasingly popular [Webicki, 

at 64] to widely adopted because of its effectiveness in deterring frivolous claims and ensuring 

procedural justice. Even in Switzerland, which was historically one of the jurisdictions most opposed 

to security for costs [Bucher, at 76; Pessey, at 6; Miles & Speller, at 32], security is explicitly provided for 
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in its leading arbitral institution. [SCIA Rules, at 26(2)]. Today, nearly all international arbitration 

rules provide for some form of injunctive relief, such as security for costs. [Shwerwin & Rennie, at 

321]. 

5. It is a settled matter of the record that tribunals in Danubia, Equatoriana, and Mediterraneo 

have “considerable discretion” concerning the allocation of costs. [R.58, P.O.2 No. 26]. On an 

international level, tribunals have “wide discretion” and “extraordinary powers” in conducting 

proceedings. [Fortier, at 396]. This discretion may only be bound by institutional rules and party 

autonomy. [Id.]. This interpretation of existing practice is supported by the New York Convention 

which, through the threatened lack of enforcement embodied in Art. V(1)(b), recognizes the power 

of tribunals to set the procedure of arbitrations. [Born, at 2146]. Further, even in institutions based in 

civil law nations, which are for historical reasons less likely to grant security for costs, the general 

discretionary power of tribunals is “sufficiently wide to include the power to require a party to 

provide security for costs in appropriate situations.” [Charted Institute, at 2]. Given the consensus of 

legal authorities both governing and persuasive, it is unambiguous that the Tribunal has sufficient 

authority to order security for costs. 

6. But broad interim relief power is not simply the norm in arbitration, it is the law in the present 

dispute. The CAM-CCBC rules allow for the granting of security in Art. 8.1, wherein the tribunal is 

empowered to “grant provisional measures, both injunctive and anticipatory.” On a plain meaning 

basis, it is apparent that the injunctive measures referenced may include security for costs. Further, 

UNCITRAL MAL. 17(b) explicitly grants tribunals the power to grant interim relief, such as security 

for costs. UNCITRAL MAL is not only the closest embodiment of consensus in international 

arbitration law, it has been adopted by Danubia, the seat, in its entirety and so governs this 

proceeding as the Danubian Arbitration Law (DAL). 

2. The parties did not contest the default rule in their agreement. 

7. The granting of security for costs should be considered a power of the tribunal inherent in its 

duty to preserve the integrity of the proceedings. [Craig, Park & Paulsson, at 467]. Security for costs is 

now a norm in arbitration, and an express agreement is required to withdraw such authority. [Born, at 

262; Charles Contr. v. Derderian, at 994]. Against the weight of this evidence, the burden is on 

CLAIMANT to show that the parties expressly contracted away from the default rule; in the absence 

of such evidence, the Tribunal will presumptively have the power to grant security for costs. 

8. At no point in the Record is there evidence that the parties intended to overturn the default 

rule. None of the governing rules or laws – the DAL, the CAM-CCBC Rules, the Terms of 
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Reference, or the DSA – expressly disallow the granting of security for costs. The DAL in Art. 

17(2), as detailed above, unambiguously empowers tribunals to order interim measures as necessary, 

as do the CAM-CCBC rules in Art. 8.1. 

9. The DSA is completely silent on the issue. However, even sources advocating limited arbitral 

discretionary powers recognize that it is appropriate in the “filling of gaps”; if nothing is said of the 

matter, it is entirely at the discretion of the tribunal whether to grant security or not, a norm that 

decidedly grants the tribunal power to grant security [Abaclat et al. v. Argentina, at ¶ 527]. 

10. When the CAM-CCBC 8.1 provisions are considered in the context of the above stated reality – 

an absence of an explicit grant of authority in arbitration de facto grant tribunals the Authority to 

grant security for costs – the intent of the CAM-CCBC can only be inferred to have been the 

granting of security for costs. [Charted Institute, at 2; Charles Contr. Co., at 994; Born, at 262]. The 

CAM-CCBC rules were revised in 2016; knowing that only explicit language could exclude the 

option of security, the CAM-CCBC utilized language permitting security for costs, showing that the 

CAM-CCBC intended for security to be an option for parties and arbitrators. 

11. Finally, even if the parties did agree to prevent the granting to security for costs, the Tribunal 

“need not give effect to the parties’ procedural agreement if doing so would conflict with its 

obligations to . . . conduct the arbitration fairly and efficiently.” [Born, at 2139]. This position is 

codified in DAL Art. 17(1), which grants tribunals unfettered power to “conduct proceedings so as 

to avoid unnecessary delay and expense and to provide a fair and efficient process for resolving the 

parties’ dispute.” 

B. RESPONDENT has a legal right to security for costs because CLAIMANT is unlikely to 

succeed in its claim, CLAIMANT is likely not to pay in the event of an adverse award, 

and it is fair in consideration of all circumstances that an award be granted. 

12. Security for costs is a tool to be employed by tribunals, when appropriate, to ensure payment of 

costs when ordered. [Miles & Teller, at 32]. Though there is no international standard for when 

security for costs should be administered, [Colbran, at 233; Delany, at 130; Rubins, at 369], that means 

only that the Tribunal is empowered to consider competing tests in applying its broad discretion. 

However, a factor-based analysis has been frequently employed. [Parkinson & Co. v. Triplan Ltd; Bank 

Mellat v. Helliniki Techniki SA (UK), 303; Delany, at 2; Redfern & O’Leary, at 410-11]. Considering the 

common law history, it is reasonable for the Tribunal to contemplate the following factors proposed 

by the Chartered Institute of Arbitrators: i) the prospect of success on the claims; ii) the CLAIMANT’S 

ability to satisfy an adverse costs award; and iii) whether it is fair in all circumstances to require one 
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party to provide security for the other party’s costs. [Chartered Institute, at 3]. Following this 

evaluation, the Tribunal must determine that the claim is unlikely to succeed, that CLAIMANT does 

not have the ability to satisfy an adverse costs award, and that it is fair in consideration of all 

circumstances to grant RESPONDENT’S request for security. 

1. CLAIMANT’S unlikeliness of success is evident when the record is compared to 

both RESPONDENT’S assertions and CLAIMANT’S assertions. 

13. Where CLAIMANT’S argument calls for the Tribunal to believe multiple instances of mistake 

from a sophisticated merchant, RESPONDENT requires the Tribunal to believe only that the parties 

acted in accordance with their written agreement. 

a. CLAIMANT signed a written agreement and acted pursuant to that 

agreement in a manner consistent with RESPONDENT’S recounting of 

events. 

14. CLAIMANT is unlikely to succeed in its claim. While legal arguments are expounded on in issues 

[III.] and [IV.] out of an abundance of caution, the claim is facially meritless. Party autonomy is the 

“guiding principal” of international arbitration [Redfern, at 315; Rubins, at 10; Born, at 2138], and the 

parties agreed unambiguously in the DSA that “[t]he exchange rate for the agreement is fixed,” 

assent which undermines the entire premise of CLAIMANT’S position. [R.30, EX. R 4, ¶ 1]. This 

assent is further evidenced in an email from Amelia Beinhorn, CLAIMANT’S COO and chief 

representative in the negotiations, in which she stated explicitly “I agree to the fixed exchange rate.” 

[R. EX. 4, R 30, ¶ 1]. Finally, CLAIMANT acted consistently with the fixed rate agreed upon, 

requesting from RESPONDENT precisely the amount required under the DSA, the amount 

RESPONDENT currently maintains was due. [R.5, ¶ 10]. Given CLAIMANT’S assent and corresponding 

behavior, it is unlikely it will succeed in its claim. 

15. Further, as detailed in [II.], CLAIMANT is unlikely to succeed on its claim because it is barred 

from bringing it. Because CLAIMANT failed to timely initiate the arbitral proceedings, CLAIMANT 

likely cannot advance its claim and can so be found unlikely to succeed on its claim with no 

consideration of substantive issues. 

2. CLAIMANT likely cannot or will not pay costs in the event of a judgement 

against it. 

16. Due to a series of miscalculations, CLAIMANT’S stock value has experienced a “serious drop.” 

[R. EX. 6, P.47]. Additionally, CLAIMANT has sought third party funding, essentially a tacit admission 
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of its own impecunious financial state. [Id.]. RESPONDENT should not bear the risk of CLAIMANT’S 

financial mismanagement, and the remedy to that problem is the granting of security for costs. 

a. CLAIMANT exists in a precarious financial state. 

17. Financial health is one of the primary factors Tribunals consider when awarding security for 

costs. [Oilex A.G. v. Mitsui & Co.; Atlanta Shipping Corp. v. Chemical Bank; K/S A/S Havbulk I v. Korea 

Shipbuilding and Eng’g Corp.; Frontier Int’l Shipping Corp. v. Tavros]. Security is an appropriate measure 

when there is a serious risk of nonpayment following the award, and CLAIMANT is by its own 

admission under financial strain. Throughout CLAIMANT’S memo, CLAIMANT describes its financial 

state as “under strain currently” [MFC, ¶ 153], limited to a sum of “only $199,950” [MFC, ¶ 152], 

and undergoing “usual difficulties” [MFS, ¶ 145]. While CLAIMANT offers this information in an 

argument that it should not be required to pay security because it cannot afford it, that is one of the 

very bases on which security may be granted. [Charted Institute, at 7]. 

18. Even relative to the other “development” cycles CLAIMANT has referenced, CLAIMANT is at 

greater risk now than it has been before. Where CLAIMANT maintained $875,000 in cash and cash 

equivalents at the bottom of its development cycle in 2009, CLAIMANT had just $199,950 in the same 

form in 2015. [R.59, P.O.2, ¶ 28]. Further, CLAIMANTS assets declined linearly from 2009, to 2010, 

to 2015, with asset valuations of $57.8M, $52.2M, and $42.8M, respectively. [Id.]. CLAIMANT could 

not even maintain sufficient liquidity to fund its development cycles – its primary business – having 

to borrow $3M from its parent company in order to complete development on its most recent 

project. [R.59, P.O.2, ¶ 29]. As shown above, CLAIMANT’S financial situation provides ample 

concern for the Tribunal to find it likely CLAIMANT will not be able to pay an adverse award of 

costs. 

b. CLAIMANT has elected not to pay enforceable arbitral awards in the past. 

19. Parties undermine the legitimacy of international arbitration when they fail to recognize arbitral 

awards. [Kron, at 2]. CLAIMANT has done precisely that in failing to pay the adverse award of 

$2,500,000 against it in a dispute with one of its suppliers. [R.47, R. EX. 6, ¶ 1]. Under Art. V of the 

New York Convention, parties have no discretion of any kind in recognizing a valid award; more 

specifically, an award may be disregarded only in the instance of one of the enumerated situations 

presented in Art. V. [NYC, Art V]. As there were no substantive or procedural issues of fairness 

with CLAIMANT’S previous dispute, and CLAIMANT alleges none, CLAIMANT does not have the right 

to contest the award. Irrespective of CLAIMANT’S other disputes with the party in question, payment 

is due pursuant to the NYC. In neglecting the valid award which NYC Art. V does not except it 
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from paying, CLAIMANT knowingly violates the NYC. As the CAM-CCBC was the governing 

institution in the contested dispute as well, there is no reason to believe that CLAIMANT would not 

similarly disregard an adverse award and an adverse award of costs in the present case. 

3. It is fair for the Tribunal to grant security because RESPONDENT’S risk of non-

payment is greater than CLAIMANT’S risk of injustice. 

20. Because CLAIMANT will not be impacted significantly and because CLAIMANT’S dishonesty led 

to the present situation, it is fair for the Tribunal to grant security. Further, even if the Tribunal 

rejects The Chartered Institute of Arbitrator’s security for costs test, the tribunal may engage in a 

simple balancing test, weighing CLAIMANT’S potential harm against RESPONDENT’S risk of injustice. 

[Altaras, 86]. 

a. An award of costs would not cause CLAIMANT substantive harm. 

21. CLAIMANT alleges in its memorandum that it will be substantively denied justice if security for 

costs is granted as it will not be able to afford its claim in arbitration. However, it is exceedingly 

unlikely that CLAIMANT would not procced in arbitration because other forms of funding are 

available even if CLAIMANT exhausts its cash reserves paying an order of security. CLAIMANT can 

seek third party funding, and while this was denied previously, it was denied only because the 

amount was too little for the firms approached. [R.59, P.O.2, ¶ 29]. Further, CLAIMANT can seek 

both a bank loan and a loan from its mother company – CLAIMANT maintains only $21M in bank 

loans currently, where it has maintained $31M in the past, demonstrating that it likely could access 

an additional $10M in funding. [R.59, P.O.2,¶ 29]. 

b. CLAIMANT failed to disclose its financial situation and RESPONDENT’S 

belief of its insecurity is a result of that deception. 

22. CLAIMANT knowingly misled RESPONDENT as to its financial situation. [R.60, P.O.2, ¶ 43]. In 

his affidavit, CLAIMANT’S CFO confesses that, in spite of the reality that the books held a prediction 

of $15,000,000 as the result of a claim against the Government of Xanadu, the CEO related a figure 

as high as $100,000,000 to RESPONDENT when discussing CLAIMANT’S financial standing. [R.46, 

RSC, ¶ 4]. Such misinformation was also conveyed to the public, so RESPONDENT had little 

opportunity to contest CLAIMANT’S assertion. [Id.]. 

C. RESPONDENT agreed to arbitration with the reasonable expectation that security 

may be granted. 

23. Regarding to the ordering of costs, arbitrators have an obligation to “safeguard the 

development of international trade,” even when that development comes at the cost of “some 
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procedural nicities.” [ICC Case No. 6697]. Virtually all of commercial arbitration’s major aims – 

speed, cost, enforceability – are better served by arbitrators wielding broad discretion than by those 

constricted to formalistic rules [Fortier, 396]. Broad discretion is one of the hallmarks of international 

arbitration [Id.]. 

24. A tribunal’s discretion may generally be defined as “the inherent power to preserve the integrity 

of the proceedings and to conduct them in an expeditious and effective manner so as to end the 

dispute between the parties by rendering a valid award.” [Uchkunova, ¶ 6]. In the instant case, a 

failure to administer security could conceivably deprive RESPONDENT of an enforceable award and 

would so represent an undermining of the Tribunal’s right and obligation to administer a valid 

award. 

25. As broad discretion, including the granting of security for costs, is now the norm in arbitration, 

it can be assumed that both Parties agreed upon the CAM-CCBC as an arbitral institution with the 

expectation that a Tribunal would recognize and exert its broad discretion in appropriate situations. 

And so, if the Tribunal declines to exercise its discretionary in what has been established as an 

appropriate situation – the granting of security for costs against an impecunious party – the 

expectations of both parties will not be met. To meet the expectations of the parties, a necessity 

inalienable from the fundamental principal of party autonomy, the Tribunal must exercise its 

discretion and grant security for costs in this instance. 

II. CLAIMANT’S Claim Is Inadmissible as it Was Not Timely Submitted. 

26. On May 31, CLAIMANT filed a defective Request for Arbitration by including inadequate power 

of attorney and non-payment of the CAM-CCBC registration fee. [R.19, Order of the President]. 

CLAIMANT then amended their submission, on June 7, but the contractual 60-day limitation period 

had already expired rendering the claim inadmissible. The initiation of arbitration proceedings were 

not delayed by RESPONDENT and are not affected by the pre-arbitration agreement to negotiate this 

dispute prior to arbitration. 

A. CLAIMANT’S failed to meet requirements set out in the Arbitration Agreement and 

CAM-CCBC Rules in filing its request for arbitration on May 31, which renders the 

claim untimely and inadmissible. 

27. CLAIMANT’S Request for Arbitration, filed on May 31, did not comply with the CAM-CCBC 

filing requirements, which renders the filing ineffective. The PARTIES agreed to conduct the 

arbitration proceedings under the CAM-CCBC Rules pursuant to DAL Art. 19(1). [R.11, DSA, § 21]. 

DAL’s default notice requirement in Art. 21 is modified by the Parties in the Arbitration Agreement 
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to the date on which a complete request for arbitration is received by the CAM-CCBC President. 

[A/CN.9/264; Fuller Austin; UNCITRAL MAL, Art. 21]. A request for arbitration must include a 

series of formal requirements laid out in CAM-CCBC Art. 4.1 as well as an attached proof of 

payment of the Registration Fee, as described in Art. 4.2. 

28. The Request for Arbitration submitted by CLAIMANT on May 31 was not in compliance with 

CAM-CCBC Rules and is thus rendered ineffective. The Arbitration Agreement grants the PARTIES 

“the right to initiate arbitration proceedings.” [R.11, DSA, § 21]. That right is exercised upon an 

effective filing of a request for arbitration, which requires compliance with CAM-CCBC Art. 4.1 and 

Art. 4.2. CLAIMANT’S filing on May 31 did not suspend the limitations period as the ineffective filing 

does not constitute “any act . . . that is recognized by the arbitral tribunal as asserting the obligee’s 

right against the obligor.” [UNIDROIT, Art. 10.6.1]. 

1. Power of Attorney granted by Wright Holding PLC on May 31 renders the 

Request for Arbitration ineffective. 

29. The power of attorney provided by Horace Fasttrack on May 31 was ineffective, as the 

President of the CAM-CCBC could not know that Mr. Fasttrack was acting as an agent on behalf of 

CLAIMANT. Where an agent “does not expressly disclose the existence of its principal, but where the 

third party nevertheless ought to have known that the agent acted as an agent” the principle has, 

“objectively speaking, been disclosed to the third party.” [Krebs, at 429]. When the Request for 

Arbitration was presented, the power of attorney was granted by Wright Holding Plc., not the 

CLAIMANT, and had been signed by its CEO Dr. Katja Yamamoto [R.18, Power of Attorney I]. 

Additionally, CLAIMANT is an independent legal entity and limited company from Wright PLC. 

[R.54, P.O.2, ¶ 2]. As there was no express disclosure that Mr. Fastrrack was an agent of CLAIMANT 

and the Secretariat of the CAM-CCBC did not recognize the provided power of attorney on May 31, 

the contractual limitation period was not suspended and expired the following day rendering the 

claim inadmissible. 

2. The amended Request for Arbitration provided on June 7 did not ratify 

CLAIMANT’S relationship with Mr. Fasstrack on May 31, but created a new 

power of attorney. 

30. The amended power of attorney granted to Mr. Horace Fasttrack does not cure the initial 

inadequacy in the power of attorney provided with the Request for Arbitration for the purposes of 

contractual initiation of arbitration proceedings. Issues of agency are determined by national law, as 

agency is not governed by the CISG. [See Second-hand Tractor Case; Shop Furnishings Case]. The national 
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law applicable in this case are the PICC. [R.58, P.O.2, ¶ 24]. An agent acting on behalf of its 

principle, creates a bond that calls for the agent to conduct himself with the “punctilio of an honor 

the most sensitive.” [Meinhard, at 464]. If Mr. Fasstrack’s power of attorney was not properly 

granted, the legal relationship between CLAIMANT and the CAM-CCBC would not have begun. 

[UNIDROIT, Art. 2.2.5]. Though CLAIMANT may ratify an improper power of attorney in a 

reasonable time under PICC Art. 2.2.9(1), CLAIMANT’S amended Request for Arbitration did not 

include an order to ratify the acts of Mr. Fasttrack, but was a new grant of Power of Attorney from 

CLAIMANT that took effect on June 5. [R.21, Power of Attorney II]. The CAM-CCBC President 

offered CLAIMANT 10-days to ratify the improper power of attorney provided on May 31, failing to 

do so in that reasonable time eliminates CLAIMANT’S ability to do so in the future and renders the 

claim inadmissible. [UNIDROIT, 2.2.9(2)]. 

3. CLAIMANT did not pay the Registration Fee as required by CAM-CCBC Art. 

4.2. 

31. CLAIMANT’S non-payment on May 31 renders the initiation of arbitration proceedings 

ineffective. CAM-CCBC Art. 4.2 requires the filing party to “attach proof of payment of the 

Registration Fee together with the notice, in accordance with article 12.5 of the Rules.” [CAM-CCBC 

Rules, Art. 4.2 (emphasis added)]. CAM-CCBC Art. 12.5 states that “at the time of presentation of the 

notice for commencement of arbitration, the CLAIMANT must pay to the CAM-CCBC the 

Registration Fee.” [CAM-CCBC Rules, Art. 12.5 (emphasis added)]. These two articles show that 

CLAIMANT is required to make a payment as a condition of notice. On May 31, CLAIMANT had not 

paid the Registration Fee set out in CAM-CCBC Art. 4.2. [R.19, Order of the President]. Payment 

requirements are not merely procedural, but are essential for arbitral institutions to prevent frivolous 

or insincere requests for arbitration. [Wald, at 67]. Article 4.2 payment is a condition of notice which 

will not be met until payment is made. Without payment of the Registration Fee upon filing, the 

limitation period will not be tolled and the 60-days will have expired. 

B. CLAIMANT cannot rely on its amended request for arbitration to cure the defective 

filing as the Tribunal’s request for compliance with CAM-CCBC Art. 4.1 does not 

toll the 60-day limitation period. 

32. The CAM-CCBC Rules do not grant the President the power to extend time for filing a Request 

for Arbitration that has the effect of tolling the limitation period. While the Tribunal’s power to 

extend time for procedural matters is consistent with the principle of party autonomy [Tommy C.P. 

SZE, ¶ 28.4] the power has not been granted to the CAM-CCBC by its own rules. The President of 
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the CAM-CCBC, in Art. 2.6, is granted the power to: (1) Art. 2.6(e) “Apply these Rules and have 

them applied,” (2) Art. 2.6(f) “Issue complementary rules to resolve doubts and provide guidance 

for the application of these Rules . . . .” and (3) 2.6(i) “Decide on the extension of time periods that 

do not fall within the authority of the Arbitral Tribunal.” [CAM-CCBC Rules, Art. 2.6]. These articles 

grant the CAM-CCBC the power to set and extend times for procedural matters once a proper claim 

has been filed. These rules should not be read to include the power to toll a contractual limitation 

period even if the CLAIMANT has not conformed with Art. 4.1 and Art. 4.2. 

33. CLAIMANT cites a series of arbitral institutions, other than the contractually agreed upon CAM-

CCBC, as evidence of international arbitration practice that is binding upon this tribunal. [MFC, 

¶ 39]. The CAM-CCBC, with approval from an Extraordinary General Meeting of the Brazil-Canada 

Chamber of Commerce, in April of 2016 convened a meeting to amend the Arbitration Rules. 

[CAM-CCBC Rules, Explanatory Note]. The tribunals cited by CLAIMANT each had made amendments 

to grant the tribunal power to extend time in the manner suggested, yet the CAM-CCBC not only 

clearly decided to exclude this power, but the most substantial change to the rules was 

“CAM/CCBC” was edited to “CAM-CCBC.” [CAM-CCBC Rules, Explanatory Note]. Absent this 

power granted to the arbitral institution, an extension of time that tolls the limitation period would 

have the effect of altering the 60-day period set out in the Arbitration Agreement. No additional 

powers not previously granted by this tribunal should be read into the rules so recently after the 

arbitral institution has made their intention clear on the matter. 

C. The 60-day limitation period is valid and unaffected by the pre-arbitration 

agreement to negotiate this dispute. 

1. The pre-arbitration agreement to negotiate “amicably and in good faith” is 

sufficiently certain and should be enforced. 

34. The pre-arbitration agreement to negotiate is enforceable as it reflects the intent of the parties 

and is a sufficiently certain obligation. CLAIMANT argues the requirement to “settle disputes amicably 

and in good faith” renders the agreement to negotiate invalid due to a lack of certainty in the 

negotiation process. [MFC, ¶ 18-20]. The Parties, as subsidiaries of the same parent corporation at 

the time of contract, utilized a standard form arbitration clause that described the kind of 

negotiations they wanted to undertake, “amicably and in good faith.” [R.57, P.O.2, ¶ 21; R.10, DSA, 

§ 21]. Where commercial parties have agreed to a dispute resolution clause which provides parties an 

avenue to resolve disputes by friendly discussions before launching into expensive arbitration, the 

courts will seek to give effect to the parties’ bargain. [Emirates Trading, at 27]. Following a lengthy 
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review of the good faith obligation in negotiations, the New South Wales Court of Appeals held that 

a commitment to have negotiations that are “honest and genuine with a fidelity to the bargain” is 

not uncertain and should be enforced. [United Group Rail, at 81]. 

2. CLAIMANT cannot rely on RESPONDENT’S silence to delay the beginning of the 

contractual 60-day limitation period. 

35. An obligation to negotiate in good faith is not per se invalid, rather it imposes certain 

obligations on the parties when settling disputes [Coal Cliff, at 42]. The parties must act honestly; act 

regarding the interests of the other party, and must not act in an arbitrary or capricious manner. [Id.] 

The only record available regarding negotiation is that they failed in a meeting on March 31 due to 

“fundamental differences” which gave rise to arbitration. [R.58, P.O.2, ¶ 23]. On April 1, CLAIMANT 

announced the failure of negotiations and their intention to arbitrate, including that “the costs 

incurred for our lawyer must be part of any settlement reached.” [R.29, EX. R 3]. The email’s clear 

language showed that CLAIMANT was no longer in this phase of dispute resolution and intended to 

exercise their right to arbitrate per the arbitration agreement, which began the 60-day limitation 

period. Though CLAIMANT stated they “remain open for any meaningful negotiations, it does not 

indicate that they negotiations are ongoing. [R.29, EX. R 3]. 

36. CLAIMANT cannot rely on RESPONDENT’S silence as an indication that negotiations had not 

failed and the 60-day limitation period had not begun. Additionally, while arbitral tribunals 

presumptively have the power to decide on statute of limitations issues, [Born II, at 912; see also 

Howsam; Bechtel], a reading of the Arbitration Agreement that includes an obligation on behalf of the 

Parties to agree that negotiations have failed is highly disfavored. In Maran/Vekoma, the court took 

the extraordinary step of setting aside an ICC award in part by denying the argument made by 

CLAIMANT. The court found that the ICC Tribunal misapplied a contractual provision that required 

that any arbitration be commenced “within thirty days after it was agreed that the difference or 

dispute cannot be resolved by negotiation.” [see Maran/Vekoma]. In Maran/Vekoma, the arbitration 

agreement had an explicit clause requiring agreement regarding the failure of negotiations. [Id.] 

When Vekoma made a final offer and requested a response within one week, the court found that 

Maran’s lack of response constituted a failure of negotiations which started the thirty-day clock. [see 

Paulssen]. Unlike Maran/Vekoma, the Arbitration Agreement has no explicit requirement to “agree 

that the difference or dispute cannot be resolved by negotiation” and CLAIMANT made no final offer 

on April 1, but instead clearly declared that because of the prior meeting “it is presently not possible 

to find an amicable solution.” [R.29, EX. R3]. Maran/Vekoma shows that an arbitration clause that 
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includes an obligation for the parties to agree that no settlement can be reached “is difficult to apply 

and potentially ‘pathological.’” [Friedland, at 115]. Maran/Vekoma makes clear that on the date a party 

has declared a failure of negotiation, silence nor subsequent communication, renders the failure 

ineffective. [Friedland, at 112]. Without any contractual provision to the contrary, RESPONDENT is 

not obligated to respond to the email declaring the failure of negotiations and CLAIMANT’S intent to 

arbitrate and CLAIMANT cannot reasonably expect RESPONDENT to do so. Sixty days following 

CLAIMANT’S declaration that negotiations had failed, the contractual limitation period expired 

rendering its claim inadmissible. 

3. The 60-day limitation period is not rendered invalid by UNIDROIT Art. 10.3. 

37. The Parties, as sophisticated business entities who have agreed to § 21 of the DSA as the 

standard dispute resolution clause for this type of agreement, chose to include a 60-day limitation 

period regarding notifying the CAM-CCBC of a potential CLAIMANT’S desire to initiate arbitration 

proceedings. [R.57, P.O.2, ¶ 21]. Issues regarding limitations periods are governed by national law, as 

they are not governed by the CISG. The national law applicable in this case are the UNIDROIT 

Principles. [R.58, P.O.2, ¶ 24]. UNIDROIT Art. 10.1 “does not govern the time within which one 

party is required under the Principles . . . to give notice . . . or to perform any act other than the 

institution of legal proceedings.” While the scope’s exclusion is specific to the Principles, “it should 

be extended by analogy to notice requirements contractually agreed upon.” [Wintgen, at 1157]. The 

general limitation period is three years [UNIDROIT, Art. 10.2], but can be contractually modified by 

the Parties to one year [UNIDROIT, Art. 10.3]. This one-year floor “severely restricts” party 

autonomy by limiting sophisticated parties from making reasonable agreements to expedite their 

disputes. [Wintgen, at 1166]. Applying this limitation strictly to the Arbitration Agreement also goes 

against international practice which generally would not apply modification restrictions to shorter 

notice requirements regarding the initiation of arbitration proceedings. [see Limitations Convention, Art. 

22(3); Wintgen, at 1167]. Thus, this 60-day limitation period should be given effect within the limits 

of UNIDROIT Art. 10.3 “in order to respect the freedom of contract to the greatest possible 

extent.” [Wintgen, at 1168]. This is to say that 10.3 “does not affect the validity” of short contractual 

limitations periods, but only limits their ability to shorten these periods. [Id.] As the Parties agreed to 

negotiate “amicably and in good faith” for more than a year following the rise of this dispute and the 

negotiations failed within the Art. 10.3 modification window, the 60-day limitation period should be 

valid. 
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III. RESPONDENT Has Fully Performed Its Contractual Obligations by Paying the Purchase 

Price for the Fan Blades. 

38. RESPONDENT has paid the full purchase price for the fan blades stipulated in the Parties’ 

Agreement. Therefore, in accordance with CISG Art. 53, which governs the obligations of a buyer 

to pay the purchase price, RESPONDENT has fulfilled its contractual obligation. Thus, CLAIMANT’S 

claim for an additional US$ 2,285,240.00 based on the exchange rate at the time production costs 

were incurred is unfounded. An analysis of both party intention and legal authority, however, leads 

to the conclusion that the Parties intended the DSA to apply a fixed exchange rate of US$ 1 = 

EQD 2.01 for the sale of the fan blades. The Parties executed the exchange rate provision in the 

Addendum to the DSA to explicitly state this intent. 

A. The required payment is determined by the Development and Sales Agreement, 

and the Parties intended for the Development and Sales Agreement to apply a fixed 

exchange rate of US$ 1 = EQD 2.01 to the sale of the fan blades. 

39. CLAIMANT’S assertions regarding the intent of the Parties’ to use a floating exchange rate is 

erroneous, as the DSA interpreted under CISG Art. 8 demonstrates that the Parties intended for a 

fixed exchange rate of US$ 1 = EQD 2.01 to apply to the sale of the fan blades. The CISG governs 

the Parties’ Agreement. [R.10, EX. C.2, § 20]. Using the evidence specifically designated by CISG 

Art. 8(3) as relevant in determining the Parties’ intent, [CISG, Art. 8(3) (“. . . including the 

negotiations . . . practices which the parties have established . . . usages and . . . subsequent 

conduct.”)], the Tribunal should find that the Parties’ subjective intent was to apply a fixed exchange 

rate of US$ 1 = EQD 2.01 for the sale of the fan blades. [CISG, Art. 8(1)]. However, assuming that 

the Tribunal finds CISG Art. 8(1) to be inapplicable in the present dispute, an analysis of the DSA 

pursuant to CISG Art. 8(2), which provides for interpretation according to the objective 

understanding of parties to a contract, makes clear that a reasonable person in the same or similar 

situation as CLAIMANT would have understood that RESPONDENT intended for a fixed exchange rate 

of US$ 1 = EQD 2.01 to govern the sale of the fan blades. [CISG, Art. 8(2)]. 

1. In accordance with CISG Article 8(1), the Parties’ subjective intent was to apply 

the specified fixed exchange rate to the sale of the fan blades under the 

Development and Sales Agreement. 

40. The Parties’ agreement to share risks for the sale of the fan blades along with past practices and 

conduct following the conclusion of the Agreement makes clear their subjective intent to apply a 

fixed exchange rate of US $1 = EQD 2.01 for the sale of the fan blades. The evidentiary factors 
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specified in CISG Art. 8(3) prove that, pursuant to CISG Art. 8(1), CLAIMANT knew or could not 

have been unaware of RESPONDENT’S intent to apply a fixed exchange rate for the sale of the fan 

blades. [CISG, Art. 8(1)]. This is because [a] the application of the fixed exchange rate advocated by 

RESPONDENT aligns with the Parties’ agreement to share risks for the sale of the fan blades; [b] past 

practices between the Parties, including past contracts and discussions, supports the intent to apply 

the fixed exchange rate argued for by RESPONDENT, and [c] CLAIMANT’S own invoice to 

RESPONDENT, which used the fixed exchange rate RESPONDENT argues for here, proves that 

CLAIMANT knew of the Parties’ intention to apply a fixed exchange rate to the sale of the fan blades. 

a. The Parties’ agreement to share risks proves their intent for a fixed 

exchange rate to govern the sale of the fan blades. 

41. CLAIMANT’S incorrect in its assertion that the only rate of exchange consistent with the Parties’ 

risk-sharing agreement is the rate prevailing at the time production costs were incurred. The 

application of a fixed exchange rate, rather, correctly allocates the risk for the fan blades to both 

Parties. Currency risk is the risk that a business’s financial performance will be negatively affected by 

fluctuations in the exchange rates due to its exposure to a foreign currency. [CPA, at 2]. Because the 

Parties to the DSA operate in different currencies they agreed to share risks regarding the sale of the 

fan blades. [R.4, RFA, ¶ 4; R.8, EX. C 1]. 

42. A fixed exchange rate allocates risk to both Parties. First, the application of a fixed exchange 

rate to the DSA places the risk of currency appreciation, the increase of value of the US$ in 

comparison to the EQD, on RESPONDENT. This is known as upside risk. [See Damodaran]. Because a 

fixed price contract locks in the price for RESPONDENT, it bears the risk of the U.S. dollar 

appreciating in value against the EQD. For example, at a fixed rate of US$ 1 = EQD 2.01, which 

was the exchange rate at the time of contract conclusion, RESPONDENT would be obligated to pay 

CLAIMANT US$ 22,723,800 for the sale of the fan blades. [R.5, RFA, ¶ 12]. If the dollar were to 

strengthen in comparison to the denar between the time of contract conclusion and the time of 

payment so that the exchange rate at the time of payment was US$ 1 = EQD 3.0, because of the 

agreement to fix the exchange rate, RESPONDENT would still be obligated to pay US$ 22,723,800 

instead of US$ 14,007,320, which is what RESPONDENT would have had to pay under an exchange 

rate at the time production costs were incurred. Thus, the use of a fixed exchange rate rather than a 

floating rate would have resulted in RESPONDENT’S obligation to pay US$ 8,716,480 more than it 

would have. This example clearly demonstrates that the use of a fixed exchange rate does in fact 

impose a currency risk on RESPONDENT. 
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43. The application of a fixed exchange rate also imposes a currency risk on CLAIMANT, as 

CLAIMANT would bear the risk of the EQD depreciating in value against the US$. However, at the 

time the DSA was signed on 1 August 2010, the US$/EQD exchange rate had remained stable for 

more than three years, fluctuating between US$ 1 = EQD 2.01 and US$ 1 = EQD 2.02. [R.56, 

P.O.2, ¶ 12]. Therefore, at the time the DSA was signed, CLAIMANT had no reason to believe that 

the EQD would drastically depreciate in comparison to the US$, and thus, had no need to apply a 

floating exchange rate to the DSA. In reality, locking in a fixed exchange rate at the time of contract 

conclusion would benefit CLAIMANT, as fixed exchange rates provide parties with certainty, whereas 

floating rates, which are volatile, result in uncertainty. [see Suranvic]. CLAIMANT only now disputes a 

fixed exchange rate after the fact, due to the EQD’s unexpected appreciation in value to the US$. 

44. CLAIMANT’S assertion that it is unfair for it to bear any exchange risk because it had to bear the 

risk of the production costs exceeding the maximum price is also unfounded, as the Parties’ agreed 

that they would enter into good faith negotiations to determine a price which was financially 

acceptable to both Parties if the production costs per fan blade exceeded the maximum price of 

US$ 13,125.00. [R.10, EX. C 2, § 20]. Thus, the provision in the DSA mitigated CLAIMANT’S risk of 

the production costs per blade exceeding the maximum price. Moreover, while CLAIMANT is correct 

in stating that the application of a fixed exchange rate would not guarantee that CLAIMANT would 

recover its costs, as previously stated, the exchange rate had remained stable for three years, 

fluctuating only between US$ 1 = EQD 2.01 and US$ 1 = EQD 2 and thus, CLAIMANT had no 

reason to believe that it would not recover its costs. 

b. The Parties’ established practice of applying the exchange rate at the time 

of contract conclusion, which fixes the exchange rate, demonstrates the 

Parties’ subjective intent for a fixed exchange rate to govern the sale of the 

fan blades. 

45. CLAIMANT’S assertion that Parties’ have no established practices is erroneous, as two previous 

contracts between the Parties’ applied the application of an exchange rate at the time of contract 

conclusion. This coupled with the fact that CLAIMANT knew of RESPONDENT’S intent to reduce its 

currency risks by using fixed exchange rates supports the Parties’ subjective intent to apply the 

exchange rate at the time of contract conclusion. Applying the exchange rate at the time of contract 

conclusion results in the application of a fixed exchange rate of US$ 1 = EQD 2.01. 

46. A practice under CISG Art. 8(3) can be established if it was usual between Parties to engage in a 

certain action. [Schlechtriem & Schwenzer, at 166; see also MCC-Marble]. In relation to the current 
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dispute, the Parties had an established practice of applying the exchange rate at the time of contract 

conclusion. As in the DSA, the two previous agreements the Parties entered into did not contain an 

exchange rate provision. [R.24, ARA, ¶ 8]. For both agreements, the Parties applied the exchange 

rate at the time of contract conclusion. [Id.]. Because it was usual between the Parties to apply the 

exchange rate at the time of contract conclusion, the Tribunal should apply a fixed exchange rate of 

US$ 1 = EQD 2.01 to the DSA. 

47. CLAIMANT asserts that the Parties’ established practice of applying the exchange rate at the time 

of contract conclusion is unreasonable due to a change of circumstances – the fact that the Parties’ 

are no longer subsidiaries of Engineering International. [MFC, at ¶ 78]. However, this claim is 

without merit, as an analysis of the Parties’ intent demonstrates CLAIMANT’S intent to continue the 

established practice. This is evidenced by the fact that nothing in the DSA indicates an intent to 

divert from the Parties’ established practice of applying a fixed exchange rate at the time of contract 

conclusion, and is further evidenced by CLAIMANT’S invoice to RESPONDENT applying the exchange 

rate at the time of contract conclusion. Moreover, both Parties attended a meeting while still 

subsidiaries that detailed the need to “de risk” RESPONDENT by the utilization of fixed exchange 

rates. [R.27, EX. R 1]. This demonstrates CLAIMANT’S knowledge of RESPONDENT’S intent to apply 

fixed exchange rates to their contracts. During the Parties negotiations, CLAIMANT failed to mention 

an intent to divert from the Parties’ established practice. Further, the language of the DSA contains 

no language which shows an intent to diverge from the Parties’ established practice. In contrast, 

CLAIMANT could not have been unaware of RESPONDENT’S intent to apply a fixed exchange rate to 

its contract. Taking the aforementioned factors into consideration, the exchange rate at the time of 

contract conclusion – US$ 1 = EQD 2.01 – should be applied to the DSA. 

c. CLAIMANT’S invoice to RESPONDENT applying the specified fixed exchange 

rate to sale of the fan blades proves that CLAIMANT knew of RESPONDENT’S 

intent to apply the specified fixed exchange rate to the entire Development 

and Sales Agreement. 

48. Further evidence that demonstrates the Parties’ subjective intent to apply a fixed exchange rate 

for the sale of the fan blades is CLAIMANT’S invoice to RESPONDENT. Pursuant to CISG Art. 8(3), 

subsequent conduct permits conclusions regarding the original intent or understanding of parties to 

a contract. [Schlechtriem & Schwenzer, at 170; Fruit and Vegetables Case 1]. The accountant’s decision to 

invoice RESPONDENT applying a fixed exchange rate to the DSA makes sense, as it corresponds with 

the Parties’ past practice of applying the exchange rate at the time of contract conclusion. This 
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action taken into consideration alongside the Parties’ agreement to share risks demonstrates the 

Parties’ intention to apply a fixed exchange rate for the sale of the fan blades. 

d. The exchange rate provision in the Addendum to the original Development 

and Sales Agreement was inserted to expressly state the Parties’ intent to 

have a fixed exchange rate govern the sale of the fan blades. 

49. RESPONDENT insisted on the application of the exchange rate provision to the Parties’ 

Addendum, signed 26 October 2010, in order to expressly provide for what had already been the 

understanding of the Parties when they entered into the DSA: that a fixed exchange rate of US$ 1 = 

EQD 2.01 was to govern the sale of the fan blades. [R.25, ARA, § 17]. In accordance with CISG, a 

contract may be modified or terminated by the mere agreement of the Parties. Neither the common 

law requirement of the need for consideration, nor the cause requirement derived from civil law 

systems are required to modify or terminate a contract. [Viscasillas, at 169; Honnold, at 302]. Because 

the terms of the Addendum are in dispute, the Tribunal must use CISG Art. 8 to interpret whether 

the Parties agreed to modify the contract. [see Generators Case]. The CISG Art. 8(3) evidentiary 

factors makes clear the Parties’ intention to apply a fixed exchange rate of US$ 1 = EQD 2.01 to the 

DSA. Therefore, CLAIMANT’S assertion that the Addendum is an independent contract separate 

from the DSA is erroneous. 

50. The Parties’ two previous contracts, which utilized a price structure comparable to the one in 

the DSA, failed to include an express statement as to the applicable exchange rate, which was not an 

issue at the time due to the fact that the Parties belonged to the same parent company. [R.31, EX. 

R 5, ¶ 2]. However, because the Parties’ were sold and are currently no longer a part of the same 

parent company, RESPONDENT insisted on the exchange rate provision in the Addendum, which 

reflects both the Parties’ established practice of applying the exchange rate at the time of contract 

conclusion and the intent of the Parties’ pursuant to the current DSA. Since the Parties’ are no 

longer subsidiaries of Engineering International, it was important for RESPONDENT to include an 

exchange rate provision, due to the fact that lack of clarity as to such provision would entail the risk 

of opportunistic behavior of a party subsequently contesting an implicit understanding which had 

not been made explicit. [R.31, EX. R 5, ¶ 2]. 

51. During the Parties’ negotiations, CLAIMANT stated in an email written to RESPONDENT 

regarding the Addendum that “I also agree to the fixed exchange rate.” [R.30 EX. R 4]. Because the 

CISG demands the interpretation of the contract as a whole, individual terms must be understood as 

an integral part of the contract. [Schlechtriem & Schwenzer, at 157; see also Int. Russian Ct.]. CLAIMANT’S 
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statement that “I think your suggestion to link the agreement in regard to the clamps to the contract 

in regard to the TRF 192-I fan blades is a sensible one. I also agree to the fixed exchange rate,” 

should be interpreted as CLAIMANT’S acknowledgment of a fixed exchange rate governing the DSA. 

[R.20, EX. R 4]. CLAIMANT combines the sale of the fan blades and the sale of the clamps in a single 

sentence, then agrees to a fixed exchange rate. This leads to the inference that CLAIMANT was 

agreeing to a fixed exchange rate for everything in the aforementioned sentence. Therefore, 

CLAIMANT’S claim that the Parties’ negotiations did not expressly provide for a fixed exchange rate is 

unfounded. 

52. Even if the Tribunal finds that the applicable exchange rate cannot be determined through the 

Parties’ negotiations, this conclusion would ultimately lead to the application of a fixed exchange 

rate. There would be no reason to believe that RESPONDENT would intend to apply an exchange rate 

at the time production costs were incurred because: (1) a floating exchange rate was never used in 

the Parties’ previous contracts; (2) the use of a floating exchange rate was not discussed in the 

Parties’ negotiations; and (3) the use of a floating exchange rate is not contained in the DSA. 

Therefore, CLAIMANT either knew or could not have been unaware of RESPONDENT’S intent to 

apply an exchange rate of US$ 1 = EQD 2.01 for the sale of the fan blades. 

53. Further supporting RESPONDENT’S argument is the fact that CLAIMANT read the Addendum to 

the DSA and subsequently applied the fixed exchange rate specified in the Addendum to the sale of 

the fan blades. [R.5, RFA, ¶ 10]. This demonstrates the Addendum’s clarity, as RESPONDENT’S 

accountant interpreted the plain language of the Addendum in accordance with RESPONDENT’S 

intent – to provide the Addendum to expressly state what had already been the intention of the 

Parties. [R.31 EX. R 5, ¶ 2]. To this extent, CLAIMANT’S assertion that the contra proferentem rule 

should be used to interpret the Addendum against RESPONDENT is without merit. However, even if 

the Tribunal finds that the Addendum is ambiguous, the contra proferentem rule should not be used, as 

it does not apply if the intent of the parties is discernable and can be determined, such as in the case 

at hand. [Schlechtriem & Schwenzer, at 169]. Even if the Tribunal finds that the language of the 

Addendum is ambiguous, the Parties’ intent to apply an exchange rate of US$ 1 = EQD 2.01 is 

discernable. This is evidenced by their established practice of applying the exchange rate at the time 

of contract conclusion, their agreement to share risks for the sale of the fan blades, and CLAIMANT’S 

invoice applying a fixed exchange rate to the DSA. Moreover, CLAIMANT reviewed the language of 

the Addendum and confirmed to RESPONDENT that it accepted the language. Thus, the contra 

preforentem rule should not apply, and the Tribunal should analyze the Addendum only with the 
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Parties’ intentions in mind, which clearly leads to the conclusion of the intent to apply an exchange 

rate of US$ 1 = EQD 2.01 to the DSA. 

54. The Addendum is not an independent contract separate from the DSA. CLAIMANT asserts that 

the Addendum is a separate contract from the DSA because there was no change in factual 

circumstances between the signing of the original DSA and the signing of the Addendum to the 

DSA. [MFC, at ¶ 86]. First, this claim is without merit because there was a change of factual 

circumstances, as CLAIMANT purchased clamps from RESPONDENT following the conclusion of the 

original DSA. [R.5, RFA ¶ 8]. However, the modification or termination of a contract does not rest 

on whether there was a change of factual circumstances. Contract modifications frequently attempt 

to belatedly include terms into the contract that were not discussed or expressly agreed upon. 

[Schlechtriem & Schwenzer, at 498]. In the present dispute, RESPONDENT included a provision in the 

Addendum which the Parties’ failed to explicitly discuss, but which was implied in the Parties’ 

Agreement. 

55. Furthermore, CLAIMANT’S argument that it would never have signed the DSA if it had adopted 

a fixed exchange rate due to commercial considerations at the time of the conclusion of the 

Addendum is senseless. CLAIMANT argues that at the time the Addendum was signed, the exchange 

rate between the US$ and EQD was expected remain relatively constant – around US$ 1 = 

EQD 2.01 – or decline if a liberal government was elected in the future. [MFC, at ¶ 93]. CLAIMANT’S 

argument is flawed for two reasons: First, the implementation of a government does not solely 

impact a countries exchange rate. CLAIMANT’S statement that a “reasonable person would anticipate 

that signing the Addendum could only result in a smaller profit or loss” due the possibility of a more 

free-trade oriented government coming to power is without merit. Second, as previously stated the 

Addendum was meant to expressly state what had already been the understanding of the Parties. 

[R.25, ARA ¶ 17]. At the time the original DSA was signed on 1 Aug. 2010, the exchange rate had 

remained stable with a liberal government in place, and there was no reason that a new government 

would come into power in the near future. 

56. The Addendum, taken as a whole, must be interpreted to apply a fixed exchange rate of 

US$ 1 = EQD 2.01 to the Parties’ whole Agreement. An analysis of the Addendum alongside the 

aforementioned CISG Art. 8(3) evidentiary factors makes clear that CLAIMANT knew or could not 

have been unaware of RESPONDENT’S intent to apply a fixed exchange rate to the sale of the fan 

blades. 
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2. Even if the Tribunal finds that the subjective intent of the Parties’ cannot be 

ascertained, in accordance with CISG Article 8(2), the objective intent of the 

Parties was to apply a fixed exchange rate to the sale of the fan blades. 

57. If the Tribunal finds CISG Art. 8(1) inapplicable to the present dispute, an analysis under CISG 

Art. 8(2), which points to the objective understanding of parties to a contract makes clear that a 

reasonable person in the same or similar situation as CLAIMANT would have understood that 

RESPONDENT intended for a fixed exchange rate to apply to the sale of the fan blades. 

58. Analyzing the same CISG Art. 8(3) evidentiary factors that were discussed above, which include 

the agreement to share risks, past practices between the Parties, and subsequent conduct of the 

Parties, a reasonable person would have clearly understood for RESPONDENT’S intent to apply a 

fixed exchange rate to the sale of the fan blades. 

B. If the Tribunal finds that the payment requirement is not clear in the Parties’ 

Agreement, a fixed exchange rate still applies to it under the principle of 

nominalism. 

59. While CLAIMANT might argue that the exchange rate should be applied at the time of payment 

in accordance with the principle of currency nominalism, which is the legal principle of keeping the 

amount of debt obligations fixed despite fluctuations in a currency’s exchange rate, it effectively 

concedes that the contract has diverged from that rule by failing to raise the principle of currency 

nominalism in either its statement of claim or memorandum. [Bonell, at 592; see Mazanhi]. Instead, 

CLAIMANT concedes, and RESPONDENT wholly agrees, that the Parties’ Agreement governs the 

applicable exchange rate. Nonetheless, even application of the default rule under Art. 6.1.9(3) of the 

UNIDROIT principles would yield the same result, as the contract taken as a whole turns what on 

its face appears to be a dollar contract into a denar contract, and thus the default rule would result in 

the same outcome in this case: a fixed exchange rate of US$1 = EQD 2.01. 

1. CLAIMANT’S failure to raise the default rule of currency nominalism effectively 

concedes that the contract has diverged from the rule. 

60. CLAIMANT has failed to raise the default rule of currency nominalism in both its statement of 

claims and memorandum and therefore concedes that the rule does not govern the DSA. Instead, 

CLAIMANT bases its argument solely on the interpretation of the Parties’ Agreement. [MFC ¶ 64]. 

61. Currency nominalism provides that as a matter of principle, only the nominal value of currency 

is due and payment of the depreciated money releases the debt. [Mäntysaari, at 255]. This is 

irrespective of any fluctuations which may have occurred in the value of the currency between the 
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time when the debt was incurred and the time of payment. [Monetary Obligations, at § 9.03]. Thus, the 

principle of currency nominalism fixes the amount of debt obligation despite fluctuations in the 

currency’s exchange rate, and imposes the risk of currency on the creditor. [Mazanhi; Anderson & 

Zeller, at 1026; Monetary Obligations, at § 9.03; Mäntysaari, at 255]. The principle of currency 

nominalism is derived from considerations of stability of currency and also the promotion of good 

faith and legal certainty. [Mäntysaari, at 255]. 

62. CLAIMANT’S failure to raise the default rule of currency nominalism in both its statement of 

claims and memorandum effectively concedes that the Agreement has diverged away from the 

international principle. This is evidence that the Parties’ understand that their Agreement governs 

the issue of exchange rates. For this reason, the Tribunal should give no consideration to the 

principle of currency nominalism. 

2. Even if the Tribunal finds that the default rule applies, the result would be the 

application of a fixed exchange rate of US$ 1 = EQD 2.01. 

63. If the Tribunal finds the default rule of currency nominalism applicable to the current dispute, 

because the contract essentially turns a dollar contract into a denar contract, the default rule would 

result in the same outcome in this case: a fixed exchange rate of US$ 1 = EQD 2.01. Section 4 of 

the DSA stipulates the Parties’ agreement to share risks and to reflect the uncertainty as to 

CLAIMANT’S production costs for the fan blades. [R.9, EX. C 2, § 4; R.4, RFA, ¶ 6]. By creating a 

cost-plus contract where costs are incurred in EQDs, the contract in effect designates EQDs as the 

currency of account. The creation of the cost-plus contract requires the application of an exchange 

rate in order to determine the purchase price for the fan blades, and the contract would be rendered 

incomplete without determining an applicable exchange rate. Because EQDs is the starting point of 

the Parties’ Agreement – CLAIMANT incurs its costs in EQDs – in accordance with the principle of 

currency nominalism, RESPONDENT was obligated to pay in US$, the nominal amount of EQDs 

incurred from the date of contract conclusion, irrespective of any fluctuations which may have 

occurred in the exchange rates between the time of contract conclusion and the date of payment. 

[Monetary Obligations, at § 9.03]. 

64. Because it is implicit pursuant to the principle of currency nominalism that an obligation 

expressed in money is intended to have a uniform and unvarying value which is not affected by the 

supervening events of currency depreciation or appreciation, the nominal value of the denar is the 

value as of 26 October 2010, which is the date the Parties’ signed the Addendum and concluded 

their Agreement. [Queen Mary Case; see also Mazanhi; R.56, P.O.2, ¶ 12]. Therefore, consistent with the 
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principle of currency nominalism, RESPONDENT performed its contractual obligation and paid 

CLAIMANT the required purchase price for the fan blades, as RESPONDENT paid the nominal value 

of the denar to CLAIMANT, irrespective of any fluctuations which may have occurred between the 

time the debt was incurred and the time of payment. For the Tribunal to mandate RESPONDENT to 

pay any other debt would undermine the core principle of currency nominalism, and would instead 

impair legal security and present RESPONDENT with an incalculable risk. This would ultimately 

undermine predictability and would inevitably result in cancellation of agreements between parties. 

[Queen Mary Case, see also Mazanhi]. 

IV. CLAIMANT Is Responsible for the Levy Deducted by its Own Government. 

65. As has been shown in the previous sections, when the Parties agreed that the CISG would be 

the governing law of the contract, the Parties agreed to certain default rules. CLAIMANT claims that 

the CISG Art. 54 obligates RESPONDENT, as the buyer, to pay the levy imposed by CLAIMANT’S 

government [MFC, ¶¶ 98-122], but as will be shown, the default rule under CISG Art. 54 does not 

obligate RESPONDENT to pay levies such as the one at issue. The Parties did not opt out of, or 

derogate from, these default rules. In fact, past conduct of the CLAIMANT indicates that CLAIMANT 

would bear to cost of the levy. As such, in order to hold RESPONDENT responsible for the levy 

deducted on CLAIMANT’S money the Parties must have agreed to such an obligation in the contract 

or, at the very least, CLAIMANT must have notified RESPONDENT about the imposition of the levy. 

The record shows that the Parties did not agree and CLAIMANT did not notify RESPONDENT. 

Therefore, in all fairness, and in line with CISG Art. 7(2) which mandates that the Convention be 

interpreted with regard to the observance of good faith in international trade, [CISG, art. 7(2)], the 

Tribunal must find that CLAIMANT alone is responsible for the levy deducted by its own 

government; and further, that RESPONDENT fulfilled its duty to pay the price in full and did not 

agree in the DSA, and is not obligated by law, to pay any sum pursuant to a discretionary 

investigation for money laundering. 

A. RESPONDENT is not obligated to pay the levy under default rule in the CISG. 

1. The levy is not part of the buyer’s obligation to pay under CISG Art. 54. 

66. In its Request for Arbitration and Memorandum, CLAIMANT asserts that CISG Art. 54 obligates 

RESPONDENT to pay the levy. [R.7, RFA, ¶ 23; MFC, ¶¶ 98-122]. CISG Art. 54 does no such thing. 

CISG Art. 54 states that, as part of the buyer’s obligation to pay the price, buyer must also “take 

such steps and comply with such formalities as may be required under the contract or any laws or 

regulations to enable payment to be made.” [CISG, art. 54]. The levy deducted from CLAIMANT’S 
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account in this case cannot be characterized as a “formalit[y] as may be required . . . to enable 

payment to be made.” 

67. In the majority of scholarship covering the interpretation of CISG Art. 54, nowhere is it 

contemplated that the Art. 54 formality requirement includes an additional payment on top of the 

purchase price and after it is affected. CISG Art. 54 deals with an obligation to carry out 

administrative acts, such as opening a letter of credit, and even then, the seller is required to provide 

basic information to the buyer in order for the buyer to be held to that obligation. [Propane Case, at 

157-58 (holding that a buyer of propane was responsible for obtaining a letter of credit, but only if 

the seller had first provided information on the port of export, which it had not done)]. This is in 

line with CISG Art. 54’s directive to comply with formalities to enable payment to be made. The 

levy in question does not fit the profile of “formality to enable payment to be made” under CISG 

Art. 54. The levy, by its nature, does not enable payment to be made. The levy was deducted after 

payment has been made, as the record clearly shows. [R.12, EX. C 3 (showing payment made on 

15 January 2015); R.15, EX. C 6 (showing levy had “just” been deducted from CLAIMANT’S account 

on 09 February 2015)]. 

68. The levy, also, cannot fairly be argued to be a formality at all. Black’s Law Dictionary defines 

formality as, “[t]he conditions, in regard to method, order, arrangement, use of technical 

expressions, performance of specific acts, etc., which are required by the law in the making of contracts 

or conveyances, or in the taking of legal proceedings, to insure their validity and regularity.” 

[Formality, Black’s (emphasis added)]. Regulation ML/2010C does not require investigations and the 

deduction of fees, as the record discloses that the Financial Intelligence Unit is authorized to make 

investigations “if necessary.” [R.56, P.O.2, ¶ 10]. The Oxford English Dictionary defines formality as 

“[t]he rigid observance of convention or etiquette; [s]omething done or happening as a matter of 

course and without question.” [Formality, OED]. Again, the levy, and the discretionary investigation 

itself, cannot be characterized in this way. 

2. Section 4.3 of the Development and Sales Agreement does not derogate from, 

or opt out of, the default rule under CISG Art. 54. 

69. CISG Art. 6 permits parties to opt out of, or derogate from, certain provisions in the 

Convention by mutual consent. [CISG, art. 6]. The party alleging exclusion or derogation has the 

burden of proving an agreement to that effect. [See Cables Case]. Any doubt should be resolved in 

favor of the applicability of the CISG. [Ziegel, at § 3]. CLAIMANT cannot carry this burden. DSA 

§ 4(3) does not contain language that suggests an opt out or derogation from the default rules under 
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Art. 54. The DSA itself does not contain express language opting out or derogating from the CISG 

in any way. [R.9-11, EX. C 2]. Therefore, for the Parties to have opted out of or derogated from the 

CISG, it must have been implicit in their conduct. Though there is much disagreement, courts have 

not ruled out the possibility of implicit opting out of the CISG, but have held that implication to a 

very strict standard. [See, e.g., Boiler Case (parties must have expressly chosen alternative law or rules); 

Automobile Case (following formalities based on national law is not implicit derogation from CISG)]. 

The intent of the parties must also be clear and real. [Auto Case, § 2.3; Building Materials Case, § 5]. In 

this case, it is not clear from the DSA that the Parties wished to opt out of or derogate from the 

CISG in obligating RESPONDENT to pay the levy. In fact, the DSA specifically incorporates the 

CISG, with no language suggesting that the RESPONDENT would be obligated to pay the levy. [R.10, 

DSA, § 20]. 

B. Even if RESPONDENT would otherwise be responsible for the levy under CISG Art. 

54, the Parties clearly intended for CLAIMANT to bear the cost of the levy. 

70. As stated above, courts and commentators are sharply divided on the issue of implicit exclusion 

or derogation from the CISG. [Supra, ¶ 69]. Essentially, scholarship and practice has settled on the 

use of CISG Art. 8 to determine the intent of the parties on whether to derogate from the CISG. 

[Winship, at 1-35]. CISG Art. 8(3) permits tribunals to consider the past and subsequent practices of 

the parties to determine their intent. [Supra, ¶ 39]. The record discloses that on two occasions, one 

before the DSA was concluded and one after, CLAIMANT bore the cost of the levy deduction. [R.26, 

ARA, ¶ 19; R.55-56, P.O.2, ¶ 9]. Additionally, CLAIMANT never made RESPONDENT aware of any 

expectation that RESPONDENT was obligated to pay the levy, even after becoming aware that the 

levy would be imposed on the transfer. [R.55, P.O.2, ¶ 8]. A reasonable merchant in RESPONDENT’S 

position would expect that, if a seller made a regular practice of paying a certain fee, and had made 

no notification that the situation was changed, the agreement was that the seller would continue to 

pay that fee. Thus, if the Tribunal rules that CISG Art. 54 mandates the payment of discretionary 

levies as part of the Buyer’s obligations, the conduct of the Parties demonstrates a clear intent for 

CLAIMANT to bear the cost of the levy regardless. 

C. The Parties did not agree to a new obligation for RESPONDENT to pay the levy. 

71. Because the default rules under the CISG do not obligate RESPONDENT to pay the levy [Supra, 

¶¶ 65-69], and the Parties have not derogated from the default rules [Supra, ¶ 69], in order to hold 

RESPONDENT responsible for the payment of the levy, they must have created a new obligation in 

the contract. As shown below, no such obligation was created in the DSA. CLAIMANT was, at the 
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very least, required to notify RESPONDENT of the payment of the levy in order to hold 

RESPONDENT liable for its payment, but CLAIMANT did not do so. Thus, RESPONDENT bears no 

obligation to pay the levy. 

1. The Development and Sales Agreement does not create a new obligation for 

RESPONDENT to pay the levy. 

72. DSA § 4(3) states that “[RESPONDENT] will deposit the purchase price in full into [CLAIMANT’S] 

account at the Equatorianan National Bank, Ocean Promenade 3, Equatoriana, IBAN 1209 3456 

6798; SWIFT EQXPL6. The bank charges for the transfer are to be borne by [RESPONDENT].” 

[R.10, DSA, § 4(3)]. The record shows that RESPONDENT paid the purchase price in full, and 

affected payment to the specified account. [R.12, EX. C 3]. The levy that was afterwards deducted 

from CLAIMANT’S account is not a “bank charge” [MFC, ¶ 107-09], within the meaning of DSA 4(3), 

and thus RESPONDENT was not bound to pay it. Section 4(3) does not obligate RESPONDENT 

because the Parties’ intent, viewed through CISG Article 8, shows that the Parties did not 

contemplate adding a six-figure levy to the purchase price. Furthermore, CLAIMANT’S reasoning as 

to the levy being an “ordinary bank charge” is flawed and unworkable. 

a. Viewed through CISG Article 8, Parties intent shows no agreement for 

RESPONDENT to pay the levy. 

73. As previously discussed, CLAIMANT’S conduct in paying the two instances of the bank levy in 

other contracts, and its failure to provide notification that the practice would change, shows that it 

did not intend to bind RESPONDENT to the obligation to pay the levy. [Supra, ¶¶ 69-70]. 

74. Further, both the CLAIMANT and the RESPONDENT, as professional merchants, are more than 

familiar with the risk-sharing nature of international commercial contracts. [R.4, RFA, ¶ 5]. If 

RESPONDENT had agreed to bear the risk of a six-figure levy being deducted from the purchase 

price, reasonable merchants in the position of CLAIMANT and RESPONDENT would have negotiated 

contract terms to deal with that risk. The risk of loss on the fan blades and clamps had already been 

allocated equitably, [R.10, DSA, § 4], and so it is unreasonable to think that RESPONDENT would 

agree, without consideration, to pay over US$ 100,000.00 to CLAIMANT’S government. There is no 

provision in the contract that balances the risk of the extraordinary levy. Thus, the negotiations, the 

past conduct, and the subsequent acts of the Parties shows that, at the time of contract conclusion, 

there was no mutual intent that RESPONDENT would be obligated to pay the levy. 

75. Trade usages, which are a consideration under CISG Article 8(3) but more specifically defined 

under CISG Article 9, are rules of commerce which are regularly observed by those involved in a 
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particular industry or marketplace. [CISG, art. 9; Schlechtriem & Schwenzer, at 187; Bonell, at 111]. 

Characterizing this levy as being incorporated into a rule of commerce that is regularly observed is 

meritless on its face. The record clearly indicates that no comparable levy or regulation exists in a 

vast majority of other countries. [R.55, P.O.2, ¶¶ 7, 8]. There was no indication that the previous 

buyers, from which CLAIMANT did not demand the levy, were any more aware of this levy than was 

RESPONDENT. [R.55-56, P.O.2, ¶¶ 8, 9]. The Equatoriana ML/2010C regulation was instituted for a 

very specific problem, unique to Equatoriana and less than a handful of other nations. [R.55, P.O.2, 

¶ 7]. The record does not support the notion that this levy should be considered a “rule of 

commerce . . . regularly observed.” 

76. An examination of the parties’ intent discloses no agreement, explicit or implied, that the Parties 

create a new obligation for RESPONDENT to pay the discretionary levy imposed by CLAIMANT’S own 

government. 

D. CLAIMANT’S argument that the levy was a bank charge, within the meaning of 

Section 4.3 of the Development and Sales Agreement, is without merit. 

77. CLAIMANT looks to the nature of the method of payment to assert that the charge was ordinary 

and contemplated under DSA § 4(3). This argument fails because the legitimacy and normalcy of a 

method of payment says nothing about the legitimacy and normalcy of a 0.5% levy unilaterally 

imposed on that transfer. CLAIMANT argues that, because the payment was to be transferred through 

SWIFT, it is properly viewed as a wire transfer. [MFC, ¶ 107]. RESPONDENT agrees. CLAIMANT 

argues that wire transfers are ordinary in the context of international transactions. [MFC, ¶ 107]. 

RESPONDENT agrees. Where CLAIMANT departs from a meritorious and logical argument is where it 

asserts that because wire transfers are ordinary, their associated fees and charges are also ordinary. 

[MFC, ¶ 108]. This argument creates such a broad, catch all category for judging the legitimacy of 

fees and charges, that conceivably any charge exacted by any party for any amount would, according 

to CLAIMANT, constitute a legitimate and ordinary charge as long as the method of payment was 

ordinary (e.g., a wire transfer). 

78. This argument fails to consider the myriad ways in which extraordinary, and even illegal, fees 

and charges may be assessed through perfectly legitimate and ordinary transfers of money. Under 

CLAIMANT’S approach, extortion, bribery, and even simply unconscionable charges on a wire 

transfer would be deemed ordinary and would be part of buyers’ obligation to pay. This is a patently 

absurd result, yet it is precisely the path down which CLAIMANT’S argument leads. CLAIMANT’S 

proposal also obviously creates huge uncertainty and risk for buyers in drafting international 
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contracts. For attorneys, whose role in international transactions is to eliminate risk and create as 

much certainty as possible, this is unacceptable. [Brand, at 1]. CLAIMANT would make it virtually 

impossible for buyers who use ordinary methods of payment to insulate themselves from potentially 

unforeseeable and gratuitous fees. 

79. CLAIMANT argues further, and perhaps more desperately, that because DSA § 4(3) does not 

distinguish between ordinary and extraordinary bank charges, that even extraordinary charges are 

contemplated under DSA § 4(3). [MFC, ¶¶ 102-06]. This argument fails for several reasons, bearing 

primarily on simple logic. CLAIMANT seems to be arguing that parties in commercial contracts 

should understand, and account for in the contract, extraordinary measures affecting payment. 

Otherwise, in CLAIMANT’S view, when extraordinary fees are assessed that have not been contracted 

around, they are disregarded. CLAIMANT’S argument begs the question: What if the government of 

Equatoriana had decided to exact a 5.0% levy, for a total additional payment of US$ 1,021,928? 

What if the levy was a greater percentage? At what point would a charge be considered so significant 

as to be extraordinary? At what point would an ordinary provision, stating an obligation to pay bank 

charges, fail to cover such extraordinary levies? In this argument, CLAIMANT is asking for the 

Tribunal to draw a line at least above $102,192.80, for no reason other than because it favors 

CLAIMANT. The Tribunal must reject this argument in its entirety. 

1. CLAIMANT was required to notify RESPONDENT of the deduction of the levy in 

order to create an obligation for RESPONDENT to pay. 

80. CLAIMANT first acknowledges that a seller is obligated, under certain circumstances, to inform 

the buyer about certain national laws and regulations affecting payment. CLAIMANT narrowly defines 

these circumstances as “foreign currency regulations.” [MFC, ¶ 116]. CLAIMANT argues that the levy 

was deducted pursuant to a commercial rule and not a foreign currency regulation, and the seller is 

therefore not required to inform the buyer of such rules. CLAIMANT does not, however, specify what 

exactly a commercial rule is. CLAIMANT merely reasons that, since ML/2010C is not a foreign 

currency regulation, it must be a commercial rule. In this respect, CLAIMANT seems to interpret 

Enderlein & Maskow as providing an exhaustive list of every type or rule or regulation affecting 

payment. CLAIMANT treats Enderlein & Maskow as prescribing only two possible forms: Currency 

regulation and commercial rules. If it is not one, then it must be the other. Setting aside the fact that 

courts have ruled that, even in the instance of commercial rules such as opening a letter of credit, 

sellers are obligated to provide certain basic information. [See Boiler Case], CLAIMANT fails to consider 

the myriad of other regulations and rules that do not fit into this dichotomy at all. Various 
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provisions of international treaties, such as the New York Convention, cannot be characterized as 

commercial rules or foreign currency regulations. CLAIMANT’S conception of commercial rules is 

either erroneous or so vague as to be meaningless, but we cannot identify which because it is not 

defined anywhere. 

81. ML/2010C, while not regulating currency, still contemplates a merchant-government 

relationship that foreign currency regulation often touches upon. This merchant-government 

relationship often creates situations in which the merchant must rely on the government to take 

certain steps that only the government may take. [Maskow, at § 2.6]. It is because of these situations 

that the notion has been developed that buyers need not be held strictly responsible for the 

government’s action (or inaction). [Enderlein & Maskow, at § 3]. Thus, because the nature of the 

relationship in this case, and the nature of the relationship contemplated by proponents of this 

notification standard for foreign currency regulations are quite similar, it would serve the uniform 

application of the CISG for the Tribunal to treat these relationships in a similar manner. [CISG, art. 

7]. 

82. In the present case, the nature of buyer’s and seller’s obligations and the problem of ambiguous 

and obscure regulations are an almost perfect mirror image of the Mussels Case. In that case, the 

Bundesgerichtshof ruled that, in general, seller is not required to comply with regulations in a buyer’s 

home country if the buyer does not inform the seller and/or the seller should not otherwise know 

about such regulations. [Mussels Case, at § 1 et seq.]. In the Mussels Case, the buyer attempted to reject 

delivery of a shipment of mussels which, according to German law of which seller was unaware, 

contained excessive concentrations of cadmium. [Id.]. The Bundesgerichtshof rejected the buyer’s 

argument, stating that the laws of the seller’s home country, rather than those of the buyer’s 

jurisdiction, are relevant when determining the conformity of the shipment, and that buyer was 

required to inform the seller of the regulation. [Id.]. 

83. In the present case, almost the exact same scenario as in the Mussels Case occurred, except that 

the parties have been reversed. CLAIMANT (the seller) claims that RESPONDENT’S (the buyer) 

payment is out of conformity with the CISG, due to an obscure regulation about which 

RESPONDENT was unaware. [R.7, RFA, ¶ 23]. This regulation does not exist in RESPONDENT’S home 

country, or in nearly any other country in the world. [R.55, P.O.2, ¶ 7]. This regulation is very 

specific and deals with the singular problem of money laundering. [Id.]. The Mussels Case test for 

whether a seller should be liable for buyer’s regulations affecting conformity has been held up in 
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many different courts, and has attained a very respected status as a landmark ruling in international 

commercial law. [See, e.g., Cheese Case; MMI Case; Trucks Case]. 

84. The circumstances illustrate the similarities between buyer’s and seller’s obligations 

contemplated in the CISG. In particular, both buyer and seller are required to comply with certain 

requirements in order to satisfy their respective transactional obligations. [See CISG, arts. 35(2), 54]. 

Both buyer and seller, in satisfying their obligations, run into the problem of unknown foreign laws, 

implemented and enforced by foreign governments, potentially affecting the satisfaction of their 

obligations. In the Mussels Case, the cadmium law prevented the goods from being marketable in 

Germany pursuant to CISG Art. 35(2). [See Mussels Case]. In the present case, the money laundering 

law prevented RESPONDENT’S full payment from being credited to CLAIMANT pursuant to CISG 

Art. 53. These situations, and the way they are contemplated under the CISG, are nearly identical. 

85. CISG Art. 7 states that the CISG must be interpreted in light of the need to promote 

uniformity of its application. [CISG, art. 7]. Interpreting similar seller and buyer obligations in a 

similar way increases the uniformity of the CISG’s application, and therefore the Tribunal should 

apply the reasoning in the Mussels Case to the situation before us in the present case, ruling that, just 

as a buyer is obligated to inform seller about regulations in buyer’s country affecting the conformity 

of the goods, a seller must also inform the buyer about regulations in seller’s country affecting the 

payment of the price. CLAIMANT offers no substantive proof to back up its assertion that buyer’s 

and seller’s obligations in the CISG are irreconcilably different, and the Tribunal should reject 

CLAIMANT’S argument as pure conjecture. 

E. Even if the RESPONDENT is responsible for the levy under CISG Art. 54, and even if 

the Parties agreed that the RESPONDENT would pay, RESPONDENT is exempted 

from payment under CISG Art. 79. 

86. In its argument, CLAIMANT states that RESPONDENT was obligated to pay the purchase price 

for the goods, as required by CISG Art. 53. [See MFC, ¶ 111; CISG, art. 53]. RESPONDENT fulfilled 

that obligation by affecting the payment of US$ 20,438,560 on January 15, 2015. [R.12, EX. C 3]. 

However, even if this Tribunal rules that RESPONDENT’S obligation somehow extended past the 

payment of the purchase price, and even if the Tribunal rules that the Art. 53 obligation was 

breached, the present situation falls under the CISG Art. 79 exemptions, namely that the breach was 

a result of circumstances beyond RESPONDENT’S control. 

87. CISG Art. 79 states that “(1) A party is not liable for a failure to perform any of his obligations 

if he proves that the failure was due to an impediment beyond his control and that he could not 
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reasonably be expected to have taken the impediment into account at the time of the conclusion of 

the contract or to have avoided or overcome it or its consequences.” [CISG, art. 79]. Regulation 

ML/2010C was enacted by Equatoriana to deal with a very specific problem that only five other 

countries were trying to deal with. [R.55, P.O.2, ¶ 7]. It has been held that circumstances “that were 

not reasonably foreseeable at the time of the conclusion of the contract and that . . . increase the 

burden of performance of the contract in a disproportionate manner” can be held to exempt a party 

from performance under CISG Art. 79. [Steel Tubes Case, at § IV.1]. In this case, the levy, which was 

unknown to the Parties at the time of the negotiation of DSA § 4(3), could not have been reasonably 

foreseen, and it would clearly increase RESPONDENT’S burden of performance by requiring an extra 

six-figure payment to be made on top of the purchase price. RESPONDENT was not aware, and was 

not made aware of this regulation, even though CLAIMANT became fully aware of the levy after the 

DSA was signed, and had even paid the levy on previous occasions. [R.26, ARA, ¶ 19; R.55-56, 

P.O.2, ¶¶ 8, 9]. The impediment beyond RESPONDENT’S control, required under CISG Art. 79, was 

the decision by the Equatoriana Central Bank to investigate RESPONDENT’S transfer. As stated 

before, ML/2010C is a completely discretionary regulation, authorizing but not mandating the 

investigation of sums over US$ 2,000,000. [Supra, ¶ 68]. In addition to this fact disqualifying the levy 

from the realms of “ordinary” and “formalities,” RESPONDENT could not reasonably be expected to 

predict that (1) the regulation would still be in effect more than six years after passage, and (2) that if 

the regulation was still in effect, it would be applied to RESPONDENT’S transfer. Nothing in the 

record indicates any clear behavior on the part of CLAIMANT to make RESPONDENT aware of any 

possibility or probability that its payment would be affected by ML/2010C, and thus RESPONDENT 

could not be reasonably expected to take the levy into account at the time of contract conclusion. 

This conclusion is warranted by the notion that “there is no requirement that the buyer needs to 

succeed in its efforts to comply with contractual formalities [covered under CISG Art. 54].” 

[DiMatteo, at 373]. If this were the requirement, buyers’ risks in nonconforming payment would 

increase, as would transactional costs. Especially in cases where one party becomes aware of a 

regulation potentially affecting conformity (CLAIMANT, in this case), and neglects to inform the 

other party that would be the nonconforming party, CISG Art. 79 should be interpreted to prevent a 

benefit to the neglecting party, in line with CISG Art. 7’s mandate to interpret the Convention with 

regard to good faith in international trade. [CISG, art. 7]. Thus, even if the CISG Art. 53 obligation 

to pay the price extends past the payment of the price (as backwards as that sounds), and even if that 
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obligation was not fulfilled, RESPONDENT bears no liability because the reason for the failure was a 

circumstance beyond RESPONDENT’S control. 

Conclusion 

88. The Tribunal, in the interest of procedural and substantive fairness, should find that the claim 

has not been submitted timely and grant RESPONDENT’S Request for Security for Costs. Further, the 

Tribunal should apply the exchange rate agreed upon in the DSA and find the bank levy to be a 

formality outside of RESPONDENT’S obligations. 

Procedural Request 

Counsel, on behalf of RESPONDENT, respectfully requests that the Arbitral Tribunal find the claims 

inadmissible and grant RESPONDENT’S request for security for costs. 

Prayers For Relief 

Counsel, on behalf of RESPONDENT, respectfully requests the Arbitral Tribunal: 

1) To find RESPONDENT correctly applied the exchange rate agreed upon and owes no 

outstanding payment on the purchase of the fan blades; 

2) To find CLAIMANT must bear its own costs for the bank levy in the amount of 

US$ 102,192.80; 

3) To order CLAIMANT to bear the costs of this arbitration. 

 

Respectfully Submitted, 

/s/                                                     /s/                                                   

Robert Cimmino       Kevin Huber 

Counsel for the RESPONDENT    Counsel for the RESPONDENT 

 

/s/                                                     /s/                                                   

Jonathan Niznansky      Matthew Vandyke 

Counsel for the RESPONDENT    Counsel for the RESPONDENT 
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