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STATEMENT OF FACTS 

Spring 2010 RESPONDENT contacted CLAIMANT in order to discuss the joint 

development of a new fan blade, the T 192-I, for a jet engine project that 

RESPONDENT was pursuing with another company, Earhart SP. [R.8, Ex. 

C.1]. 

May 2010 To ensure, as far as possible, that the PARTIES generated a profit from the 

project and to enable RESPONDENT to quote a price for the Engine to 

Earhart, CLAIMANT and RESPONDENT negotiated a flexible cost-plus price 

structure for the fan blades. The cost-plus price structure provided that a 

percentage of the cost per blade was to be added to the payment as profit. 

This profit percentage would decrease as the cost of the fan blade 

increased, motivating CLAIMANT to keep costs as low as possible. The 

price structure stipulated that RESPONDENT would pay between US$ 9,975 

and US$ 13,125 per blade. If CLAIMANT’S production cost per fan blade 

fell below US$ 9,500, RESPONDENT would pay the minimum agreed upon 

price of US$ 9,975. If the cost per blade exceeded US$ 13,125, 

RESPONDENT would only be required to pay that maximum price and no 

more. [R.8, Ex. C.1; R.10, Ex. C. 2, § 4]. 

June 2010 CLAIMANT was sold to CLAIMANT’S present parent company, which was 

then renamed Wright Holding PLC. [R.3, RFA, ¶ 2]. 

July 2010 RESPONDENT was sold to SpeedRun, a private equity fund. At the time of 

the sale of both companies, CLAIMANT and RESPONDENT were still in 

negotiations for the joint development of the T 192-I. [R.3-4, RFA, ¶¶ 2-

3]. 

August 1, 2010 The PARTIES formally agreed to the above pricing structure in their 

Development and Sales Agreement (“the DSA”). The DSA called for an 

order of 2,000 T 192-I fan blades, to be delivered by January 14, 2015. 

[R.10, Ex. C.2, § 3]. 
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October 26, 2010 On October 26, 2010 the PARTIES executed a handwritten addendum to 

the DSA with the following language: 

The Buyer may request the Seller to produce and deliver 2,000 

clamps to attach the fan blades to the fan shaft. The Price for 

the clamps shall be on a cost coverage base and be paid in US$. 

Other terms as per main Agreement. 

The exchange rate for the agreement is fixed to US$ 1 = EQD 

2.01. [R.11, Ex. C.2, § 21]. 

January 14, 2015 The fan blades and clamps were delivered to RESPONDENT, and two 

invoices were attached to the delivery. The invoices detailed a charge of 

US$ 20,483,560 for the fan blades and US$ 183,343.28 for the clamps. The 

invoice for the fan blades was mistakenly calculated based on the fixed 

exchange rate for the clamps of US$ 1 = EQD 2.01, which was stipulated 

in the Addendum to the DSA. RESPONDENT immediately paid the 

amounts detailed in the invoices. [R.12, Ex. C.3]. 

January 15, 2015 CLAIMANT sent an e-mail to RESPONDENT stating that the invoice for the 

fan blades was mistaken. CLAIMANT stated that the fixed exchange rate in 

the addendum only applied to the purchase of the clamps, and that the 

proper exchange rate applied to the fan blades was to be that at the time 

production costs were incurred: US$ 1 = EQD 1.79. Consequently, 

CLAIMANT quoted the full purchase price for the fan blades at 

US$ 22,723,800 and requested RESPONDENT to pay the remaining 

US$ 2,285,240. [R.14, Ex. C.5]. 

February 9, 2015 On February 9, 2015, CLAIMANT sent an e-mail to RESPONDENT noting 

that payment of the additional US$ 2,285,240 had not been affected. 

CLAIMANT also noted that they had only received US$ 20,336,367.20 for 

the fan blades instead of the US$ 20,438,560 detailed in RESPONDENT’S e-

mail of January 15, 2015. CLAIMANT formally requested the combined 

outstanding payment of US$ 2,387,430.80 to be affected by March 4, 2015. 

[R.15, Ex. C.6]. 
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February 10, 2015 RESPONDENT replied to CLAIMANT’S e-mail, stating that it did not know 

why only US$ 20,336,367.20 was credited to CLAIMANT’S account. 

RESPONDENT stated further that the original invoice for the fan blades was 

correct, as the addendum fixed the exchange rate at US$ 1 = EQD 2.01 

for the entire DSA. [R.16, Ex. C.7]. 

February 12, 2015 It was subsequently clarified to CLAIMANT that the discrepancy between 

RESPONDENT’S original payment and the money credited to CLAIMANT’S 

account was due to a 0.5% levy exacted by CLAIMANT’S bank on every 

deposit over US$ 2,000,000, pursuant to an investigation for money 

laundering. [R.17, Ex. C.8; R.56, P.O.2, ¶ 11]. 

April 1, 2016 CLAIMANT emailed RESPONDENT to notify it that because it was not 

possible to reach an amicable solution, CLAIMANT had instructed its 

lawyers to take the necessary steps to initiate arbitration proceedings 

against RESPONDENT. [R.29, Ex. R.3]. 

May 31, 2016 CLAIMANT filed a Request for Arbitration (“RFA”) with the CAM-CCBC. 

The Power of Attorney presented referred to Wright Holding Plc instead 

of Wright Ltd., and the registration fee was paid in the amount of R$ 

400.00, rather than R$ 4,000. [R.3-7, RFA]. 

June 7, 2016 CLAIMANT filed an amendment to the RFA. The Power of Attorney 

referred to Wright Ltd., and the registration fee was corrected so that 

R$ 4,000 was paid. [R.20-21, Amendment to POA]. 

June 8, 2016 CAM-CCBC notified RESPONDENT of the arbitration proceedings. [R.22, 

Notice]. 

September 6, 2016 RESPONDENT filed a Request for Security for Costs. RESPONDENT asked 

the Tribunal to compel CLAIMANT to advance on costs which 

RESPONDENT has to pay to the Tribunal as well as RESPONDENT’S legal 

costs and expenses likely to be incurred for the oral hearing for witnesses 

and experts. [R.45-47, RSC]. 
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INTRODUCTION 

1. CLAIMANT and RESPONDENT negotiated and agreed to a contract for the sale of 2000 fan 

blades, which later included the sale of 2000 clamps. RESPONDENT breached this contract by 

providing inadequate payment for the fan blades and refusing to bear the cost of bank charges as 

agreed upon in the contract. RESPONDENT’S breach cost CLAIMANT a total of US$ 2,387,432.80. 

CLAIMANT respectfully requests this Tribunal order RESPONDENT to pay damages sufficient to cure 

the beach. First, CLAIMANT will show that the Tribunal cannot and should not grant RESPONDENT’s 

Request for Security for Costs. Second, that CLAIMANT’s request for arbitration is admissible and 

was initiated timely. Third, CLAIMANT will demonstrate that the DSA called for an exchange rate at 

the time production, and RESPONDENT’S argument that the Addendum fixed the exchange rate for 

the whole contract is groundless. Finally, CLAIMANT will show that RESPONDENT is obligated to pay 

the bank levy as part of its Art. 54 duty to enable payment and part of its contractual obligation to 

bear the costs of bank charges. For these reasons, the Tribunal should rule in favor of the 

CLAIMANT, deny RESPONDENT’s RSC, and order RESPONDENT to pay CLAIMANT the sum of US$ 

2,387,432.80 for the remaining price of the fan blades and the payment of the bank levy. 

ARGUMENT 

I. The Tribunal Does Not Have the Power to Order Security for Costs. 

A. Parties or institutions must explicitly grant tribunals the power to order security for 

costs as the default rule is that tribunals do not have the power to grant security for 

costs. 

2. The issue of whether or not arbitral tribunals may grant security for costs is far less settled than 

RESPONDENT supposes; it remains today a “vexed and complicated” problem in the world of 

international arbitration and so should not be granted by the Tribunal. [Kee, at 8]. In the recent past, 

arbitral institutions had no power to grant security for costs. [Yesilirmak, at 42-43; Fry, at 288]. In 

fact, all provisional measures are all a “relatively recent chapter in the law of arbitration.” [Munoz, at 

44]. The granting of security for costs has long been considered a “very English concept,” and yet 

even in England, prior to the passage of the Arbitration Act 1996, “an order [for security for costs] 

could not be sought directly from an arbitral tribunal” and had to instead be obtained from a 

national court. [Miles, at 32]. Tribunals elsewhere in Europe were, and continue to be, more reluctant 

than English tribunals to award security for costs, and the rules of arbitral institutions from before 

the Arbitration Act 1996 frequently fail to contemplate the granting of security for costs. [Id. at 33; 

RSM, at 12; Karrer, at 339]. Swiss and German laws long ignored addressing the topic, and even now 
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Swiss laws remain merely ambivalent; French laws continue to ignore security for costs. [Bucher, at 

76; Pessey, at 6]. The irregular application of interim relief has been so profound that it has been 

called the “Achilles’ heel” of international arbitration. [Wagoner, at 54]. Given the relative recentness 

of security for costs and its continued uneven treatment in international arbitration, the Tribunal 

must recognize a lack of power to grant security for costs to be the default position in the interest of 

predictability and party autonomy. 

1. The PARTIES did not grant the Tribunal the power to grant security for costs. 

3. The DSA is silent on security for costs. Silence is evidence of the PARTIES’ intent not to include 

security for costs as an available interim measure. [Pessey, at 4]. Party autonomy is the “guiding 

principle in determining procedure” in international arbitration, and the obligation of the arbitral 

tribunal to render a decision within the bounds of the parties’ agreement is essential to that end. 

[Redfern, at 315; Rubins, at 10]. In the instant case, both PARTIES chose not to expressly provide for 

security for costs in the DSA and so the tribunal must act in the character of the agreement and 

recognize it does not have the power to grant security for costs. Further, both of the PARTIES to this 

dispute are sophisticated and experienced business entities. As such, RESPONDENT should be aware 

of the necessity of including express language within the contract authorizing security for costs to 

show that the PARTIES intended to grant the arbitral tribunal authority on the matter. 

4. The PARTIES have a long-standing relationship and have concluded two earlier contracts, which 

included pricing mechanisms similar to that in the DSA. [R.58, P.O.2, ¶ 5]. The PARTIES therefore 

clearly had enough familiarity to draft an arbitration clause that would have explicitly included 

security for costs if it were an interim measure they wanted to be available. [Ho, at 337]. The 

RESPONDENT knew, or should have known, the situation of the CLAIMANT upon contract formation 

and should have requested language expressly providing for security for costs within the DSA. 

2. By failing expressly to grant tribunals the power to order security for costs, the 

CAM-CCBC Rules expressed the intent not to grant the power. 

5. Given that it is a matter of some controversy, and that institutional arbitration rules are 

“constantly subject to review and modernization,” it can be reasonably inferred that (1) arbitral 

institutions have a position on the issue of security for costs and (2) that such a position is manifest 

in the language of the institutional rules. [RSM, at 12]. 

6. How the CAM-CCBC might have empowered tribunals to order security for costs is 

unambiguous; following the model of England’s Arbitration Act 1996, institutions such as the 

London Court of International Arbitration (LCIA), the Hong Kong International Arbitration Center 
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(HKIAC), the Australian Centre for International Commercial Arbitration (ACICA), and the 

Singapore International Arbitration Centre (SIAC) all explicitly empower tribunals to order security 

for costs (at Arts. 25.2, 11.1, 28.2(e), and 24(m), respectively). 

7. Institutions utilizing language that does not mirror that used by the above arbitral bodies 

knowingly deviate from the prescribed formula for empowering tribunals to grant security for costs; 

such deviation is and should be seen by the tribunal as intentional silence employed to deliberately 

omit the authorizing of security for costs as an option in arbitration. 

8. The CAM-CCBC Rules were amended in 2016, with full knowledge of the language utilized by 

prominent arbitral institutions that unquestioningly grant tribunals the power to order security for 

costs. [CAM-CCBC Rules, at Preamble]. Therefore, the stated power in CAM-CCBC Rules Art. 8.1 

to “grant provisional measures, both injunctive and anticipatory” does not directly address the 

provision of security for costs. [CAM-CCBC Rules, at 10]. 

3. The UNCITRAL Model Law does not grant the Tribunal the power to order 

security for costs. 

9. Danubian arbitration law (“DAL”), the law of the seat of arbitration chosen by the PARTIES, is a 

verbatim adoption of the UNCITRAL Model Law (“UML”) on International Commercial 

Arbitration with 2006 amendments. [R.53, P.O.1, ¶ 5(4)]. This law, properly understood, does not 

give the Tribunal power to grant security for costs. The DAL did not intend for such a measure to 

be expressly and easily granted, and the law’s silence on explicit permission is evidence of this. Art. 

17 of the DAL governs interim measures and states that the Tribunal has the power to grant interim 

measures “[u]nless otherwise agreed by the Parties.” [DAL, Art. 17]. While this might permit the 

granting of security for costs in the context of party agreement, as just explained it is not a 

sufficiently explicit statement to grant the Tribunal independent power to order security for costs. 

Further, as described below, the standard for the granting of security for costs even when 

appropriate remains “exceptional circumstances.” [Wirth, at 6]. To see application might occur, one 

can look to the ICSID rules, which exhibit the same sort of silent language towards the granting of 

permission as is found in the UML; the same standard of “exceptional circumstances” applies. 

[RSM, at ¶ 48]. However, that standard is in practice so high that no ICSID tribunal has yet seen 

sufficient circumstance arise. [Id. at ¶ 53]. 

10. Moreover, the drafters of the UML did not intend for security for costs to be a readily available 

interim measure, otherwise it would have used express language utilized by the arbitral institutions 

mentioned above. Instead, Art. 17 of the 2006 amended UML does not “expressly confer the power 
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upon the Tribunal to make an order for security.” [Miles, at 34]. This is evidenced by the comment 

of the UK delegation, which advocated for express permission for preliminary orders and criticized 

the new rule for having the “weaknesses of any hard fought compromise.” [UK Comment, at 2]. The 

Tribunal should recognize this admission of frustration by an advocate for preliminary orders as 

proof that Art. 17 does not in fact grant such permission. 

B. RESPONDENT cannot meet the requirements for a tribunal to grant security for 

costs. 

11. Even where the granting of security for costs is permitted, it is available only where there is a 

“clear and present danger” to the future award. [Wirth, at 6]. The general custom for granting 

security for costs is only in “exceptional circumstances.” [Id. at 6; Sherwin & Rennie, at 323; Phoenix 

Action, at ¶ 32; Plasma Consortium, at ¶ 38; Saipem S.p.A., at ¶ 175; Occidental Petroleum, at ¶ 59; Grynberg, 

at ¶ 5.17; Commerce Group Corp., at ¶ 44; Burimi SRL, at ¶ 34). Further, it should be granted only with 

“the greatest reluctance.” [ASA Bull, at 108; Horning, at 167]. The paradigmatic situation in which 

security for costs should be granted is only when a “party’s insolvency [is] proven by the defendant,” 

again showing the standard to be quite high. [Id.].  

12. As a means of quantifying that ideal, DAL proposes that security for costs be granted only 

where (1) harm not likely to be reparable by an award of damages is likely to result if the measure is 

not ordered and (2) there is a reasonable possibility that the requesting party will succeed on the 

merits of the claim. [DAL, Art. 17]. Redfern & O’Leary suggest a similar but more precise test 

composed of four questions: (1) Is there a reasonable prospect that the requesting party will succeed 

in its defense? (2) If the requesting party succeeds in their defense, is there a real possibility that it 

will be awarded the costs it had incurred in taking part in the arbitral proceedings? (3) Is there good 

reason to believe that if an award of costs is made in the RESPONDENT’s favor, that the CLAIMANT 

will be unable to pay those costs? And (4) In and under all circumstances, is it fair that an order for 

security for costs be made? [Redfern & O’Leary, at 410-11]. As RESPONDENT is the party moving for 

security for costs, it bears the burden of proving each element of the test in order to succeed, which 

it fails to do. [Gu, at 190]. 

1. RESPONDENT is unlikely to succeed in its defense prima facie and therefore the 

Tribunal should not grant RESPONDENT’s request for security for costs. 

13. Security for costs exists to prevent frivolous and “non-meritorious” claims, which may cause 

financial loss to a party that is pulled into arbitration, even if that party prevails. [Gu, at 167-68; 

Colbran, at 240]. The Tribunal must therefore look at the present case and judge plainly whether 



University of Pittsburgh School of Law 

8 

there is sufficient merit before the proceedings begin. It simply is not “reasonably” likely that 

RESPONDENT will succeed on the merits. Commentary, precedent, custom, and fairness all counsel 

in favor of the denial of security for costs. The Tribunal need not, and should not, decide the case 

on the merits at this juncture. [Wirth, at 60]. Rather, the Tribunal may find for CLAIMANT on the 

question of security for costs simply if it discerns “probable cause” for CLAIMANT’s case; probable 

cause is established where the RESPONDENT issues only a general denial of wrongdoing, as 

RESPONDENT has done here. [Lundstedt, at 10-12]. 

2. CLAIMANT maintains the ability to pay costs and RESPONDENT cannot prove 

otherwise. 

14. To prove its need for security for costs, RESPONDENT relies on a single article in the Carioca 

Business News – a source for which the authority is not clear. [R.47, Ex. R 6]. This article does not 

provide any credible documentation or sources that would lead a Tribunal to grant security for costs. 

The article does not discuss anything of substantive and qualitative value to assess CLAIMANT’s 

ability to pay. [Gu, at 373]. There is no proof that the CLAIMANT has ever failed to secure bank 

financing in the past or that it is currently failing to pay creditors. [R.59-60, P.O.2, ¶¶ 28, 31]. In the 

instance the article references, CLAIMANT has not paid the ordered arbitral award because a greater 

sum of money is owed from the creditor to the CLAIMANT’s parent company – not for any reason 

concerning an inability to pay.  

15. Moreover, RESPONDENT must provide credible testimony from sources “with knowledge of the 

CLAIMANT’s financial affairs,” to establish that the CLAIMANT will be unable to pay, not simply that 

it is probable that the CLAIMANT will be unable to pay. [UK Practice, at 4-318-7955]. A tribunal will 

generally consider various factors in determining a CLAIMANT’s solvency, which may involve an 

examination of “operating assets, return on equity, ratio of net interest, profit margins, acid tests” 

and so on. [Id.] 

16. Importantly, the RESPONDENT has not shown that the financial status of the CLAIMANT is 

substantially different than it was at the time of the contract formation and therefore the 

RESPONDENT accepted the potential risk of non-recovery of costs, and cannot claim otherwise. [ICC 

10032, at 148]. 

3. There is no reasonable possibility of non-payment, as Article III of the New 

York Convention effectively guarantees payment. 

17. Danubia, Equatoriana, and Mediterraneo are all contracting states of the New York 

Convention. [R.60, P.O.2, ¶ 35]. Under Art. III of the New York Convention, Contracting States 
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“shall recognize arbitral awards as binding and enforce them. . . .” [NY Convention, at 2]. There is 

thus a presumption that any potential award would be enforceable in both Equatoriana and 

Mediterraneo. [Bucher, at 76; Schreuer, at 241]. In the present circumstance, CLAIMANT has not been 

shown to be insolvent due to positive yearly profit in 2015 and a lack of evidence indicating 

otherwise. [R.58, P.O.2, ¶ 28]. Therefore, even if the RESPONDENT were successful on the merits of 

this case – which is unlikely - it would be able to recover regardless of CLAIMANT’s behavior, 

because courts in Equatoriana, Mediterraneo, and Danubia would respect and enforce an award for 

RESPONDENT. Due to such an unambiguous enforcement mechanism, security for costs would be 

an unnecessary, unilateral burden on CLAIMANT. 

4. An order of security for costs would not serve fairness or policy. 

18. DAL provides for due process of arbitration by providing that parties “shall be treated with 

equality and each party shall be given a full opportunity of presenting his case.” [DAL, Art. 18]. It is 

fundamental that tribunals endeavor to ensure fairness in arbitral proceedings. [Rubino-Sammartano, at 

814; Berstein, at 327]. From a fairness perspective, each party must feel that its case was heard. 

[Lamm, at 1]. A grant of security for costs would force the Tribunal to perform a “delicate balancing 

act” when trying to address the merits of the CLAIMANT’s claim after having declared, for purposes 

of granting security for costs, that the claim is unlikely to succeed. while risking appearing as if a 

final decision has been made. [Redfern & O’Leary, at 410]. The case of Re Unisoft Group (No. 2), states 

that the balance should be between “protecting the ability of the defendant to recover costs and not 

preventing the CLAIMANT from proceedings with a meritorious claim.” [Miles, at 34]. The grave risk 

of discouraging a CLAIMANT would be detrimental to the due process principle of arbitration. 

[Latham, at 1; Pajić, at ¶ 7]. The prior reluctance noted in international arbitral principles to granting 

security for costs as well as the due process concern of CLAIMANT make it fundamentally unfair to 

discourage a meritorious claim in light of unconvincing and unfounded claims of CLAIMANT’s 

financial status. This is precisely why arbitration rules and statutes which do not provide explicitly 

for granting security for costs should be considered to exclude that authority, as already 

demonstrated above. RESPONDENT was not forced to seek security for costs, and might have sought 

an expedited hearing as an alternative. [Schwartz, at 56]. RESPONDENT’s application for security for 

costs suggests RESPONDENT’s interest is otherwise than purely pecuniary, weighing in favor of 

denying its Request for Security for Costs. 

II. CLAIMANT’S Claim Is Admissible and Was Submitted Timely. 
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19. CLAIMANT respectfully requests that the Tribunal find that its request for arbitration is 

admissible and was initiated timely. Pursuant to DSA § 21 (hereinafter “Arbitration Agreement”) 

and Art. 4.1 of the CAM-CCBC Rules, CLAIMANT rightfully gave notice of their desire to arbitrate 

the dispute. [A.] Contrary to RESPONDENT’S argument CLAIMANT initiated arbitration in the time 

required by the Arbitration Agreement, neither the parent corporation’s grant of power of attorney 

nor an error in the amount of the filing fee prevented the effective initiation of arbitration 

proceedings [B.], and even if the arbitration was initiated 60 days after the termination of 

negotiations, the UNIDROIT principles prevents reduction of the limitation period for initiating 

arbitration to less than one year [C.]. 

A. CLAIMANT initiated arbitration in the time required by the Arbitration Agreement. 

20. CLAIMANT exercised its right to initiate arbitration on May 31 by notifying the CAM-CCBC, 

through the CAM-CCBC President, of CLAIMANT’S desire to arbitrate the dispute. The PARTIES 

agreed to conduct the arbitration proceedings under the CAM-CCBC Rules pursuant to DAL Art. 

19(1). [R.11, DSA, § 21]. DAL’s default notice requirement in Art. 21 is modified by the PARTIES in 

the Arbitration Agreement to the date on which the request for arbitration is received by the arbitral 

institution. [A/CN.9/264; Fuller Austin]. This right is exercised upon notification of the CAM-

CCBC, through its President, of the CLAIMANT’s desire to arbitrate the dispute. [CAM-CCBC, Art. 

4.1; Bell Canada, ¶¶ 66-67]. 

1. The Arbitration Agreement required only that the arbitration be initiated within 

60-days of the termination of negotiations. 

21. The Arbitration Agreement grants the PARTIES “the right to initiate arbitration proceedings.” 

[R.11, DSA, § 21]. The contractual “right to initiate arbitration proceedings” must reflect the point at 

which either party can exercise that right. [PICC, Art. 10.2(1)]. A contractual right is exercised by 

communicating an intent to exercise that right: PICC, 2.1.2, “indicate the intention”; PICC, 3.2.11, 

“exercised by notice;” PICC, 6.2.3, “entitled to request”; PICC, 7.3.2, “exercised by notice.” The 

initiating act that would exercise CLAIMANT’s right to arbitrate this dispute is filing a Request for 

Arbitration pursuant to CAM-CCBC Art. 4.1, thus notifying the President of the CAM-CCBC of its 

“desire” to arbitrate this dispute. 

22. RESPONDENT states that arbitral proceedings must be “initiated within 60-days,” but then 

claims that arbitration proceedings were “commenced on June 7,” after the “time limit for initiating” 

had expired. [R.25, ARA, ¶¶ 12-13]. While “initiate” and “commencement” may have similar 

definitions, to use the terms “initiation” and “commencement” interchangeably, as is done by 



University of Pittsburgh School of Law 

11 

RESPONDENT, would violate canons of contract interpretation by rendering the term “initiate” in the 

contract ineffective. [R.25, ARA, ¶¶ 12-14; Ventas, at ¶ 24; see Checo Int’l]. The Arbitration 

Agreement’s contractual right to initiate arbitration, which is distinct from CAM-CCBC’s Art. 4.14 

outlining commencement, was exercised when CLAIMANT filed a request for arbitration on May 31. 

2. CLAIMANT exercised its contractual right on May 31 by filing a request for 

arbitration. 

23. CLAIMANT exercised its “right to initiate arbitration proceedings” by filing a Request for 

Arbitration on May 31. While the Arbitration Agreement does not specify on what date “initiation” 

occurs, the PARTIES agreed that any arbitration “shall be conducted” under the Rules of the CAM-

CCBC, which requires a party to “notify the CAM-CCBC, through its President,” of its “desire” to 

arbitrate this dispute pursuant to CAM-CCBC Art. 4.1. [R.11, DSA § 21]. As the CAM-CCBC Rules 

are “binding on parties who have decided to submit a dispute” to arbitration, CLAIMANT’s filing a 

Request for Arbitration on May 31 bound the PARTIES to the arbitration procedure, thus “initiating 

arbitration proceedings.” [CAM-CCBC Rules, Art. 1.1]. 

24. Initiating arbitration on May 31 tolls the 60-day limitation period set out in the Arbitration 

Agreement. “The running of a limitation period is suspended when the obligee performs any act . . . 

that is recognized by the arbitral tribunal as asserting the obligee’s right against the obligor.” [PICC, Art. 

10.6.1 (emphasis added)]. CAM-CCBC Art. 4.1 was fulfilled by CLAIMANT’s filing of a request for 

arbitration, which binds the PARTIES to the institutional rules and suspends the running of the 

limitation period “until a binding decision has been issued or until the proceedings have otherwise 

been terminated.” [PICC, Art. 10.6.2]. 

B. Neither the parent corporation’s grant of power of attorney nor an error in the 

amount of the filing fee prevented the effective initiation of arbitration proceedings. 

25. Any inadequacy regarding CLAIMANT’s filing a request for arbitration do not prevent proper 

initiation of arbitration proceedings: [i.] on May 31 as the power of attorney was effective based on 

applicable agency law; [ii.] the power of attorney was ratified timely and cures any inadequacy in the 

power of attorney filed on May 31; [iii.] the Registration Fee described in Art. 4.2 is not a required 

element of initiation; [iv.] even if the arbitration proceedings were not properly initiated on May 31, 

a time extension issued by Order of the President, if complied with timely, cures any inadequacy in 

the filing [iv.]. 
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1. The power of attorney granted by Wright Holding PLC was effective on 

May 31. 

26. The power of attorney granted to Horace Fasttrack on May 31 was effective, as the President of 

the CAM-CCBC knew or ought to have known that Mr. Fasttrack was acting as an agent on behalf 

of CLAIMANT. Where an agent “does not expressly disclose the existence of its principal, but where 

the third party nevertheless ought to have known that the agent acted as an agent” the principle has, 

“objectively speaking, been disclosed to the third party” [Krebs, at 429]. CLAIMANT’s Request for 

Arbitration filed by Mr. Horace Fasttrack “on behalf of my client, Wright Ltd” included the full 

name and details of the PARTIES involved in the arbitration [R.2, RFA], a description of CLAIMANT’s 

relationship to Wright Holding PLC [R.3, RFA, ¶ 2], a detailed description of the merits of the 

dispute [R.6-7, RFA, ¶¶ 20-23], and a signed power of attorney granted by CLAIMANT’s parent 

company, Wright Holding Plc [R.18, Power of Attorney I]. The President of the CAM-CCBC, when 

provided this information, knew or ought to have known that Horace Fasttrack was acting as an 

agent on CLAIMANT’s behalf. 

2. The power of attorney was amended timely and does not change the May 31 

initiation. 

27. The amended power of attorney granted to Mr. Horace Fasttrack cures any inadequacy in the 

power of attorney provided with the request for arbitration. Issues of agency are determined by 

national law, as agency is not governed by the CISG. [See Second-hand tractor case; Shop furnishings case]. 

The national law applicable in this case are the PICC. [R.58, P.O.2, ¶ 24]. If Mr. Fasttrack’s power of 

attorney was not properly granted, the legal relationship between Wright Ltd. and the CAM-CCBC 

would not have begun. [PICC, Art. 2.2.5]. This is not the case however, if Mr. Fasttrack’s authority is 

subsequently ratified by Wright Ltd., as ratification after the fact “produces the same effects as if it 

had initially been carried out with authority.” [PICC, Art. 2.2.9(1)]. In the instant case, the applicable 

law of agency clearly shows that even if the power of attorney that was submitted with the Request 

for Arbitration was ineffective, the subsequent written correction submitted on June 7 “produces 

the same effects” as if that authority had been granted initially. [R.18, POA I; 12.21, POA II, PICC, 

Art. 2.2.9(1)]. Thus, the cure relates back to the time of the original power of attorney filed on 

May 31. As Mr. Fasttrack had effective power of attorney on May 31, and that power was expressly 

granted in writing as required by the national law of Wright Ltd’s state, CLAIMANT’s claim is 

admissible. [Eq. CCP, § 264; PICC, Art. 2.2.2]. 
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3. The registration fee described in Article 4.2 is not a required element of 

initiation thus any error in payment does not render initiation ineffective. 

28. CAM-CCBC’s notification requirement in Art. 4.1 does not include a payment requirement in 

its list of enclosing documents to be submitted. RESPONDENT seems to suggest that the “proof of 

payment” described in Art. 4.2 to be attached to the request for arbitration includes a “paid in full” 

requirement that would prevent tolling of the limitation period if not met. [R.25, ARA, ¶ 12]. CAM-

CCBC Art. 4.2. Requires the filing party to “attach proof of payment of the Registration Fee 

together with the notice, in accordance with article 12.5 of the Rules.” CAM-CCBC Art. 12.5 states 

simply that “at the time of presentation of the notice for commencement of arbitration, the 

CLAIMANT must pay to the CAM-CCBC the Registration Fee.” These two articles show that Art. 4.2 

payment is not a condition of notice, rather a separate obligation to be met by the filing party, of 

which, proof of fulfillment must be attached at the time of notice, but is not a component of the 

notice itself. 

4. Even if the arbitration proceedings were not properly initiated on May 31, a 

time extension issued by Order of the President, if complied with timely, cures 

any inadequacy in the filing. 

29. In line with international arbitration practice, as required by the Arbitration Agreement, 

CLAIMANT’s amended filing of a Request for Arbitration does not affect the May 31 initiation as it 

was submitted timely pursuant to an Order of the President of the CAM-CCBC. On June 1, the day 

following CLAIMANT’s filing a Request for Arbitration, an Order of the President was issued, stating 

that “On 31 May 2016, the CAM-CCBC received a request for arbitration from Wright Ltd. against 

SantosD KG” and requested that the CLAIMANT “amend the Request for Arbitration within 10 (ten) 

days and provide evidence that all the requirements of Article 4.1 have been complied with.” [R.19, 

OOTP]. When CLAIMANT met these requirements, it timely cured any issues with the May 31 filing. 

30. The “Order of the President of the CAM-CCBC” issued on June 1 constitutes an exercise of 

the President’s authority pursuant to CAM-CCBC Rules and international arbitration practice. 

Consistent with the principle of party autonomy, the right to extend time, which once lay with the 

courts now rests with the arbitral tribunal. [Li & Fung, ¶ 28.4]. The President of the CAM-CCBC, in 

Art 2.6, is granted the power to: (1) Art. 2.6(e) “Apply these Rules and have them applied; (2) Art. 

2.6(f) “Issue complementary rules to resolve doubts and provide guidance for the application of 

these Rules . . .” and; (3) 2.6(i) “Decide on the extension of time periods that do not fall within the 

authority of the Arbitral Tribunal.” [CAM-CCBC Rules, Art. 2.6]. These powers provide the 
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President the authority to grant time extensions to resolve issues regarding filing a request for 

arbitration. Even if the time limit is expired, an arbitration agreement is still operative and parties 

may be granted an extension of time to refer the matter to arbitration. [See China Merchant; see also 

Tommy C.P. Sze]. 

31. The powers granted in CAM-CCBC Art. 2.6 and the Order issued on May 31 are analogous to 

Section 6.4 of the Arbitration Rules of the German Institute of Arbitration (hereinafter “DIS”). DIS 

Rules require the Secretariat to allow the claiming party to supplement their statement of claim to 

conform with commencement requirements generally set out in § 6, within a set time limit. [DIS, 

§ 6.4). This authority is comparable to: ICC Arbitration Rules, Art. 4; LCIA Arbitration Rules, Art. 

1; Swiss Arbitration Rules, Art. 3; and AAA Arbitration Rules, Art. 2. [Elsing, at 613]. While this 

provision is not explicitly within the CAM-CCBC rules, the President’s authority described above 

and the Order issued by the President on May 31 is structurally similar to DIS Art. 6.4 and should be 

seen to have analogous effects on the tolling of the limitation period. This authority would comply 

with Art. 10.6(2) of the UNIDROIT Principles which provides that once CLAIMANT filed a request 

for arbitration, the limitations period “suspension lasts until a binding decision has been issued or 

until the proceedings have otherwise been terminated.” [PICC, Art. 10.6.2]. 

C. Even if the arbitration was initiated more that 60 days after the termination of 

negotiations, UNIDROIT Article 10.3 prevents parties from contracting to a 

limitation period for initiating arbitration to less than one year. 

32. The 60-day contractual limitation period in the Arbitration Agreement is a violation of 

mandatory provisions of the PICC, and therefore sets the limitation period to the default 3-year 

limitation. PICC Art. 10.2 sets out a two-tier system with a general 3-year limitation period, and a 

maximum 10-year limitation period, which is applied as a general principle. [ICC 14108]. An 

arbitration clause setting out a limitation period on the initiation of arbitration proceedings is subject 

to the limits of PICC Art. 10.2. [Wintgen, at 1167]. Contractual provisions that contradict mandatory 

law are ineffective. [See Noble China]. As such, a 60-day limitation, which does not conform to the 

default 3-year limitation period and far exceeds the contractual modification allowed by PICC 

10.3(1)(a), is invalid and the general limitation is to be applied. 

33. To find CLAIMANT’s claim inadmissible due to inadequacy regarding procedural requirements 

would violate CLAIMANT’s access to justice. Expiration of a limitation period under the PICC 

amounts to a loss of substantive rights in a manner that “leads to almost the same results” as though 

it were a procedural right. [Wintgen, at 1187]. The European Court of Human Rights has held that 
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while access to a tribunal is not absolute, limitations must not restrict access such that the very 

essence of the right is impaired and must have a “reasonable relationship of proportionality between 

the means employed and the aim sought to be achieved. The Court has found that strict adherence 

to procedural requirements can deny CLAIMANT’s right of access to a tribunal under ECHR Art. 6, 

§ 1. [Cavanilles, at ¶ 49, Sotiris, at ¶ 20, Běleš, at 50]. 

34. This Arbitration Agreement is part of a standard form contract that was created by the previous 

parent company of CLAIMANT and RESPONDENT, Engineering International SA, and was used “in 

all contracts between companies belonging to [ ] Engineering International SA. [R. 57, P.O.2, ¶ 22]. As co-

subsidiaries of the same group of companies, parties to a dispute would have no need to challenge 

the admissibility of claims based on technicality and would likely be able to settle this “amicably and 

in good faith” before reaching arbitration. In addition, any issue regarding power of attorney has 

been ratified by CLAIMANT and the Registration Fee payment’s aim is not bar claims from being 

heard on their merit, but rather to “discourage manifestly inappropriate requests.” [Wald, at 67]. To 

bar CLAIMANT’s claim based on technical filing requirements and a contractual limitation period of 

just 60 days, which the PARTIES did not negotiate or agree to as independent entities would violate 

CLAIMANT’s right to be heard. 

III. CLAIMANT Is Entitled to Damages from RESPONDENT in the Amount of 

US$ 2,285,240.00 for the Sale of the Fan Blades, as RESPONDENT Failed to Pay the Full 

Purchase Price. 

35. In accordance with the principle of full compensation, found in CISG Art. 74, RESPONDENT is 

liable for damages to CLAIMANT in the amount of US$ 2,285,240.00. It is clear that, to the extent an 

exchange rate is necessary for calculating the price in accordance with the mechanism found in § 4.1 

of the DSA, the applicable exchange rate is that at the time production costs were incurred. An 

analysis of both legal authority and the intentions of the PARTIES leads to a clear conclusion: First, 

the original DSA, signed 1 August 2010, implies an exchange rate as of the time production costs 

were incurred; and second, the fixed exchange rate in the Addendum to the original DSA, signed 

26 October 2010, applies only to the sale of the clamps, and was not meant to modify the original 

DSA so as to provide a fixed exchange rate for the sale of the fan blades. Pursuant to CISG Arts. 53 

and 74, this Tribunal must order RESPONDENT to pay damages of a sum equal to CLAIMANT’s loss. 
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A. The applicable law provides the default rule that that the exchange rate at the time 

production costs were incurred must be applied to the Development and Sales 

Agreement. 

36. Art. 6.1.9(3) of the UNIDROIT Principles provides that the exchange rate at the time of 

payment applies to a parties’ agreement, absent a clear provision that states otherwise. [Bonell, at 

592]. This rule is encompassed in the principle of nominalism, which is an internationally recognized 

principle. Id. at 592. Furthermore, the application of the exchange rate at the time of payment absent 

a clear provision providing otherwise is an internationally recognized trade usage that RESPONDENT 

“knew or ought to have known” about pursuant to CISG Art. 9(2). [CISG, Art. 9(2)]. Here, the 

exchange rate at the time production costs were incurred, which is the rate implied by the 

calculations required in Sec. 4 of the original DSA, is the same as that at the time of payment. 

1. Article 6.1.9(3) of the UNIDROIT Principles requires application of an 

exchange rate determined at the time of payment. 

37. Article 6.1.9(3) of the UNIDROIT Principles, which is the law of every State connected with 

this transaction, and thus the law applicable to the PARTIES’ agreement, expressly requires payment 

according to the applicable rate of exchange when payment is due. [PICC, Art. 6.1.9(3), Bonell, at 592]. 

Because the CISG does not address the applicable rate of exchange governing a parties’ contract, the 

Tribunal should use Art. 6.1.9(3) as a gap-filler to the CISG, as the DSA states that “[f]or issues not 

dealt with by the CISG the UNIDROIT Principles are applicable.” [R.10, Ex. C.2, § 20]. Using Art. 

6.1.9(3), the applicable rate of exchange is US$ 1 = EQD 1.79. [R.56, P.O.2, ¶ 12]. 

2. The application of an exchange rate at the time of payment is a general 

principal of international law and is an established international trade usage. 

38. Both courts and arbitral tribunals have recognized nominalism as an international principal of 

law, which further supports the rule found in Art. 6.1.9(3) of the UNIDROIT Principles. [Howard, at 

298]. The principal of nominalism provides that “absent a specific provision in the agreement of the 

parties’, each debtor is obligated to pay its monetary debt at its nominal value, which is at the date 

payment is due. [Brand, at 44; Mäntysaari, at 255]. Because the DSA does not contain a clear 

provision regarding an applicable exchange rate for the fan blades, the Tribunal should rule in 

accordance with the established international principal of nominalism and apply the exchange rate at 

the time of payment, as this would provide predictability and uniformity, one of the fundamental 

principles of international arbitration. [Born I, at 11]. 
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39. CISG Art. 9(2), which concerns international trade usages, makes clear that the requirement to 

apply the exchange rate at the time of payment absent a clear provision is an international trade 

usage that RESPONDENT “knew or ought to have known.” Art. 9(2) defines trade usages as “rules of 

commerce which are regularly observed by those involved in a particular industry or marketplace.” 

[Schlechtriem & Schwenzer, at 187]. Specifically, an international trade usage in accordance with Art. 

9(2), must be particular to a given form of international trade, or to finance, or other contractual 

activity linked to international trade. [Ziegel, at 18]. Because the application of an exchange rate at the 

time of payment is recognized internationally, it follows that it is regularly observed between 

businesses who partake in international commercial dealings in all industries and marketplaces, and 

thus, meets the defined requirement of an international trade usage. [Schlechtriem & Schwenzer, at 187].  

40. Furthermore, an analysis of the elements required under Art. 9(2) proves that applying the 

exchange rate at the time of payment is considered an international trade usage. First, the usage of 

applying the exchange rate at the time of payment is “widely known to, and regularly observed by 

parties to contracts of the type involved.” [Schlechtriem & Schwenzer, at 189]. This is evidenced by the 

fact that multiple international rules, such as the UNIDROIT Principles and Principles of European 

Contract law, contain provisions requiring that absent an express agreement, an exchange rate 

should be applied at the time of payment. [PICC, Art. 6.1.9(3); see also PECL, Art. 7:108]. Second, 

the application of an exchange rate at the time of payment is a usage of “international nature.” This 

element is easily satisfied, as the utilization of exchange rates occurs exclusively when dealing with 

parties’ to international contracts. Finally, RESPONDENT “knew or ought to have known” of the 

international usage of applying the exchange rate at the time of payment absent a clear provision 

providing otherwise. [Schlechtriem & Schwenzer, at 191]. This is usage is incorporated in Art. 6.1.9 of 

the UNIDROIT Principles, which is expressly adopted in the DSA and is the contract law of the 

countries where the PARTIES are located. [R.53, P.O.1, ¶ 5(4)]. 

41. Because the 9(2) elements have been met, it is clear that the application of an exchange rate at 

the time of payment is an established international trade usage. Therefore, RESPONDENT has the 

burden of proving that the trade usage is not applicable, “as the party asserting a disputed trade 

usage bears the burden of proof regarding the requirements of [Art. 9(2).]” [Schlechtriem & Schwenzer, 

at 187]. Both courts and arbitral tribunals have set a high burden for a party asserting that a clear 

exchange rate provision exists; a burden which can only be met through proof of an explicit 

deviation by the parties from the default rule. They have been reluctant to rewrite a contract in the 

manner here requested by RESPONDENT, even where there is severe inflation or currency 
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deprecation, in the absence of an explicit clause calling for the use of a different exchange rate. [See 

ICC 8240]. 

42. For example, in P&G and in Hess, the English and Wales Court of Appeals (Civil Division) 

applied the exchange rate at the time of payment when there was no clear provision in the 

agreement that expressed otherwise. [P&G, at ¶ 32, citing Dicey, Morris & Collins, at Rule 236, § 36-

005-008; Hess at ¶ 44]. Moreover, the ICC International Court of Arbitration applied the principle 

through Art. 6.1.9(3) of the UNIDROIT Principles to hold that the applicable rate of exchange 

should be applied at the time of payment. [ICC 8240.] 

43. Because it is undisputed that the original DSA does not contain a clear provision regarding an 

applicable exchange rate for the sale of the fan blades, the Tribunal must apply the default rule and 

apply the exchange rate at the time of payment. 

B. Nothing in the Development and Sales Agreement shows an explicit intent to 

derogate from the default rule and apply an exchange rate other than that on the 

date of payment. 

44. The PARTIES clearly did not intend to change the default rule which applies the payment date 

exchange rate to a parties’ contract absent an express provision providing otherwise. [Bonell, at 592]. 

Any derogation from the default rule of law must be proved by the party seeking a different result. 

[Schlechtriem & Schwenzer, at 192]. The absence of an explicit exchange rate clause in the original DSA 

demonstrates RESPONDENT’s complete failure of proof of intent to derogate from the default rule, 

which is the applicable law in this dispute. [PICC, Art. 6.9.1]. 

45. Not only has RESPONDENT failed to demonstrate the existence of an explicit exchange rate 

clause in the original DSA, but, any interpretation of the original DSA under CISG Art. 8 makes 

clear that the exchange rate should be applied at the time production costs were incurred. This is 

evidenced by an analysis of Sec. 4 of the DSA, which designates levels of production costs in US$ 

even though CLAIMANT’s costs are incurred in EQDs. [R.10, Ex. C.2, ¶ 4]. Using evidence in 

accordance with CISG Art. 8(3) to interpret the PARTIES’ intent, an analysis of § 4 of the DSA 

makes clear that the PARTIES’ intended for the exchange rate to be applied to the sale of the fan 

blades at the time production costs were incurred, as the application of a fixed exchange rate 

undermines the intent of the DSA. Specifically, the application of a fixed exchange rate 

(1) undermines the intent for CLAIMANT to cover its costs and make at least a small profit on the 

sale of the fan blades, and (2) undermines the PARTIES’ agreement to share risks. [R.7, Ex. RFA, 
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¶ 21; R.8, Ex. C.1; see also Farnsworth; CLOUT 270; MCC-Marble (discussing the scope of inquiry 

under Art. 8(3))]. 

1. In accordance with CISG Article 8(1), the Parties’ subjective intent for the 

Development and Sales Agreement was to apply the exchange rate at the time 

production costs were incurred. 

46. An analysis of the PARTIES’ cost-plus framework with the agreement to share risks makes clear 

the PARTIES’ subjective intent to apply the exchange rate at the time production costs were incurred. 

This is evidenced by two points: First, the use of a fixed exchange rate does not guarantee that 

CLAIMANT will be able to cover its costs and make at least a small profit from the sale of the fan 

blades, which was one of the main purposes of the cost-plus structure in the DSA. [R.7, RFA, ¶ 21]. 

In contrast, the use of an exchange rate at the time production costs are incurred does guarantee that 

CLAIMANT will be able to cover its costs and make at least a small profit, therefore fulfilling the 

intent of the DSA. [R.7, RFA, ¶ 22]. Second, while the application of a fixed exchange rate imposes 

no downside currency risk on RESPONDENT, it imposes a significant downside risk on CLAIMANT. 

In contrast, the application of an exchange rate at the time production costs were incurred imposes 

only a nominal risk to both PARTIES, but is the only way that the intent of the DSA is fulfilled. [Id. at 

¶ 23].  

a. An analysis of the cost-plus structure in the original Development and 

Sales Agreement proves that RESPONDENT knew or could not have been 

unaware of CLAIMANT’s intent. 

47. The PARTIES entered into a cost-plus agreement due to RESPONDENT’s demand of fixing a 

maximum price to be paid per fan blade so that it could make an offer for the sale of its jet engine 

before the production of the fan blades was complete. [R.4, RFA, ¶ 5]. The framework includes a 

minimum price of US$ 9,975.00 and a maximum price of US$ 13,125.00 and also provides a profit 

percentage that decreases with the increase of costs. [Id.] Moreover, the agreement provides for a 

price in US$, even though CLAIMANT’s costs are incurred in EQDs. [R.10, Ex. C.2, § 4]. 

48. The purpose of the cost-plus structure was to reflect the uncertainty as to the actual production 

costs of the fan blades and to share the risks resulting from that uncertainty. [R.4, RFA, ¶ 6]. It is 

undisputed that this structure was designed to fulfill three specific objectives: First, it ensured that 

RESPONDENT would not have to pay more than the maximum agreed upon price per fan blade. 

Second, it ensured that CLAIMANT would cover its costs and make at least a small profit on the sale 
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of the fan blades. Finally, it incentivized CLAIMANT to keep its production costs as low as possible, 

as its profit would increase with the decrease of costs. [R.7, RFA, ¶ 21]. 

49. Applying the cost-plus structure to the sale of the fan blades, in order for CLAIMANT to attain 

the second objective and guarantee that it covers its cost and makes at least a small profit, it is 

absolutely necessary that its production costs would be reimbursed at the same rate at which they are 

incurred. [Id. at ¶ 22]. An analysis of the calculations provides why:  

50. First, applying an exchange rate at the time production costs were incurred, CLAIMANT is able 

to make EQD 751.80 per blade, which equates to a small profit of EQD 1,503,600.00 for the entire 

transaction of the sale of the fan blades. This number is derived by the following computation: First, 

convert CLAIMANT’s production costs per blade of EQD 19,586.00 into US$ at an exchange rate of 

US$ 1.79 = EQD 1. [R.S., Ex. RFA, ¶ 12; R. 56, Ex. P.O.2, ¶ 12]; second, enter CLAIMANT’s US$ 

costs of $10,941.90 into the cost-plus framework, which results in US$ 11,361.19; Third, convert 

CLAIMANT’s payment of US$ into EQD at an exchange rate of US$ 1.79 = EQD 1, which equals 

EQD 20,337.80 and; finally subtracting CLAIMANT’s payment from its current costs of EQD 19,586. 

In contrast, applying a fixed exchange rate results in a loss to CLAIMANT of EQD 1,293.49 per fan 

blade, which amounts to a total loss of EQD 2,586,980.00. This number is derived by the same 

calculation as above, except uses a fixed exchange rate of US$ 1 = EQD 2.01, as RESPONDENT 

contends. [R.16, Ex. C7]. 

51. The above calculations provide exactly why the application of a fixed exchange rate undermines 

the intent of the PARTIES’ DSA, as it does not provide CLAIMANT certainty that it will cover its costs 

and make a profit on the blades, and as is demonstrated above, can actually result in CLAIMANT 

losing money on the sale. [Supra, ¶ 50]. Therefore, under an Art. 8(1) analysis, it is clear that 

RESPONDENT knew or could not have been unware that CLAIMANT intended for an exchange rate 

to apply to the DSA at the time production costs were incurred, as it is the only application that 

would guarantee that the intent of the DSA is fulfilled.  

52. Pursuant to the PARTIES’ agreement, the cost-plus framework was employed to change the units 

of measurement for the production costs of the blades from EQD to US$ so that CLAIMANT could 

ensure that it recovered its costs. [R.6, RFA, ¶ 21]. Therefore, the only possible exchange rate to 

apply for the purposes of unit conversion is the exchange rate at the time production costs were 

incurred. [FAR, at 16.3]. A contract-date fixed exchange rate defies logical application, as it does not 

perform the desired function of converting a measurement from one currency to its then-equivalent 

in another currency. [FAR, at 16.2]. This application once again accords with the principle of 
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nominalism, as it is implicit in the principle that an obligation expressed in money is intended to 

have a uniform and unvarying value, which is not affected by supervening events which are 

extraneous to the monetary system itself. [See Nominalism]. 

b. The Parties’ agreement to share risk proves that the exchange rate at the 

time production costs were incurred applies to the sale of the fan blades. 

53. The application of a fixed exchange rate not only undermines the intent of the PARTIES’ cost-

plus structure, but also undermines the PARTIES’ agreement to share the risks. [R.8, Ex. C.1]. 

Application of a fixed exchange rate completely eliminates RESPONDENT’s downside risk, the risk of 

the return being below what is expected, while imposing a significant downside risk on CLAIMANT. 

In contrast, application of an exchange rate at the time production costs were incurred imposes only 

a nominal risk on both PARTIES, but still caps RESPONDENT’s risk and guarantees that CLAIMANT 

will be able to cover its costs on the sale, provided those costs are below the maximum price 

pursuant to § 4 of the DSA. [R.10, Ex. RFA, § 54]. 

54. The application of a fixed exchange rate eliminates RESPONDENT’s downside risk because fixing 

the exchange at US$ 1 = EQD 2.01 locks in the rate, therefore, ensuring that even if the US$ were 

to weaken in comparison to the EQD, RESPONDENT would not be obligated to pay a higher 

purchase price. [FAR, at 16.2; R.7, RFA, ¶ 22]. In contrast, the application of a fixed exchange rate 

imposes a significant downside risk on CLAIMANT, as it would have to bear the risk of the EQD 

weakening in comparison to the US$, which could result in CLAIMANT not covering its costs and 

losing a profit, in addition to already having to bear the risk of its production costs per fan blade 

exceeding the maximum price. 

55. While the application of a fixed exchange rate eliminates RESPONDENT’s downside risk while 

imposing a significant downside risk on CLAIMANT, the application of an exchange rate at the time 

production costs were incurred imposes only a nominal risk on both PARTIES, which aligns with the 

PARTIES’ agreement to share risks. [R.9, Ex. C.2, § 4]. As previously discussed, the application of an 

exchange rate at the time production costs were incurred is the only way to ensure that CLAIMANT 

can recover its costs and make at least a small profit on the sale of the fan blades. [FAR, at 16.3; 

supra ¶ 48]. In regards to a floating exchange rate RESPONDENT bears the risk of the US$ weakening 

in comparison to the EQD, as illustrated by what happened in the current dispute. However, this 

risk is small due to the fact that RESPONDENT has the certainty of knowing that its cost will fall 

somewhere between the maximum and minimum agreed upon price per fan blade. Therefore, even 

if the US$ drastically weakened in comparison to the EQD, under no circumstance would 
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RESPONDENT be obligated to pay a price above the maximum price of US$ 13,125 per fan blade. 

[R.10, Ex. C.2, § 4]. Second, CLAIMANT bears the full risk that the EQD will weaken in comparison 

to the US$ between the time that it converts its production costs from EQDs into US$ to invoice 

RESPONDENT, and the time it converts RESPONDENT’s payment of US$ back into EQD to settle its 

costs. 

56. The purpose of the cost-price framework in the PARTIES’ agreement was to convert a unit of 

measurement, specifically EQD into US$. Under this framework, the only exchange rate that makes 

sense, and that a reasonable person would understand to be intended, is the exchange rate at the 

time production costs were incurred. The use of a fixed exchange eliminates RESPONDENT’s risk, 

while imposing on CLAIMANT use both full currency risk and the risk of the costs exceeding the 

maximum price. In contrast, the use of an exchange rate at the time production costs were incurred 

imposes only a limited risk on both PARTIES, but ensures that CLAIMANT will be able to cover its 

costs and make at least a small profit, which was the intent of the Agreement. [R.7, RFA, ¶ 21]. 

Therefore, an analysis of the cost-price structure and agreement to share risks makes clear that 

RESPONDENT knew or could not have been unaware of CLAIMANT’s intent. 

2. As determined under CISG Article 8(2), the objective intent of the Parties was 

to apply the exchange rate at the time production costs for the fan blades were 

incurred. 

57. Assuming arguendo that the Tribunal finds that CISG Art. 8(1) is not applicable to the present 

dispute, an analysis under CISG Art. 8(2), which points to the objective understanding of parties to a 

contract, makes clear that a reasonable person of the same kind in the same or similar situation as 

RESPONDENT would have understood that CLAIMANT intended for the exchange rate at the time 

production costs were incurred to be applied.  

58. Analyzing the same factors as above, including legal authority, the cost-plus agreement, and the 

agreement to share risks, it is certain that under the standard of Art. 8(2), a reasonable person in the 

same or similar situation as RESPONDENT would have understood CLAIMANT’s intent to apply an 

exchange rate at the time production costs were incurred. 

C. The Addendum to the Development and Sales Agreement was not meant to 

modify the Parties’ original Development and Sales Agreement so as to apply a 

fixed exchange rate to the sale of the fan blades. 

59. Both legal authority and an interpretation of the PARTIES’ intent leads to the conclusion that the 

PARTIES’ original DSA provides for the exchange rate at the time production costs were incurred. 
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The Addendum to the original DSA, that contains a fixed exchange rate for the additional sale of the 

clamps, does not modify the original DSA so as to apply a fixed exchange rate for the sale of the fan 

blades. In addition to the cost-plus structure and agreement to share risks, both legal authority and 

CISG Art. 8 make clear that the Addendum pertains only to the sale of the fan blades.  

1. The Addendum does not provide clear provision that deviates from the general 

rule stating that absent a clear provision, the exchange rate is to be applied at 

the time of payment. 

60. As previously stated, the general rule, which is contained in the UNIDROIT Principles, 

provides that absent a clear provision in the parties’ agreement, the exchange rate should be applied 

at the time of payment. [PICC, supra § 37; Art. 6.1.9(3)]. The plain language of the Addendum, which 

was drafted by the RESPONDENT, proves the following: First, that the Addendum does not contain a 

clear provision that would allow deviation from the general rule; and second, that an analysis of the 

plain language in contrast to RESPONDENT’S assertion, actually makes clear that the fixed exchange 

rate applies solely to the sale of the clamps. Therefore, RESPONDENT has not met its burden of 

proof and deviation from the general rule is impermissible. [Schlechtriem & Schwenzer, at 187]. 

61. A reading of the plain language of the Addendum leads to the conclusion that the fixed 

exchange rate pertains only to the sale of the clamps. The Addendum uses the phrase “Other terms 

as per the main Agreement.” [R.11, Ex. C.2]. However, in the following clause, it provides that “the 

exchange rate for the agreement is fixed to US$ 1 = EQD 2.01. [Id.] An interpretation of these two 

sentences combined leads to the reasonably conclusion that the “Agreement,” with a capital “A” 

refers to the PARTIE’S original DSA, whereas the “agreement,” with a lowercase “a” refers solely to 

the sale of the clamps. Therefore, the fixed exchange rate in the “agreement” only pertains to the 

sale of the clamps. 

62. Even if the Tribunal finds that the plain language of the Addendum does not clearly apply only 

to the sale of the clamps, a reading of the plain language certainly cannot lead to the conclusion that 

it applies to the original DSA. Therefore, the only other possible outcome would be the 

determination that the Addendum is ambiguous. The general rule must apply, as RESPONDENT has 

not met its burden of proving that a clear provision exists that provides otherwise. [Schlechtriem & 

Schwenzer, at 192]. 

63. If the Tribunal does find that the Addendum is ambiguous as to the application of the exchange 

rate, it should invoke the contra preforentum rule, which is found in Art. 4.6 of the UNIDROIT 

Principles. The rule provides that “if contract terms supplied by one party are unclear, an 
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interpretation against that party is preferred.” [PICC, Art. 4.6]. Applying the rule to the dispute at 

hand, because RESPONDENT drafted the Addendum, the Tribunal should rule against RESPONDENT 

and in favor of CLAIMANT. [R.28, Ex. R.2]. Even though the CISG does not expressly adopt a contra 

preforentum rule, it has been submitted that CISG Art. 8(2) is based on the rule. [See Automobile Case; see 

also CLOUT, 151]. However, even if the Tribunal finds that CISG Art. 8(2) is not based on the contra 

preforentum rule, the Tribunal should still use Art. 4.6 as a gap-filler to the CISG, which is permissible 

pursuant to § 20 of the DSA. [R.10, Ex. C.2, § 20]. 

2. The Addendum, properly interpreted under CISG Article 8, shows that the 

exchange rate specified therein applies only to the sale of the clamps.  

64. CISG Art. 8 clearly proves that the PARTIES intended for the exchange rate in the Addendum to 

pertain only to the sale of the clamps. Using evidence in accordance with CISG Art. 8(3), 

CLAIMANT’s intent is clear under both a subjective analysis pursuant to Art. 8(1) and an objective 

analysis pursuant to Art. 8(2). 

65. In addition to the PARTIES cost-plus structure and the agreement to share risks, negotiations 

regarding the Addendum makes clear that CLAIMANT had no reason to know or be aware of 

RESPONDENT’s alleged intent of the Addendum modifying the original DSA. This is supported by 

an email dated October 22, 2010, titled “Re: Clamps,” which discusses RESPONDENT’s suggestion to 

regulate the purchase of the claims via an addendum. [R.28, Ex. R.2]. The email does not expressly 

mention that the fixed exchange rate should also pertain to the fan blades, and the purpose of the 

email was to discuss an Addendum for the sale of “clamps.” [Id.] Nothing in the email would lead a 

reasonable person to believe that RESPONDENT intended the email to apply a fixed exchange rate to 

the sale of the fan blades.  

66. In support of CLAIMANT’s argument, in P&G, the court held that it would be highly unlikely 

for experienced attorneys who were hired to meticulously document deals to provide a material term 

of a contract, such as a currency exchange rate for computing the purchase price for the whole 

agreement, in an Addendum. [P&G ¶ 20]. The court further noted that “if the parties’ had intended 

to adopt a fixed exchange rate, it would have been a simple matter to do so in the contract.” Using 

the principle of nominalism, the court applied the exchange rate at the time of payment, finding no 

clear agreement in the parties’ contract. [Id. at ¶ 32]. 

67. It is clear that the exchange rate at the time production costs were incurred applies to the sale of 

the fan blades. First, the general rule provides that absent a clear provision in the parties’ agreement, 

the applicable rate of exchange is that at the time of payment. [PICC, 6.1.9; Bonell, at 592.] This 
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general rule is also an accepted international trade usage in accordance with CISG Art. 9(2). [Supra, 

¶ 40]. Moreover, an analysis of the PARTIES’ original DSA and the Addendum to the DSA proves 

that there is no clear provision in the DSA that would allow deviation from the general rule. Thus, 

RESPONDENT cannot meet its burden of proving otherwise, and the general rule must apply. 

[Schlechtriem & Schwenzer, at 187]. Furthermore, an interpretation of both the original DSA and the 

Addendum under Art. 8 of the CISG proves that the PARTIES intended for the exchange rate to 

apply to the sale of the fan blades at the time production costs were incurred. Therefore, in 

accordance with the principle of full compensation, found in CISG Art. 74, RESPONDENT must pay 

damages of the sum equal to the loss in order to put CLAIMANT in the position that it would have 

been had RESPONDENT not breached the PARTIES’ agreement.  

IV. CLAIMANT Is Entitled to the Additional Payment of US$ 102,192.80 from RESPONDENT 

for the Levy Deducted by the Equatoriana Central Bank. 

68. CLAIMANT is entitled to recovery of the cost of the bank levy as damages for the loss incurred 

as a result of RESPONDENT’s breach. Either outcome results in a payment to CLAIMANT in the 

amount of the levy. The CISG, which is the applicable law, sets out the basis for CLAIMANT’s 

request. [R.10, DSA, § 20]. CISG Art. 53 provides that the buyer must pay the price for the goods 

and take delivery of them as required by the contract and the CISG itself. [CISG, Art. 53]. Sellers’ 

right to claim damages is set out in CISG Art. 45(1)(b). [CISG, Art. 45]. CISG Article 74 states that 

damages for breach of contract by one party consist of a sum equal to the loss, including loss of 

profit, suffered by the other party as a consequence of the breach. [CISG, Art. 74]. 

69. RESPONDENT breached the contract when it failed to pay the levy imposed by the ECB. CISG 

Art. 54 mandates that the buyer “comply with such formalities as may be required under the 

contract or any laws and regulations to enable payment to be made.” [Lookofsky, at 239; Schlechtriem 

II, at 81]. Payment of bank levies, such as the one deducted by ECB in this case, is properly viewed 

as a formality that is part of buyer’s obligations under the CISG. RESPONDENT attempts to utilize 

the Mussels Case to conjure a rule of interpretation under CISG Art 54. This argument should not be 

given deference by this Tribunal because it misinterprets the CISG and imposes a wholly 

inappropriate rule on the interpretation of Art. 54. The CISG provides the default rule, and 

RESPONDENT cannot demonstrate that the PARTIES derogated from the CISG in any way. Even if 

taken alone, however, DSA § 4.3 clearly places the burden of paying the bank levy on RESPONDENT. 

The Tribunal must therefore rule in favor of CLAIMANT and order RESPONDENT to pay damages in 
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the amount of the bank levy or, in the alternative, order RESPONDENT to perform its obligation to 

pay the price, which includes the bank levy. 

A. CISG Article 54 places the burden on RESPONDENT to pay the bank levy. 

70. RESPONDENT’s payment obligation in DSA § 4 must be viewed in light of the applicable law, 

the CISG, specifically CISG Art. 54. This article imposes a duty on the buyer in a commercial 

contract that it part of its principle obligation to pay the price. [Plantard, at 182; Gabriel II, at 188]. 

Leif Sevón agrees, opining that formalities imposed on the transfer of currency is a formality for the 

purposes of CISG Art. 54 [Sevón I, at 221]. 

1. The payment of the bank levy is properly viewed as a “formalit[y] [that] may be 

required . . . under any laws and regulations to enable payment to be made.” 

71. The formalities that are relevant in commercial contracts are those of the seller’s place of 

business, when it is the place of payment. [Maskow, at 398]. Those circumstances exist in this case; 

CLAIMANT, the seller, received payment in its place of business, Equatoriana. [R.10, DSA, § 4.3; 

R.12, Ex. C.3]. Equatoriana has instituted two different regulations that impose a formality upon 

RESPONDENT. Section 5 Regulation ML/2010C requires that any bank deposits of over 

US$ 2,000,000 be investigated for money laundering. [R.17, Ex. C.8]. Section 12 Regulation 

ML/2010C authorizes a 0.5% levy on every amount investigated for money laundering. [Id.]. Thus, 

the payment of that levy, a formality “required under . . . any law and regulation . . . ,” [CISG, Art. 

54], is part of the obligation of RESPONDENT under CISG Art. 54. Dietrich Maskow agrees with this 

interpretation, opining that “[Art. 54] mainly refers to possible government regulations concerning 

payment. These regulations, typically of a mandatory character, are issued by States in order to 

pursue various political and economic aims.” [Maskow, at 397]. The record indicates that Equatoriana 

imposed the regulations at issue in order to attract investment to the country and to combat the 

stereotype that Equatoriana is a money laundering haven. [R.55, P.O.2, ¶ 7]. It would be exceedingly 

difficult to exclude the these from the realm of “political and economic aims.” 

72. The bank levy is clearly not an additional payment on top of the payment for the fan blades which 

is not a part of the purchase price. As Henry Gabriel has clearly stated, “Absent a contrary 

agreement, the buyer must bear the costs for measures necessary to enable him to pay the price.” 

[Gabriel, at 274 (internal citations omitted)]. The measure necessary in this case is the money 

laundering investigation mandated by Equatoriana. The costs associated with that measure are to be 

borne by the buyer, in this case, RESPONDENT, as a part of the purchase price. A German tribunal 

has held that “[t]he buyer is not entitled to deduct the costs of payment . . . from the [seller]’s claim for 
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payment of the purchase price.” [Textiles Case I, at § II.2.c (emphasis added)]. Thus, the bank levy, 

properly viewed as a “cost of payment,” is a component of the purchase price, and is part of the 

payment obligation of RESPONDENT. 

2. The scope of the duty contemplated by CISG Article 54 is the duty to achieve a 

specific result, and RESPONDENT did not fulfill its duty. 

73. Since the CISG does not directly deal with or state the scope of RESPONDENT’s duty under Art. 

54, the Tribunal must look to the UNIDROIT Principles for the applicable standard. The 

UNIDROIT Principles are the applicable law in the contract, and were chosen by the PARTIES to fill 

gaps in the CISG. [R.10, DSA, § 20]. 

74. The UNIDROIT Principles outline two specific duties when it comes to obligations in a 

contract: the duty to achieve a specific result and the duty of best efforts. [PICC, Arts. 5.1.4-5.1.5]. 

UNIDROIT Art. 5.1.4 states, “(1) To the extent that an obligation of a party involves a duty to 

achieve a specific result, that party is bound to achieve that result. (2) To the extent that an 

obligation of a party involves the duty of best efforts in the performance of an activity, that party is 

bound to make such efforts as would be made by a reasonable person of the same kind in the same 

circumstances.” [PICC, Art. 5.1.4]. 

75. The language of Art. 54 is meant to encompass all costs and fees, short of exceptional, 

unpredictable, or illegal costs, necessary to effectuate a seller’s reception of the agreed purchase 

price. [Enderlein & Maskow, at 207]. Because of this, the weight of authority holds that scope of the 

duty in Art. 54 is the duty to achieve a specific result. [See, e.g., Gabriel, at 274; Schlechtriem II, at 81; 

Sevón II, at 331-32; Niggemann, at 31; Honnold I, at 323; Tallon I, at 7-6; see also TICA 1995; Fashion 

Products Case, at 161; Perwaja Steel Case; Swiss Spirits Case § 5.2]. The legislative history of the CISG 

itself supports this view as well. The 1978 version of Art. 54 mandated that a buyer comply with 

formalities required by any relevant laws and regulations. [Secretariat Commentary, § 1]. In the final 

version of Art. 54 in the CISG, the word “relevant” was rejected, and the word “any” inserted. 

[CISG, Art. 54]. This supports the notion that the drafters of the CISG intended for Art. 54 to 

impose a strict duty on the buyer to comply with any laws, including in the seller’s country, that may 

affect payment. 

3. Even if the scope of duty contemplated by CISG Article 54 is held to be the 

duty of best efforts, RESPONDENT still has not fulfilled its duty. 

76. There exists a minority of scholars that hold that the duty encompassed in Art. 54 is a duty of 

best efforts. [See, e.g., DiMatteo II, at 373; Enderlein & Maskow, at 206; Murray, at 442]. Alejandro 
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Osuna-González has opined that “[t]he buyer must make his best reasonable effort to pursue 

compliance with the legal requirements full heartedly, with a view to actually obtaining the desired 

result.” [Osuna-González, at 305]. RESPONDENT made no demonstrable effort to comply with the 

bank levy or even investigate any bank charges at all. There is no evidence in the record that 

RESPONDENT made any effort to discover what, if any obligations it had under DSA § 4.3, and even 

acknowledged having no idea about the bank levy. [R.16, Ex. C.7]. There were also press releases in 

RESPONDENT’s home country of Mediterraneo detailing Equatoriana’s action against money 

laundering. [R.55, P.O.2, ¶ 7]. This would put any reasonable merchant preparing to deposit over 

US$ 20 million in an Equatorianan bank on notice to discover if his payment may or may not be 

affected. As evidenced by their letter response within two days of inquiry, the ECB is a very 

responsive institution. [R.17, Ex. C.8; R.56, P.O.2, ¶ 11]. It is unreasonable to assume that there 

would have been any difficulty on the part of RESPONDENT in ascertaining the nature of its 

obligations pursuant to DSA § 4.3. Thus, it cannot be argued with any force that RESPONDENT 

made its best reasonable effort to full heartedly “compl[y] with such formalities as may be required 

under . . . any laws and regulations to enable payment to be made.” [CISG, Art. 54]. RESPONDENT, 

by any test or standard, breached its Art. 54 obligations. 

4. Cases interpreting CISG Article 35 are inapplicable to the interpretation of 

CISG Article 54. 

77. RESPONDENT argues that this situation is comparable to the seller’s obligation to deliver goods, 

and that unless the PARTIES have agreed differently, only the public law regulations at the seller’s 

place of business are relevant for the conformity of delivery under CISG Art. 35. RESPONDENT 

argues that a seller is not expected to know all public law regulations in the buyer’s country unless 

the buyer informs it about such regulations. [R.26, ARA, ¶ 19]. 

78. In making its argument, RESPONDENT is referencing a famous and influential Art. 35(2) ruling 

from the Mussels Case, in which the German Bundesgerichtshof held that a Swiss seller’s shipment of 

mussels, which contained concentrations of cadmium contrary to a public law regulation in the 

German buyer’s home country, did not fail to conform to the contract under Art. 35(2). [See generally 

CISG, Art. 35 (outlining the obligations of the seller to deliver conforming goods); Mussels Case, §§ I-

II]. The court outlined a broad test to determine the scope of seller’s obligation to deliver goods, 

holding that a seller is not liable for the delivery of goods that conform to a public law regulation in 

the buyer’s home country if: (1) the same regulation did not exist in the seller’s home country; 

(2) the buyer did not make the seller aware of the applicable regulation in the buyer’s home country; 
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and (3) the seller did not have reason to be aware of the regulation due to special circumstances. [See 

Mussels Case, § II]. 

79. RESPONDENT asks the Tribunal to “invert,” as it were, the standard in the Mussels Case, and to 

apply it to buyer’s obligation to “tak[e] such steps and compl[y] with such formalities as may be 

required under the contract or any laws and regulations to enable payment to be made.” [CISG, Art. 

54]. Under RESPONDENT’s proposed standard, a buyer would not be obligated to comply with 

public law regulations in the seller’s home country that affect buyer’s payment of the purchase price 

unless one of the Mussels Case exceptions applied. [See supra ¶ 78]. 

80. RESPONDENT’s test would impose an obligation upon CLAIMANT to have made RESPONDENT 

aware of the bank levy. Because CLAIMANT did not do this, and because RESPONDENT itself was not 

aware of the regulation, RESPONDENT argues it should not be obligated to pay the levy. [R.26, ARA, 

¶ 19]. This argument fails for four reasons: [a.] It is based on faulty assumptions about the 

relationship between buyers’ and sellers’ obligations in the CISG, and about the meaning of Art. 54; 

[b.] the ruling in the Mussels Case has been questioned as a rule of interpreting the CISG and should 

not be dramatically extended in this case; [c.] the proposed rule would impose difficulties on the 

practice of drafting international commercial contracts; and [d.] even if RESPONDENT’s test is 

adopted, it fails the third exception because, according to the Mussels Case and its progeny, special 

circumstances existed in which RESPONDENT should have known about the bank levy regulation. 

a. RESPONDENT misunderstands the relationship between buyer’s and seller’ 

obligations in the CISG. 

81. RESPONDENT is assuming that a buyer’s obligations under CISG Art. 54 and a seller’s 

obligations under CISG Art. 35 are analogous, and should therefore be treated in an analogous 

manner. This assumption is simply incorrect, and should not be permitted to serve as a justification 

for the Tribunal to find for RESPONDENT in this case. 

82. First, CISG Art. 35 does not prescribe the applicable law by which the conformity of seller’s 

goods is to be determined. [CISG, Art. 35]. In stark contrast to CISG Art. 35, however, CISG Art. 

54 is explicitly clear as to which law applies to buyer’s obligation to pay the price. It states that the 

buyer must “tak[e] such steps and compl[y] with such formalities as may be required under the 

contract or any laws and regulations to enable payment to be made.” [CISG, Art. 54] (emphasis added). 

The phrase “any laws and regulations” obligates buyer to comply with the laws and regulations of 

seller’s home country. This view is supported in various commentaries on CISG Art. 54, stating that, 

“the buyer is required to observe the laws and the regulations of all other countries that have an 
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effect on the payment. This includes even the laws and regulations in force in the country of the 

seller’s place of business.” [Schlechtriem & Schwenzer, at 840]. Schlechtriem & Schwenzer go on to say 

that, “no choice of law-approach is warranted to determine the applicable law [to Art. 54]. Rather, all 

and any laws and regulations that may have any effect on the payment by the buyer need to be 

observed by him.” [Id. at 841]. Enderlein & Maskow also opine that when formalities concern 

currency regulation, clearly the case here, that, “[w]here there are such formalities at the place of 

payment in another country (seller’s country), they will have to be observed by the buyer.” [Enderlein 

& Maskow, at 207]. Thus, seller’s obligations and buyer’s obligations cannot be equated in the 

manner suggested by RESPONDENT, because the CISG has already spoken to which laws apply to 

buyer’s obligation. 

83. Furthermore, the overall treatment of buyer’s and seller’s obligations in the CISG is different. 

As an example, CISG Art. 39 states, “[t]he buyer loses the right to rely on a lack of conformity of 

the goods if he does not give notice to the seller specifying the nature of the lack of conformity 

within a reasonable time after he has discovered it or ought to have discovered it.” [CISG, Art. 39]. 

There is no similar obligation that seller notify buyer within a reasonable time period if buyer’s 

payment lacks conformity. Also, the notion of “conformity” itself makes little sense when applied to 

payment of the price. A key factor in the decision in the Mussels Case was that, even if the goods at 

issue were nonconforming in buyer’s home country, they still retained certain value as they were 

marketable in other countries with less restrictive regulations thus the goods were “fit for the 

purposes” under Art. 35(2). [See Mussels Case, § II.aa; see also 35(2)(a)]. An inadequate payment of a 

purchase price cannot be “marketable” in another country and cannot be in any way compliant with 

Art. 54. Inadequate is inadequate, no matter where payment is made. For these reasons, it is 

inappropriate to analogize buyer’s and seller’s obligations, as they are two separate and distinct 

notions contemplated under the CISG. 

b. The ruling in the Mussels Case and its progeny should not be dramatically 

expanded here in light of the “homeward trend.” 

84. Although the ruling in the Mussels Case has been followed by other courts, it has been 

questioned as a uniform rule for interpreting CISG Art. 35(2). Harry M. Flechtner explains that the 

ruling “contains elements that suggest . . . a failure to realize completely an international perspective 

on the Convention – in other words, elements that suggest the ‘homeward trend.’” [Flechtner II, at 

10]. This “homeward trend” is the tendency for courts and tribunals to view the international text of 

the CISG from the perspective of domestic law. [See id. at 5 (citing Honnold II, at 1)]. This trend is 



University of Pittsburgh School of Law 

31 

not consistent with CISG Art. 7(1), which mandates that “[i]n the interpretation of this Convention, 

regard is to be had to its international character. . . .” [CISG, Art. 7(1)]. Flechtner states that the 

Bundesgerichtshof imposed a rule of interpretation for CISG Art. 35(2), with exceptions: 

. . . despite the fact that it did not have the benefit of extensive, or even scattered, case law 

on the issue from outside of Germany (although it could, and did, consult German and 

foreign commentary on the topic), and even though the situation before it did not 

implicate much of the announced doctrine (specifically, the case did not trigger any of the 

three exceptions to the court’s general rule). 

[Flechtner II, at 10]. 

85. Peter Schlechtriem agreed, stating that “one must nonetheless hope that [the Mussels Case] 

decision is not yet the final word on this question.” [Schlechtriem III, § IV.1]. He also said that similar 

cases decided in the Bundesgerichtshof “could give [the Court] an opportunity to reconsider its 

opinion.” [See Schlechtriem I, § I]. 

86. As a result, a growing trend in court and tribunal rulings on the subject has been to ostensibly 

uphold the ruling in the Mussels Case, but to find that seller was still responsible for complying with 

the buyer’s public law regulations. [See, e.g., MMI Case; Frozen Pork Case; infra ¶ 97]. To follow the 

reasoning of the Mussels Case in circumstances of seller’s obligations is one thing; to extend that 

reasoning to interpret a completely different obligation in the CISG is something else. The Tribunal 

should not set this precedent and exacerbate this “homeward trend.” 

c. RESPONDENT’S proposed rule of interpretation will create uncertainty in 

international contract drafting. 

87. CISG Art. 7 outlines the basic interpretation guidelines for the CISG and, consequently, the 

guidelines by which international commercial contracts under the CISG are drafted. [CISG, Art. 7]. 

Specifically, Art. 7(1) mandates that “[i]n the interpretation of this Convention, regard is to be had 

. . . to the need to promote uniformity in its application. . . .” [CISG, Art. 7(1)); see Felemegas, at 12]. 

Imposing a new method of interpreting Art. 54, including reading exceptions into what is already a 

very clearly stated standard, will create uncertainty and unpredictability in contracting around buyer’s 

obligations. RESPONDENT would have the Tribunal dramatically loosen the obligations of the buyer 

beyond what the CISG contemplates and dictate a specific rule of interpretation as a general notion 

of buyer’s and seller’s obligations under the CISG. [See Mussels Case; see also Flechtner II, at 10]. This 

diminishes the CISG as a “valuable tool for the drafting of international sales agreements” and may 

cause drafters to avoid choosing the CISG to govern contracts, threatening its very existence. [Cook, 
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at 353]. Vivian Curran argues that “if we all continue to speak our own legal language, we may be 

seeking uniformity of application in ways so different as to mean that the goal can be achieved only 

among States that share a common understanding of what law itself is.” [Curran, at 51]. Larry 

DiMatteo also rejects changing buyer’s obligations under CISG Art. 54, stating that “[e]ven if the 

drafter attempts to diminish his need to know a foreign law through the use of a choice of law 

clause, he still must be knowledgeable of the immutable rules and regulations found in the foreign 

law.” [DiMatteo I, at 13]. Art. 54 is clear, and reading exceptions into it based on a misplaced and 

meritless argument for equity is a wholly inappropriate action for this Tribunal to take. 

d. Even if the Tribunal applies the Mussels Case ruling to Article 54 

obligations, RESPONDENT falls into the “special circumstances” exception, 

and is still obligated to pay the bank levy. 

88. Even if the Mussels Case is held to be a viable ruling on Art. 35(2), and even if that ruling is 

extended to apply to RESPONDENT’s obligation in the instant case, RESPONDENT’s argument still 

fails because, pursuant to the Mussels Case and its progeny, a special circumstances existed between 

the PARTIES in which RESPONDENT should have known about the payment of the bank levy, or at 

least the possibility thereof.  

89. Courts and tribunals have found sellers liable for nonconforming goods in a variety of ways. In 

the Spanish Paprika Case, the tribunal found that seller’s “long-standing business relationship with the 

[buyer],” contributes to a special circumstance in which the seller “cannot claim that it is unfamiliar 

with [buyer’s regulations] (especially as the [seller]’s agent is familiar-or should be familiar – with 

those regulations).” [Spanish Paprika Case § II.A.1]. The tribunal in this case did two things: it 

acknowledged that long-standing business relationship could give rise to special circumstances in 

which seller should be expected to know about buyer’s regulations, and asserted a reasonableness 

standard (“is familiar – or should be familiar. . . .”) to determine whether that circumstance meets 

the criteria. In the instant case, CLAIMANT and RESPONDENT clearly had a long-standing business 

relationship, and RESPONDENT was put on ample notice that at least certain bank charges may be 

imposed, as it is clearly stated in DSA § 4.3. [R.3-4, RFA, ¶ 2-3; R.10, DSA, § 4.3]. It would therefore 

be reasonable that RESPONDENT and RESPONDENT’s agent (Amelia Beinhorn) be aware of which 

bank charges, if any, would apply to the payment. As is stated earlier, RESPONDENT took no 

discernible action to become familiar with any bank charges whatsoever, even though it could have 

discovered its obligation to pay the bank levy by consulting its business partner or the bank. [Supra 

¶ 76, R.16, Ex. C.7; R.56, P.O.2, ¶ 11]. A French court expanded the notion of “special 
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circumstances” when it ruled that “by virtue of the relations pursued by the parties for at least 

several months, that the [seller] knew that the [goods] would be marketed in France . . . this 

knowledge imposed the duty on him . . . to interpret the order as pertaining to goods, which have to 

comply with the marketing regulations of the French market. . . .” [Caito Roger, RQC, § 2]. Here, the 

court says that several months of relations and a knowledge that goods will be marketed in buyer’s 

home country is enough to impart a duty upon seller to know the buyer’s applicable regulations. 

RESPONDENT and CLAIMANT have extensive business relations, and RESPONDENT must have 

known that its payment was destined for CLAIMANT’s home country, as it was explicitly provided for 

in the contract. [R.10, DSA, § 4.3]. Thus, even if the reasoning of the Mussels Case is, by decree from 

this Tribunal, expanded to apply to buyer’s obligations, there existed special circumstances between 

CLAIMANT and RESPONDENT that imposed a duty on RESPONDENT to comply with Equatorianan 

public law regulations, including the bank levy regulations. 

B. CISG Article 6 allows parties to exclude or derogate from the default rules of the 

CISG, but nothing in DSA § 4.3 can be read to exclude or derogate from CISG 

Article 54. 

90. CISG Art. 6 provides that “[t]he parties pay exclude the application of this Convention or . . . 

derogate from or vary any of its provisions.” [CISG, Art. 6]. This affirms the principle of party 

autonomy in international sales contracts. [Software Case, § II.2.b; see also Granite Rock Case; Winship, at 

1-33]. Courts have held that derogation from and exclusion of the CISG requires a clear, 

unequivocal, and affirmative agreement of the parties. [Auto Case I, at § 2.2; see also CLOUT 1025; 

Auto Case II; American Mint, at *9-10]. 

91. The PARTIES agreed in DSA § 4.3 that “[t]he bank charges for the transfer of the amount are to 

be borne by [RESPONDENT].” [R.10, DSA, § 4.3]. This cannot be seen as a clear, unequivocal, and 

affirmative agreement that CISG Art. 54 has been excluded or derogated from. (See supra ¶ 90). 

There is no language identifying exclusion of the CISG in any way. The most that can be said is that 

DSA § 4.3 merely reinforced and clarified that RESPONDENT’s payment obligations included the 

payment of bank charges, as mandated by CISG Art. 54. 

C. The language of Development and Sales Agreement § 4.3, even if taken alone, 

clearly also obligates RESPONDENT to pay the bank levy. 

92. Even though CISG Art. 54 provides the default rule, and the PARTIES have not derogated from 

that rule, the Tribunal need only rely on the plain meaning of DSA § 4.3 to find that RESPONDENT 

is obligated to pay for the bank levy. [See CISG-AC Op. No. 3]. 
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1. Bank levies are included in the phrase “bank charges.” 

93. The levy deducted by ECB from RESPONDENT’s initial payment is properly viewed as a “bank 

charge for the transfer of the amount.” Black’s Law Dictionary defines “levy” as: “(1) Lawful monies 

owed, like a tax or usage fee; (2) Collected monies. . . .” [Levy]. Bank charges fall within the 

unambiguous category of “collected monies.” The levy, furthermore, is imposed and collected by a 

bank – ECB. [R.17, Ex. C.8]. Thus, under the plain meaning of the DSA, “bank charges” include 

levies such as the one imposed by ECB.  

94. Pursuant to the overarching goals of international commercial arbitration and the fundamental 

principle of party autonomy under the CISG, parties are free to structure their transactions in 

whatever ways they see fit, bound only by the principle of consent. [See Ferrari, at § I; see also Flechtner 

I, at 1]. If the PARTIES agree, as they did in the DSA, that certain costs should be borne by 

RESPONDENT, then that express agreement should be respected. 

2. Pursuant to CISG Article 8, the parties intended for DSA § 4.3 to apply to the 

payment of bank levies. 

95. CISG Art. 8 outlines that intent is to be determined according to a two-part test: the Art. 8(1) 

Subjective Intent Test and the Art. 8(2) Objective Intent Test. [CISG, Art. 8]. According to the Art. 

8(1) Subjective Intent Test, if RESPONDENT knew or could not have been unaware that it was 

CLAIMANT’s intent for RESPONDENT to bear the cost of the bank levy, and RESPONDENT signed the 

DSA, then the DSA should be interpreted according to that intent. [CISG, Art. 8(1); see also CLOUT 

215, at § 3(B)]. The intent standard in the subjective intent test is a difficult standard to meet, since it 

requires unambiguous statements and conduct from a party that demonstrate it knew or could not 

have been unaware of the intent of the other party. [See Office Furniture Case § 3.2.1]. Subjective intent 

is generally found when the PARTIES have a close relationship, or that the statements and conduct of 

one party were clear and easily understood by the other party. [See Magnesium Case]. CLAIMANT and 

RESPONDENT have been doing business with each other for years, and were even once part of the 

same company. [R.3-4, RFA, ¶ 2-3]. The fact that “bank charges” were specifically outlined in the 

contract should stand as unambiguous evidence that it was CLAIMANT’s intent for RESPONDENT to 

bear the cost of such levies, and that RESPONDENT could not have been unaware of this intent.  

96. Even if the Art. 8(1) Subjective Intent Test is not satisfied, the Art. 8(2) Objective Intent Test is 

satisfied. CISG Art. 8(2) applies the understanding a reasonable person would have had in the same 

circumstances as those of the parties. [CISG, Art. 8(2); Frozen Chicken Case § III; Fruits & Vegetables 

Case, at § 6; Wine Case, at § 41(c)]. As cited above, and as clearly stated in the contract, the PARTIES 



University of Pittsburgh School of Law 

35 

agreed that RESPONDENT would bear the costs of bank charges for the transfer of the amount. 

[Supra ¶ 91; R.10, DSA, § 4.3]. This would put any reasonable person in RESPONDENT’s position on 

notice to make a cursory inquiry into bank charges that may, and probably will, apply to a transfer of 

over US$ 20 million. As is earlier stated, there is no evidence that RESPONDENT made any such 

inquiry. [Supra ¶ 76]. Thus, even if it cannot be determined that RESPONDENT knew or could not 

have been unaware of CLAIMANT’s intent for RESPONDENT to bear the cost of the bank levy, a 

reasonable person in RESPONDENT’s position would have been aware of CLAIMANT’s intent. [See 

CLOUT 273]. 

CONCLUSION 

97. On the strength of the foregoing argument, CLAIMANT requests that the Tribunal find that 

RESPONDENT breached the contract and order damages accordingly. The Tribunal should uphold 

the principles of party autonomy and the international character of the CISG by ruling against 

RESPONDENT and in favor of CLAIMANT. 

PROCEDURAL REQUEST 

Counsel, on behalf of CLAIMANT, respectfully requests that the Arbitral Tribunal deny 

RESPONDENT’s Request for Security for Costs. 

PRAYERS FOR RELIEF 

Counsel, on behalf of CLAIMANT, respectfully requests the Arbitral Tribunal: 

1) To order RESPONDENT to pay CLAIMANT the outstanding purchase price of the fan blades 

in the amount of US$ 2,285,240.00; 

2) To order RESPONDENT to reimburse CLAIMANT for the bank charge in the amount of 

US$ 102,192.80; 

3) To order RESPONDENT to bear the costs of this arbitration. 

Respectfully Submitted, 

/s/Robert Cimmino                            /s/Kevin D. Huber                         

Robert Cimmino        Kevin D. Huber 

Counsel for the CLAIMANT      Counsel for the CLAIMANT 

 

/s/Jonathan Niznansky                      /s/Matthew VanDyke                   

Jonathan Niznanzky       Matthew VanDyke 

Counsel for the CLAIMANT      Counsel for the CLAIMANT 
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